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William and Mary Law Review

VoLuME 14 WINTER, 1972 NuMBER 2

ARTICLES

THE REGULATION OF SUBDIVISIONS

Joun L. Frrzeerarp*

Extraordinary growth m suburban populations is creating complex
physical, social, fiscal, and legal problems. In recent years, the need for
planning has become apparent to enlightened communittes. In an effort
to resolve the dilemmas created by rapid-urban éxpansion, mumcipalities
have employed devices such as commumty- planning and zoning, -map-
ping ordinances, building permut controls, _special assessments, the exer-
cise of emment domain, and urban renewal. Federal revenue sharing on
a more locally autonomous basis than at present, and land grant—m—ald
contracung may be just beyond the horizon. =~ |

Subdivision regulation seeks-to ensure that the expanding suburbs
will_have adequate parks, schools, streets, flood control facilities, and
shopping centers to serve their projected :populations. One writer has
stated that subdivision control 1s justified by the mterests of—and con-
fers'benefits on—the community, the home buyer, the mortgage lender,
and the subdivider.! County planning boards and commussions having
the function of admmmstering subdivision control are now -authorized
1 many states.? ’ '

An unportant device used by communities to regulate subdivision
growth Is-the mmposition of certam conditions upon the subdivider
which must be satisfied before lus plat can be approved. “These condi-
tions might require the builder to construct local improvements such

*B.A., LLB;, University of Washmgton; LL.M:, Harvard Umwversity; $.JD., George-
_town Umversxty Professor of Law, Southern Methodist University School of Law.

1. Melli, Subdivision-Cémtrol m Wisconsm, 1953 Wis. L. Rev. 389. See also Kras-
NowIeck!, OWNERSHIP AND DEVELOPMENT oF ‘LanD, Cases anp MATERIALS 536-37 (1965);
Note, Land Subdivisson Control, 65 Harv, L. Rev, 1226 (1952); Note, An Analysis-of
Subdivisson Control Legsslation, 28 Inp. L.J. 544 (1953):~ ~ )

22" C. Anieav, LocaL Govmnﬁmsm LAW 131° ¢1966)"
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as street curbs or to dedicate portions,of his land for similar purposes.
This Article will examine and evaluate three tests which the courts of
various jurisdictions have applied in order to determine whether such
conditions are valid. In order to. facilitate this inquiry, the Article
mually will survey the general law of subdivisions. In this regard, it
1s necessary to discuss the sources of authority for subdivision regula-
uon and the public policy bases for such authonty.

AvurHORITY FOR SuspivisioNn CONTROL

Subdivision Defined

Subdivision regulation 1s authorized by state statute. One author has
described the statutory history of the defimtion of a subdivision 1 thus
way-

The early model enabling legislation did not formally define
subdivision. Thus, Bettman’s Model Subdivision Regulation Act
contams no definition, but refers to the process of subdivision as
though 1t were a word of art. The Municipal Planning Enabling
Act drafted by Bassett and Williams empowers a mumcipal plan-
mng commussion “to approve plats showmng new streets, high-
ways, or freeways, or the widening thereof,” but does not further
define subdivision. Most of the modern enabling statutes include
a defimtion of subdivision; those that omit such a defimition have
been construed to authorize each mumicipality to define the term.®

Whether a division of land constitutes a “subdivision” must be deter-
mined from the defimition contamed within the statute, and not from
contradictory defimtions that might appear 1 the regulations of local
planning commussions.* If the statutory defimition 1s not satisfied, the
local board has no authority. For example, n Corpus Christs v. Um-
tartan Church of Corpus Christs,® a church sought plat approval and a
construction permut for church construction on 1ts 214 -acre tract. Under
rules formulated by the local planming commussion, approval of the
construction was conditioned upon the dedication of an abutting strip
of land for the purpose of widemng 2 street. The church brought a
successful mandamus action. Since the church-did not contemplate
dividing the land mto parts, at was held that the Texas subdivision

8. 3 R. AnNDERSON, AMERICAN LAw oF ZonNing 380..(1968).

4. ABA Comm. Rerorts oN Locar, GovernMeNT 100 (1965). See also Pemunsula-Corp.
v. Planning & Zoning Comm’n, 151 Conn. 450, 199 A.2d 1 (1965).

5. 436 SW 2d 923 (Tex. Civ. App. 1968):
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statute did not apply Further, mn the absence of a specific statutory,
charter, or ordinance provision, the local police power would not per
se provide authority for the imposition of such a condition.®

A typical component of a statutory definition of “subdivision” fo-
cuses upon the number of parcels mto which the tract 1s to be divided.
The required number of “sub-parcels” may be small. For example, m
In re Sidebotham,” it was held that the Califorma statute defimng a
subdivision as the division of property into five or more parcels was not
arbitrary m the choice of “5 or more lots” as a controlling factor.

Subdivision Control

E. C. Yokley, a leading authority, has stated: “The general power
of a local public agency to exercise varying degrees of control over
the development of land subdivision 1s derived from the general state
statutes, private acts, and municipal charters. Specifically, at the local
level, this power 1s implemented by subdivision control ordinances and
the rules and regulations of planning commussions.” 8

The Californa enabling statute—the Subdivision Map Act’—1s typical.
Under its authority, cities and counties may enact local ordinances
mplementuing the Act. Regulation and enforcement are entirely local
concerns, and no state agency 1s mvolved. A home rule city may enact
any regulation so long as no specific restriction or limitation on the
city’s power 15 contamned 1n the charter, and none forbidding the par-
ticular condition 1s mncluded m either the Map Act or the local ordi-
nance.'® Referring to the California system, one writer has stated:

By allowing local governments to control the “improvement
and design” of new subdivisions, it was hoped that the primary
objectives of the Act would be achieved, e.g. the coordination of
new subdivision designs with those of the community and the as-
surance that lands dedicated to thie public are mtially mmproved
by the subdivider so as to avoid an undue burden on the taxpayer.1t

6. 1d. at 929. T
7. 12 Cal. 2d 434, 85 P.2d 453 (1939).

8. E. Yokiey, Tue Law or Suspivisions 7 (1963).

9, See CavL. Bus. & Pror. Copg §§ 11506, 11590 (West 1964).

10. See, e.g., Ayres v. City Council, 34 Cal. 2d 31, 207 P.2d 1 (1949).

11. Comment, Dedication of Land sn Califorma, 53 Cavre, L. Rev. 559, 571 (1965).
CavrrorNia SENATE INTERIM ComM. oN SusbivisioN.. DEVELOPMENT AND PranninG, 3
APPENDIX. T0. JOURNAL OF THE SENATE, Reg. Sess. 15 (1955)..
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It should be noted that the community’s authority to adopt local ordi-
nances relating to “design and mmprovement” 1s not unlimited, but 1s
restricted by the Act. The local ordinances that may be adopted are
those that are supplemental to and not 1 conflict with the Act, and those
that bear a reasonable relation to its purposes and requirements.’*
Under the Califorma plan, 1f the ordinance does not conflict with the
Act, and has a reasonable relation to its purposes, the goverming body
of the city may require, as a condition precedent to approval of a plat
or map, that the subdivider comply with reasonable and relevant con-
dinons for design, dedication, and improvement of the land. The
builder may be required to conform with such conditions i order to
promote the safety and general Welfare of lot owners 1n the subdivision
and of the public.’®

Professor Allison Dunham has gwen an excellent summary of the
typical means of ensuring compliance with the statutes mvolved in sub-
division control:

The method of securing submussion of the plats for approval
varies, but mcludes one ‘or more of the following “penalties”

(1) A plat cannot be filed for public record until approval 1s
certified thereon.

(2) Sale of lots by reference to unrecorded plats 1s forbidden
by mnjunction, crimmal sanction, or by making such sales voidable
at the option of the purchaser.

(3) A building pernmt cannot be ssued for construction of
buildings not fronting on approved streets.

(4) Public improvements cannot be constructed i unapproved
subdivisions.1*

State mmplementation of such measures generally ‘has accomplished
the desired goals effectively and with little complication. Problems
have arisen, however, with réspect to the admimstration of local
TestEictions.

s

Problems of Ultra Vires Action

The legislauve authorization to the local governing body should be
clear and reasonably definite m its terms.. More conditions imposed upon

12. 42 Car. Jur. 2d, Records and Recording Laws 76; Kelber v Upland, 155 Cal. App.
2d 631, 318 P.2d 561 (1957).
* 18, Ayres v. City Council, 34.Cal. 2d 31, 207 P2d 1 (1949).

14. A. DunraaM, MoperN Rear Estate Transactions; Cases & MATeEriaLs 10 (1958).
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subdividers have failed 1 the courts for a lack of clear authorization
than for any other reason.’® Even when the mumcipal regulation- ap-
pears to be reasonable, producing only mimmal burdens on the sub-
divider, the courts mtially ignore the ordinance and attempt to ascer-
tain whether the enabling act 1s sufficiently definite. At the other ex-
treme, broad mumicipal authority has been denied by the courts for
the same reason, leaving open the question of whether such broad
powers could have been asserted successfully had the statutory author-
zation been clear.

A good example of an attempt at reasonable and minimal regulation
that failed for want of clear statutory authorization appeared m State
ex rel. Strother v. Chase.*® In Chase, a Missour: city council’s require-
ment that a subdivider provide an alley withun tus plat was disallowed
because the council was authorized by statute to require only streets
and avenues. Problems associated- with mumicipal attempts to require
acts of a broader and more drastic nature from the subdivider are
llustrated in In re Lake Secor Development Co.*™ In Lake Secor, the
town planning board had attempted to require a subdivider to construct
a water system as a condition precedent to plat approval. The statute
under which the town board derived its power enabled the local board

15. Fitzgerald, The Subdivider’s Responsibility 1n Urban Development, 3 INSTITUTE ON
Prannine anp Zonmneg 121 (1963). See also 3 R. ANDERsoN, AMERICAN LAW oF ZONING
400-01 (1968)

16. 42 Mo. App. 343 (1890). In a recent Oklahoma case, Dickey Clay Mfg. Co. v.
Ferguson Inv. Co., 388 P.2d 300 (Okla. 1963), the planmng commussion’s regulations re-
quired the subdivider to furmish both a-performance bond and a payment bond -with
respect to public improvements and wutiliies he was required to supply. The statute
provided only for a performance bond to assure compliance with such conditions. When
the developer did not pay bills owmng for matersals, the materialman sued and jomed
the surety The court held that the commussion’s regulations, insofar as they required
a payment bond, were ultra vires and, though expressly carried mto the surety’s-bond,
became surplusage and unenforceable. The petition did hot allege reliance upon the
commussion’s regulations or the bond.

17. 141 Misc. 913, 252 N.Y.S. 809 (Sup. Ct. 1931). In Beach v. Planning & Zoning
Commy'n, 141 Conn. 79, 103 A.2d 814 (1954), which mvolves the lund of problenr fre-
quently facing gr6'wmg municipalities, the Planning and Zonmng Commussion of the
Town of Milford refused to approve a plat for a 145-lot subdivision because the town’s
financial condition was not equal to the task of providing school, police and fire pro-
tecton. The subdivider appealed. The Supreme Court of Errors held that the detailed
statute contaned no authority for disapproving subdivision applications on the ground
of avouding financial burdens. In Avonside, Inc. v. Zoning & Planning Coémm’n, 153
Conn. 232, 2157A.2d 409 (1965), the’ Supreme Court of Connecticut held that a towr’s
subdivision regulation requiring a developer to pay fees based on a percentage of the
cost of constructing streets and makmg other public improvements set forth in the
subdivision plan exceeded the town’s statutory authorization and was,-therefore, mvalid.
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to 1mpose only such conditions as were related to streets, light, and air.
The water system requirement was disallowed on the ground that the
statute made no mention of such a power. Another example of this
type of case 1s Sussex Woodlands, Inc. v. Mayor and Council of the
Townshp of West Milford*® The subdivider in Sussex Woodlands
sought to subdivide an 800-acre tract by conveying one three-acre lot
to a purchaser. The town planming board, pursuant to its ordinance,
conditioned approval of the mmor subdivision on the payment of
back taxes for the enure 800-acre tract. The subdivider brought an
action challenging the town’s authority to so regulate, and relief was
granted since there was no statute expressly authorizing the payment
of back taxes as a part of subdivision regulation.

Tur Bases or SuspivisioN REGULATION

Depending on the nature of the subdivision statute and the factual
conditions presented, the courts have sustamed subdivision regulation
on various grounds. Among the more common are the followng:
(1) The subdivider voluntarily requests local approval m order to re-
cord his plat, and therefore must subject humself to regulation. (2)
Local control over the subdivision street layout 1s necessary to accom-
plish conformuty with the city street design so as to avoid traffic chaos.
Also, the land description must conform to city surveys m order to
permut identification of owners and thewr properties on the tax rolls.
(3) Regulation 1s an mherent police power necessary to promote the
public health, safety, and general welfare. (4) The subdivider causes
a burden upon mumicipal services and, along with the ultimate pur-
chasers of the plots, recerves tangible benefits from the conditions he 1
required to fulfill and the improvements he 1s compelled to make.®

The logic supporting the first two bases for regulation is too obvious
to require discussion. The third basis 1s illustrated mn the leading case
of Ayres v. City Council of City of Los Angeles.?® This was a manda-
mus proceeding where the subdivider sought to compel the city council
to approve a subdivision map without requiring compliance with con-

18. 109 N.J. Super. 432, 263 A.2d 502 (1970). The court disingushed Economy Enter-
prises, Inc. v. Manalapan Township Comm’n, 104 N.]J. Super. 373, 250 A.2d 139 (1969,
which upheld the implied right of a municipality to require a subdivider to pay inspec-
tion fees, where such fees were shown to correspond roughly with township subdivision
regulation expenses. The conditions imposed, saxd the court, must be limited to controls
relaung to the physical development of the property

19. See Fitzgerald, supra note 15, at 121-23.

20. 34 Cal. 2d 31, 207 P.2d 1 (1949).
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ditions that had been mmposed by the city planning commussion. These
conditions required that the builder dedicate a 10-foot strip of land
along an abuttung major boulevard for widening purposes, that an ex-
tension of a street 1 the subdivision be dedicated to a width of 80
feet (rather than the 60-foot dedication proposed by the builder), that
a splinter area proposed for development be dedicated for street use,
and that an additional 10-foot strip of the builder’s land be restricted
to the planting of trees and shrubbery

Petitioner argued that the only enforceable condiuons were those
that were specified in the Map Act or 1n ordinance provisions not con-
flicng with the Act. After a lengthy recital of the Act’s provisions,
the court addressed itself to the subdivider’s argument 1 language that
has been cited repeatedly and relied upon m subsequent decisions. The
court stated its test as follows:

[Clonditions are lawful which are reasonably required by the sub-
division type and use as related to the character of local and neigh-
borhood planning and traffic conditions.

[1]t 1s the petitioner who 1s seeking to acqure the advan-
tages of lot subdivision and upon him rests the duty of compliance
with reasonable conditions for design, dedication, improvement
and restrictive use of the land so 4s to conform to the safety ‘and
general welfare of the lot owners mn the subdivision and of the
public. '

The court upheld each condition as being reasonably related to the
promotion of the public welfare. Each condition also was found to be
“reasonably required by the subdivision type and use as related to the
character of local and neighborhood planmng and traffic conditions.” 22

The fourth basis of regulation may be illustrated by the case of
City of Bellefontmme Neighbors v. | | Kelley Realty & Building Co.2
“There, the applicable statute required that before a subdivision plat
could be recorded, 1t had to be approved by the local common coun-
cil, which -was empowered to. requrechanges to make the plat con-
form to any street development plan.®* Pursuant to the statute, the
city required a subdivider to pave a street within his subdivision as a

21. Id, at —, 207 P.2d.at 5, 7.
., 22, Id. at —, 207 P2d at 5. -
"2 23. 460 SW 2d 298 (Mo. Ct. App. 1970). -
24. Mo. Rev. SraT. § 445.030 (1949). ‘e ¥
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condition precedent-to plat approval. The court upheld this condition
1n these words:

The development of streets 1s a matter peculiarly within the prov-
ince of the City The mere desire of a subdivider to develop land
does not give him the night to compel development and improve-
ment of streets at public expense within the area controlled by him.
The City may refuse to permut such subdivision development
unless that expense 1s borne by the subdivider.?

Conditions of this nature are approved because public policy allows
a city to require the subdivider, who is seeking a profit, to facilitate
municipal development by making the original installation of site 1m-
provements. The city then generally assumes the mamtenance and
control over streets, alleys, water lines, sewers, parks, and recreational
areas within the subdivision.?

CusToMARY ADMINISTRATIVE (CONDITIONS IMPOSED ON THE
SUBDIVIDER PRECEDENT TO APPROVAL OF THE PLAT

When discussing conditions precedent to plat approvals, it 1s appro-
priate to focus-upon two mmportant conditions which may be imposed
upon subdividers. Imually, situations where the approving authority at-
tempts torequire the construction of improvements should be examined.
Next, situations where the approving authority seeks to compel the subdi-
vider to dedicate a portion of his land for public use, or to make pay-
ments to the city 1 lieu of a dedication of his land, should be analyzed.

‘Construction of lmprovements

It has become commonplace,® although there are exceptions,®® for
the courts to uphold requirements made by mumcipalities or their
approving authorities that a subdivider construct certamn kinds of im-
provements within the platted area. The followmg list 1s represent-
ative of the required mmprovements which the courts generally have
sustained:

- (a) Sidewalks, curbs, gutters, street gradmgs, and stabilized road
- surfaces;2®-

25. 460 SW.2d at 303.
~ 26, E.YOKLEY, supra note'8, at’'129, - T o
27, See, e.g., Ayres v. City Council, 34 Cal. 2d 31, 207 P2d 1 (1949). -
28. See, e.g., Kesselring v. Wakefield Realty Co., Inc;, 306 Ky. 725, 209-S.W.2d 63
{Cr. App. 1948); State ex rel, Weber v. Vajnei] 92 Ohib A’pp: 233,'108 NLE22d- 569 (1952).
29. Evola v, Wendt Constr. Co., 170 Cal. App.:2d 21,338 P:2d 498-(1959); Petterson
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(b) Surface dranage, storm- water, and dramnage facilities;3° -
(c) Samitary sewage facilities and water systems or facilities;3!
(d) Subdivision. streets of increased width and street exten-
stons;?2 and
(e) Installation of—or restrictions on the use of—access streets
to existing roads.®?

" In Califorma, the Subdivision Map Act explicitly states that street
grading, surfacing, samtary and storm sewers, and water mans are
“improvements” which may be required by a city ** If, however, other
improvements “directly benefit the subdivision 1n question, they also
may be upheld, even though there 1s no express statutory grant of
power. For example, in- City of Buena Park v. Boyer®® a subdivider
challenged the mght of the city’s planming commussion to demand a
$50,000 contribution for construction of an open dramnage ditch to

v:-City of Naperville, 9 TIL. 2d 233, 137 N.E.2d 371 (1956); Allen v. Stockwell, 210 Mich.
488, 178 N.W 27 (1920); Blevins v. City of Manchester, 103 N.H. 284, 170 A.2d 121
(1965); Levin v. Livingston Townshup, 35 N.J. 500, 173 A.2d 391 (1961); SE-Frank
Developers, Inc. v. Gibson, 157 N.Y.S2d 812 (Sup. Ct. 1956); West Norriton Township
v. Abel Inv. Co., 19 Pa. D. & C. 2d 58, 73 York 157 (C. P. 1961). But see Lewis V.
Minneapolis, 140 Minn. 433, 168 N\W 188 (1910), which held a street grading requre-
ment mnvalid for lack of authorizanon.

80. City of Buena Parkv. Boyar, 186 Cal. App. 2d 61, 8 Cal. Rptr. 674 (1960); Mefford
v. City of Tulare, 102 Cal. App. 2d 919, 228 P.2d 847 (1951); Petterson v. City of Naper-
ville, 0 11l, 2d 233, 137 N.E.2d 371 (1956); Blevins v. City of Manchester, 103 N.H. 284,
170 A.2d 121 (1965). But see Castle Estates, Inc. v. Park & Planming Bd., 344 Mass. 329,
182 N.E.2d 540 (1962), wvalidating water supply and dramage conditions because the
planming board had not adopted adequate regulations under the statute to sustan the
conditions imposed.

- «31.-Mefford v. City of Tulare, 102 Cal. App. 2d 919, 228 P.2d-857 (1951); Petrerson
v. City of Naperville, 9 Tll. 2d 233, 137 N.E2d 371 (1956); Blevins v. City of Man-
chester, 103 N.H. 284; 170 A.2d 121 (1965); Lake Intervale Homes, Inc. v. Township of
Parsippany-Troy Hills, 28 N.J. 423, 147 A.2d 28 (1958); Medine v. Burns, 29 Misc. 2d
890, 208 N.Y.S.2d 12 (Sup. Cr. 1960); SE-Frank Developers, Inc. v. Gibson, 157 N.Y.S.2d
812 (Sup. Ct. 1956); Zastrow .v. Village of Brown Deer, 9 Wis. 100, 100 N.W.2d 359
(1960).

‘ 32. Ayres v. City Council, 34 Cal. 2d 31, 207 P.2d 1 (1949); Petterson v. City of
Naperville, 9 1l. 2d 233, 137 N.E.2d 371 (1956).

33. City of Sierra Madre v. Superior Ct., — Cal. App. 2d ——, 12 Cal. Rptr. 836
(1961); Ayres v. City Council, 34 Cal. 2d 31, 207 P.2d 1 (1949); Krieger v. Planning
Comm'n, 167 A.2d 886 (Md. Ct. App. 1961); Town of Stoneham v. Savelo, 341 Mass.
456, 170 N.E.2d 417 (1960). See Medine v. Burns, 29 Misc. 2d 890, 208 N.Y.S.2d 12 (Sup.
€t 1960), which held that statutory authority was lacking for the imposition of the con-
divon. If authority were conferred specifically, the statute would be consttutional under
Brous v. Smmith, 304 N.Y. 164, 106.N.E.2d 503 (1952).

i 84, See CaL. Bus. & Pror. Cope § 11511 (West 1964)

"85, 186 Cal. App. 2d 61, 8 Cal. Rptr. 674 (1960).. .-
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service the subdivided area. The city demanded the $50,000 payment—
m addition to a promuse.to 1nstall streets, curbs, gutters, and sidewalks—
as a condition precedent to the city’s acceptance of the builder’s map.

The Califorma District Court of Appeals held that the money paid
to the city was “to be expended for the direct benefit of the subdivision,
for drainage purposes, and such dramage facility was ‘sorely needed
for the general use of the lot owners i the subdivision.” Thus,
even though California legislation did not expressly permut such a local
requirement, the required payment for construction of dramage facilt-
ties was allowed because 1t conferred a direct benefit on purchasers of
the subdivided lots.

Judicial review of the conditions imposed by a city and challenged
by a subdivider turns upon a determunation of whether the conditions
are reasonably required 1n the interests of public safety and converuence.
Problems of arbitrarmess could arise if, for example, streets of unusually
large width or of unduly expensive pavement were demanded. How-
ever, the Califormia Attorney General stated i a 1964 opmuon that an
ordinance could require that a subdivider dedicate curved rather than
straight streets, 1f such a requirement were not based solely on aesthetic
considerations. According to the Attorney General, such a require-
ment would be authorized. by the Map Act because it controls street
“alignment,” and it probably would be constitutional because the slow-
mg of neighborhood traffic would tend to make the subdivision safer
for local residents.3®

Dedication of Land

Compulsory dedications of land for public use or payments in lieu
of a dedication have produced more legal difficulty than conditions
requiring construction of mmprovements within the subdivision. Ex-
amples of the more troublesome: conditions include requirements that
the subdivider ‘construct public utility connections to pomts outside
the subdivision or pay the construction charges for such connections;
requirements that the subdivider reserve or dedicate strips of his land
for the future-wideming of streets which adjomn lis subdivision; and
requirements that open space be reserved or dedicated for parks, play-
grounds; school sites, or other public grounds, or that a contribution
be made toward the cost of acquiring land elsewhere for these purposes.

The New York State experience iHustrates the complex problems
that can result from statutes requiring .the dedication of land. A 1959

$6. 43 Op. CaL. ATT’y GEN. 89 (1964).
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amendment to the subdivision statute states that whenever the dedica-
uion of land 1s impractical, local planning boards may require as a con-
diton precedent to plat approval the payment of money m lieu of
dedication. The amount of the payment 1s determmed by the board
and 15 to be used as a trust fund to mamtamn neighborhood parks.®
However, another portion of the same statute provides that the owner
of the land, by adding a notation to the proposed plat stating that he
does not mtend to offer any land to be dedicated for streets, highways,
or parks, may avoid the mposition of such conditions. Also, such a
notation elimmates the need to pay a sum of money m lieu of dedica-
tion. These provisos appear to vitiate the substantive portion of the
statute to the extent that a local governmental body cannot effectively
condition approval of a plat on a requirement of dedication.

Apart from mternal inconsistencies that are apparent in some statutes,
there are several other problems concerming the dedication of land.
The most important 1s a determination of when a local government may
require a subdivider to dedicate a portion of his land for some public
purpose. More specifically, what type of community benefit will sup-
port a municipal requirement that land be dedicated m order to gam
subdivision approval? It should be noted that this matter 1s particu-
larly mmportant to the subdivider who must dedicate lus land without
reimbursement, as opposed to emment domam proceedings which
usually mvolve payment for the property approprated.

There are several approaches to the problems associated with con-
ditions requiring the dedication of land for public purposes such as
school facilities. The Ayres decision, which was discussed above,
typifies one position. Ayres enunciated the test of whether the condi-
tions are reasonably related to the type of subdivision proposed. If
they are, the conditions will be upheld; otherwise they are mnvalid. In
the following portion of this Article, other approaches will be discussed
in order to formulate conclusions as to which method is superior.

A second approach has been adopted by courts in Illinoss, where the

37. N.Y. Town Law § 277 (McKinney 1959). The statute reads in part:

[Sluch plat shall show n proper cases and when required by the planning
board, a park or parks sumably located for playground or other recrea-
tional purposes. If the planming board determines that a sutable park or
parks of adequate size cannot be properly located mn any such plat or s
otherwise not practical, the board may require as a condition to approval
of any such platr a payment to the town of a sum to be determmed by the
town board, which sum shall constirute a trust fund to be used by the town
exclusively for neighborhood park, playground, or recreation purposes in-
cluding the acqusition of property
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supreme court has mvalidated conditions requiring dedication of land
for recreational and educational facilities®® and cash contributions for
the same purposes.®® The test appears to be whether the condition
which 1s 1mposed 1s sufficiently related to the needs of the subdivision.
In Rosen v. Village of Downers Grove,* the court held that a condition
mmposing costs upon a subdivider 1s valid only when the costs are “spe-
cifically and umgquely attributable” to his acuvity #* Accordingly, m
Pioneer Trust & Savings Bank v. Village of Mount Prospect,*?> a re-
qurement for the dedication of one acre of land for each 60 residen-
t1al building sites or family living units was mvalidated. If 1t had been
applied to the plamuff subdivider, he would have been required to
dedicate 6.7 acres to obtamn approval of his 250-lot subdivision. The
court, rejecting the village’s argument concerning the congested condi-
uon of the school facilities, stated: “[T]he school problem which
allegedly exists here 1s one which the subdivider should not be obliged
to pay the total cost of remedying, and to so construe the statute would
amount to the exercise of the power of emment domamn without com-
pensation.”

A third approach s illustrated by court decisions i New York,
California, and Montana. In the recent case of Jenad, Inc. v. Village of
Scarsdale,** the Court of Appeals of New York validated a condition
requiring a subdivider to pay a fee m lieu of providing land. Jenad
sought to recover a fee paid to the mumcipality m lieu of providing
land, so the question of dedication was not confronted directly Never-
theless, the court referred to the power to compel dedication and cited
Wisconsin and Montana cases which were similar to Jemad and had
upheld dedication requirements. The Jemad court was divided four to
three, and the dissent pomnted out that, by upholding the mumicipality’s
extraction of a fee m lieu of setting land aside, the majority m effect
had allowed the mumcipality to requre dedication.* The dissent
argued that the majority opmion would be authority for assessing sub-

38. See, e.g., Pioneer Trust & Sav. Bank v. Village of Mount Prospect, 22 IIl. 24 375,
176 N.E.24d 799 (1ll. 1961).

39. See, e.g., Rosen v. Village of Downers Grove, 19 Ill. 2d 380, 167 N.E.2d 230 (Il
1960) .-

40. 19 1I1. 2d 380, 167 N.E.2d 230 (1Il. 1960).

41. Id. at —, 167 N.E.2d at 233.

42, 22 1ll. 2d 375, 176 N.E.2d 799 (1ll. 1961).

43, 1d.

44, 18 N.Y.2d 78, 218 N.E.2d 673, 271 N.Y.S.2d 955 (1966).

45. Id. at 86-92, 218 N.E.2d at 677-80, 271 NLY.S. 2d at 959-65.
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dividers for general public purposes without regard to special benefits
received by the subdivision. Petitioner m Jemad had contended, mter
alia, that the fee constituted an unauthorized tax. The court answered
that the fees were not a tax at all, but were a reasonable form of village
planning for the general commumty welfare.

Jenad appears to grant broader powers to local regulators than would
be allowed under Rosez and its “specifically and umquely attributable”
test. Additionally, Jenad, unlike Ayers, does not require that the con-
dition be related to the type of subdivision proposed by the builder.
Jenad appears to allow any condition that would support the general
public welfare, as long as the subdivision 1tself also would benefit from
the condition. Jenad’s apparent broad grant of local discretion 1s not
unlimited, however.

In another New York decision, East Neck Estates, Ltd. v. Luch-
singer,*® an mtermediate court held that confiscation suggests the upper
limit of the public power to compel “dedication.” The court found
that the requirement of dedication of shore frontage by a subdivider
for park purposes would result m a $90,000 decrease m value of land
worth $208,000. Although the broad policy underlying the requirement
apparently was a desire to maimntamn public access to the beach, the court
concluded that the standards of reasonableness and due process had
been exceeded. The court recognized that Jened granted local planning
boards the right to require payment of money or land but concluded
that standards of due process still were paramount. Moreover, doubt
has been expressed n an admimstrative opimon as to whether a local
unit may require the dedication of land for school purposes as a pre-
requisite to approval of a subdivision plat.*?

The California Supreme Court adopted a similar approach i Asso-
cuted Home Builders of the Greater East Bay, Inc. v. City of Walnut
Creek.*® The plamntiff, a non-profit corporation organized to promote
the home building industry, brought a class action attacking certamn city
ordinances enacted under the authority of section 11546 of the Busmess
and Professions Code, which provided that municipalities could require

46. 61 Misc. 2d 619, 305 N.Y.S.2d 922 (Sup. Crt. 1969).

47. Op. N.Y. State CoMmPIROLLER 68-939. Two recent articles advance the opimion
that an admnistrauve requirement of dedication of Jand for police or fire station sites
also would not be allowed. Reps & Smuth, Control of Urban Land Subdivision, 14
Syracuse L. Rev. 405 (1963); Heyman & Gilhool, The Constitutionality of Imposing
Increased Community Costs on New Suburban Residents through Subdivission Exactions,
73 Yare L.J. 1119, 1137 (1964). R
“-"48. 4 Call 3d 633, 484 P.2d 606, 94 Cal. Rptr. 630 (1971).
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the dedication of land, the payment of fees mn lieu of such dedication, or
a combmation of the two, for park and recreational purposes as a con-
dition to approval of a subdivision plat. The statute required the ordi-
nance to mclude defimite standards to determune the proportion of the
subdivision to be dedicated, or the amount of any fee to be taken n
lieu thereof. Such dedication or payment could be used only to pro-
vide parks or recreational facilities to serve the subdivision. The statute
further required that the dedication bear a “reasonable relationship”
to the use of the park and recreational faciliues by future inhabitants
of the subdivision. Fees alone could be required with respect to a sub-
division contaming 50 parcels or less. The city had enacted an ordi-
nance complymg with the statute.

The court rejected the subdivider’s contention—which may have
been based on the Rosen rationale—that dedication 1s a valid condition
only if the subdivision will increase the need for recreational facilities
to such an extent that additional land for such facilities will be required.
The subdivider’s other argument—that dedication was valid only if
directly related to the health and safety of the residents of the develop-
ment, as would be the case with sewer facilities—was held to have been
sausfied, since park and recreational facilities are sufficiently related to
the health and welfare of subdivision residents. The court rejected
the rule followed m Illinois (that the need for recreational facilities
must be “specifically and uniquely attributable” to the subdivision),
drawing support for 1ts conclusion from the recent adoption of article
XXVIII of the Califorma Constitution. The new article provides that
it 15 in the best imterests of the state to maintamn and preserve open
space lands to assure the enjoyment of natural resources and scenic
beauty for the economic and social well-being of the state and 1ts ci-
zens. However, 1t should be noted that nothing 1 the article provides
that the open space 1s to be supplied at the subdivider’s expense rather
than at the cost of the state. The article may well have been mtended
only to ease the burden of the state in proving that 1t 1s serving a public
purpose when it condemns and purchases land in order to facilitate
the general economic and social well being of its citizenry *

49. The subdivider also contended that subsection (f) of the statute was unconst-
tutional since 1t delegated arbitrary power to the city to decide when the development
of the recreational facility will begin and empowered the city to require farrly im-
mediate development in one instance and lengthy postponement in another. The court
found little merit 1n this contention, reasoning thar needs would vary from one neighbor-
hood to another and that the city’s resolution that the improvements should begin as the
need developed prowided a sufficiently definite standard.. The court noted that relief
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‘The court in Walnut Creek found that a2 majority of modern deci-
sions would uphold the constitutionality of fee conditions of the kind
authorized by the statute i controversy Thus appears to be true when
the statute expressly authorizes the city to mmpose the condition and
the condition 1s reasonable as applied to the particular subdivision. The
court based 1ts holding on the state’s police power, reasoning that the
subdivider receives valuable benefits from subdivision approval, and
therefore may be required to dedicate land for park purposes “when-
ever the mflux of new residents will mncrease the need for park and
recreational facilities.” ® The court rejected the Illinois court’s con-
struction of Ayres as limting the power to impose dedication conditions
to situations where the “burden cast upon the subdivider 1s specifically
and umiquely attributable to hisacuvity . ” # The Califorma Supreme
Court succinctly stated that, “the Ayres case cannot be imterpreted
n this manner 7 52

The broadest statement of the Jenad rule 1s found 1n a Montana case.
In Billings Properties, Inc. v. Yellowstone County,”® the Montana
Supreme Court held that a state statute requiring subdividers to dedicate
a portion of their subdivision for public parks and playgrounds was a
reasonable condition precedent to governmental approval of the sub-
divider’s plats. The builder submitted plats that conformed to all the
requirements, except that he made no provision for the dedication of
land to be used for public parks or playgrounds. The applicable statute

could be provided to the subdivider if permission to develop were delayed unreasonably.
The question, however, - was whether the szatute, not the resolutton, was adequate.
The statute appeared to direct the city to make.a practical survey of its needs 1 con-
nection with requests for approval of subdivision maps and to “specify when develop-
ment will begin.” It 1s submutted that the disposition made of this issue 1n the lower
court 1s more sound and i accordance with established precedent. That court mter-
preted the statute as contemplatng a “reasonable time” within which development should
begin after subdivision occupancy The Califormia Supreme Court may have felt that the
lower court’s construction of -the statute would restrict the city’s discrenon more than
the high court considered necessary or desirable.

The plamtiff further contended that subdividers of 50 parcels or less were required
only to pay fees, while subdividers of more numerous parcels might be required to
‘dedicate land, even though the same amount of acreage mught be involved in both
sttuations. The mernts of this contennon were.demed on the logical basis that the cty
ordinance mterpolated both the amount of fees and the amount of land into a value
ratto which was applied to subdivisions. Thus, the required fee 15 equal to the value
of the Jand required to be dedicated under the govermng body’s formula.

50. 4 Cal. 3d at 644, 484 P.2d at 615, 94 Cal. Rptr. at 639.

51. Id. at 644 n.13, 484 P.2d at 615, n.13, 94 Cal. Rptr. at 639 n.13.

52. Id. See also Fitzgerald, supra note 15.

53. 144 Mont. 25, 394 P.2d 182 (1964).
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provided: “For the purpose of promoting the public comfort, welfare,
and safety, such plat and survey must show that at least one-minth of
the platted area [for land between 10 and 20 acres n size] . . 1s for-
ever dedicated to the public for parks and playgrounds.” * The plats
were rejected, and the subdivider brought an action 1 a state court to
challenge the validity of the dedication requirement. The court, re-
jecting the subdivider’s contention that the requirement was an unrea-
sonable exercise of the police power, stated that mn determiming what
1s reasonable the court must look not only to past decisions, but also
to future exigencies.”® The court emphasized that the standard must
keep pace with the growth of knowledge, the expanding economy,
and human progress in general. It also noted that no law required the
plamtff to sell by subdividing and that since a city can impose any
reasonable condition precedent to plat approval, in theory at least, the
owner of a subdivision voluntarily dedicates sufficient land for streets
m return for the advantages and privilege of having lis plat recorded.
Playground dedication, said the court, 1s not mherently different from
dedication of streets and alleys. If the subdivision creates the specific
need for parks, then 1t 1s reasonable to charge the subdivider with the
burden of providing them.%®

The court stated that the question of when sufficient need exists had
already been determined by statute, which was flexible enough to be
used for subdivisions of all sizes. The court concluded that this deter-
mimation of need was within the power of the legislature and, thus,
will not be overturned if “there 1s any rational basis upon which [it]
can be upheld.”® Since 1t found no evidence justifying a different
conclusion, the court upheld the statute.

CONCLUSION

Generally, courts have adopted one of three different tests when
determining whether a condition of dedication 1s valid. The Ayres court
concluded that such conditions will be upheld when they are rea-
sonably related to the subdivision and the surrounding locality The
second test, which has been applied by Illinois courts n the Rosen and
.Pioneer Trust cases, requires the condition to be “specifically and
uniquely attributable” to the subdivider’s activities in order to be upheld.

54, Id. at —, 394 P.2d at 184.
55. 1d. at —, 394 P.2d at 186.
56. Id. at —, 394 P.2d at 187
57. Id. at —, 394 P.2d at 188.
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The third test, which seems to have the widest following, upholds con-
ditons of dedication when such conditions enhance the general public
welfare, so long as it does not amount to confiscation. Thus latter test,
the so-called Walnut Creek rule, 1s the broadest, and it allows a great
deal of leeway to a locality i dealing with subdividers.

It 15 submitted that the Ayres test represents a middle ground between
the other tests and should be followed by other courts. This approach
would seem to avoid the rigidity of the Illinoss rule while also avoiding
the undue flexibility inherent mn Walnut Creek. Ayres teaches that 2
rational physical connection should be present between the condition
which 15 mmposed and the effect that the proposed subdivision would
have on the surrounding area. Total city needs would not be a proper
consideration as they mmplicitly may be under the Walnut Creek ra-
tionale. It seems mappropriate to burden a subdivider with the needs
of the general public welfare. Although such needs must be considered
when regulating a city’s growth, a subdivider should not be required
to pay for such improvements when they are found to be only in the
general public interest as opposed to having a rational connection with
the subdivision. General public benefits should be paid for by the city
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