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This is the fourth in a series of four articles commemorating the
bicentennial of American legal education, dating from the establish-
ment of the first chair of law and police, occupied by George Wythe,
at the College of William and Mary on December 4, 1779. The
colonial antecedents to the College’s formal relation to professional
legal education may be traced to the career of Sir John Randolph,
a student at William and Mary, (1705-1713), who then prepared for
the bar at Gray’s Inn, London (1715-1717). Randolph’s two sons,
Peyton (“The Patriot”) and John (“The Tory”) followed his exam-
ple, first at the College of William and Mary and subsequently at
the Middle Temple. His grandson, Edmund, after study at the Col-
lege on the eve of the Revolution, read for the bar under his father
and uncle. The Randolphs and their cousins, Thomas Jefferson and
John Marshall, were prototypes of various leaders of legal and politi-
cal thought in colonial and early post-Revolutionary Virginia whose
efforts “Americanized” English legal institutions and thus created
a logical need for a new school to teach this “Americanized” law.
This series of articles addresses some aspects of law and procedure
and legal thought which were the backdrop for the establishment of
the first American law school in 1779.

357



358 WILLIAM AND MARY LAW REVIEW [Vol. 21:357

VIRGINIA CONSTITUTIONAL COMMENTARIES:
THE FORMATIVE PERIOD, 1776-1803*

WiLLiaM F. SWINDLER**
PreELUDE: CoLoNiaL CULTURE BED

The contribution of Virginia, and particularly of alumni of the
College of William and Mary, to American constitutional dialogue
in the eighteenth and nineteenth centuries was unique both in
quantity and quality. In the formative period of the Common-
wealth and the nation, roughly the first generation following inde-
pendence, the discussions that appeared in the proceedings of state
conventions, correspondence, pamphlets, and in arguments in liti-
gated cases summarized much of the constitutional theory that
gradually had taken articulate form in the preceding seventy-five
years of the colonial era. Before considering some representative
commentaries expressed in the period between 1776, when the first
Virginia constitutional convention was held, and 1803, the date of
the publication of St. George Tucker’s American annotations to
Blackstone summarizing the constitutional thought of the first gen-
eration after the Revolution, some attention should be paid to the
antecedent colonial period.

The transition of Virginia from a frontier society struggling for
survival to the economy of a prosperous plantation system in the
generation following the English Revolution laid the foundations
for a colonial school of constitutional thought. While a casual or
coincidental beginning may be traced to Bacon’s Rebellion just a
century before the American Revolution—and it is worth noting
that both Bacon and his antagonist, Sir William Berkeley, had

* Portions of this paper will appear in the first volume of STUDIES ON THE BICENTENNIAL OF
AMERICAN Lecar. EDUCATION, being prepared for publication in 1980-81 as part of the
observance of the two hundredth anniversary of the chair of law founded at the College of
William and Mary, December 4, 1779.

**LL.B., University of Nebraska; Ph.D., University of Missouri. John Marshall Professor
of Law, Emeritus, College of William and Mary; Editor, Sources AND DOCUMENTS OF UNITED
StaTES CoNsTITUTIONS (10 vols., 1973-79).
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been registered at the Inns of Court'—the maturing of the social
and political order under the later Stuarts, and particularly in the
time of Queen Anne, encouraged the first colonial inquiries into the
nature of British constitutional government.

From the earliest days of settlement under the Virginia Company
of London and certainly from the time of the first legislative assem-
bly in 1619, a general familiarity with English common law and
parliamentary enactments had been assumed.? But after the great
plantations had become manorial enterprises by the end of the cen-
tury, requiring a more sophisticated knowledge of both public and
private law, the plantation libraries began to grow and include ba-
sic treatises and “abridgments” of English legal subjects.? Another
sign of changing times was that sons of plantation owners began to
go to London to prepare for professional law practice or to study in
the colony under those already engaged in the practice.

The coming of Alexander Spotswood as royal governor in 1710
began the “modernization” of the politico-legal structure in Vir-
ginia. Among Spotswood’s instructions from Queen Anne were sev-
eral that looked toward reorganization of colonial society into a
form closer to that of the mother country. Two of these were to
present constitutional questions of first impression. One was the
gratuitous extension to the colony of the provisions of the Habeas
Corpus Act of 1679,% possibly as a token of sovereign benevolence.
The other was the directive to Spotswood to establish a separate

1. E. Jones, AMERICAN MEMBERS OF THE INNS oF CoURT 11, 16 (1924) [hereinafter cited as
E. Jones].

2. See the early directions to the Jamestown Council of the Virginia Company to enact
laws or regulations concerning landholding and criminal actions, the two primary practical
needs of the new settlement, in accordance with “the lawes within this realme of England.”
1 W. HENING, THE STATUTES AT LARGE: BEING A.COLLECTION OF ALL THE LAWS OF VIRGINIA
FroM THE FirsT SESSION OF THE LEGISLATURE IN THE YEAR 1619, at 69 (2d ed. New York 1823)
(1st ed. Richmond 1809) [hereinafter cited as HENING’S STaTUTES]. See also 3 THE RECORDS
oF THE VIRGINIA CoMpANY OF LonDON 12-24 (S. Kingsbury ed. 1933).

3. W. BrysoN, A Census oF Law Books IN COLONIAL VIRGINIA 31-82 (1978). See also 2 HEN-
ING’S STATUTES, supra note 2, at 246 (containing the colonial assembly’s list of law titles to be
ordered from England for court use in October 1666).

4. From the last quarter of the seventeenth century until 1775, about two dozen Virginians
studied at the Inns of Court in London. Some, like St. George Tucker, were enrolled but
never attended. Among William and Mary students, either from the preparatory or univer-
gity division, were Sir John Randolph, his sons Peyton and John, and the future Supreme
Court Justice, John Blair. See E. JONES, supra note 1, at 21,178-80.

5. An act for the better securing of the liberty of the subject, and for prevention of impris-
onments beyond the seas, 1679, 31 Car. 1I, c. 2.
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system of criminal (oyer and terminer) courts in Virginia, distinct
from the existing judicial system.

In the minds of the legal draftsmen of the instructions, the two
provisions were complementary sides of the same coin. Chapter VI
of the 1879 statute provided for speedy trials of accused persons
before courts of oyer and terminer or gaol delivery,® whereas Chap-
ter X stipulated the areas within Great Britain where the writ was
to run.” The colonial bench and bar doubtless was gratified to learn
of the extension of the benefits of the statute to the Crown’s “Old
Dominion.” In the constitutional disputes some half a century
later, however, questions would be raised as to the right of the
Crown in Parliament to suspend a constitutional guarantee once
given. This, of course, was argument long after the fact, and its
significance here is only as a date when a seed of discord was sown.
The writ was received gratefully; the proposal for independent oyer
and terminer courts was something else.

Throughout its colonial history, Virginia was able to keep its ju-
dicial system fairly simple and economical. Law, equity, and pro-
bate jurisdiction all had been vested in a system of local county
courts of limited, but steadily broadened, jurisdiction and the Gen-
eral Court with original and appellate jurisdiction.* By the end of
the seventeenth century, particular cases that were deemed worth
the effort and expense might- be appealed to the Privy Council in
London on issues of law, whereas ecclesiastical law questions, theo-
retically at least, were appealable to the ecclesiastical courts of
Canterbury, and maritime law issues to the High Court of Admi-
ralty.? But most litigation ended with review in the General Court,
and efforts to introduce into the colony various specialized judicial

6. Id. See also J. KeENYON, THE STuarT ConsTITUTION: DOCUMENTS AND COMMENTARY 431-32
(1969).

1. Id. at 432, For the text of Spotswood’s proclamation as published at York Courthouse,
see 3 WM. & Mary Q. 150-51 (Ser. I, 1895). o

8. Of many acts of the colonial assembly relating to the judiciary, see the initial statute of
March 1623-24, 1 HENING’S STATUTES, supra note 2, at 125; judicial provisions in the “revis-
als” of 1661-62, 2 id. at 58-87; 1705, 3 id. at 287-302; 1710, 4 id. at 504-16; 1711, id. at 12-35.
See also the Code of 1727, A COLLECTION OF ALL THE ACTS OF ASSEMBLY, Now IN FORCE, IN THE
CoLoNy oF VIRGINIA 377-92 (Williamsburg 1733).

9. See generally E. RusserL, THE REVIEW OF AMERICAN COLONIAL LEGISLATION BY THE KING
N CounciL (1915); J. SMiTH, ApPEALS TO THE PrIvY CouNciL FroM THE AMERICAN PLANTATIONS
(1950). On ecclesiastical process, see O. CHirwoop, JusTicE IN CoLoNIAL VIRGINIA 70-71
(1905); and for admiralty, H. CRuMP, COLONIAL ADMIRALTY JURISDICTION IN THE SEVENTEENTH
CeNTURY (1931) and note 11 infra.
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agencies such as baronial courts and an exchequer court were
rebuffed. The subsequent decision of the colonial authorities in
London to establish imperial courts of vice-admiralty, with causes
removable from the local admiralty jurisdiction, created some of
the conflicts leading to the Revolution.!!

Throughout most of the seventeenth century, the General Court
had exclusive cognizance of criminal jurisdiction over major felo-
nies. With the geographic spread of the colony and the appearance
of new criminal causes such as piracy and slave insurrections, how-
ever, the colonial assembly beginning in 1692 had undertaken to
issue oyer and terminer commissions vesting trial jurisdiction in
these causes in the county courts.!? In October 1710 the Council
accommodated Spotswood’s instructions by a resolution recogniz-
ing that the royal prerogative included the right to grant “oier and
terminer” commissions;'® but the Council insisted that the judges
for such criminal courts should be drawn only from its own mem-
bership. Spotswood demurred; he may have remembered that a
generation before, another governor, Lord Howard of Effingham,
had attempted to create a separate court of chancery that in effect
became only a special panel of the General Court." Before the end
of the previous century, a separate admiralty judge had been cre-
ated, but he also was drawn from the Council membership. Spots-
wood and the Crown obviously intended that the new “O and T”
judicial agency should be independent, at least in principle, of the
local government.

Nearly eight years of constitutional argument ensued. The gover-
nor forwarded the question to the Board of Trade and Plantations
in London at the request of the Council, and ultimately the Board
sustained Spotswood in his position, bolstering its conclusions with
an opinion from Sir Edward Northey, Attorney General of En-
gland.’® Having belatedly won his point, however, the governor was

10. On the charters of Lords Arlington and Culpeper authorizing courts baron and leet,
see 2 HENING’S STATUTES, supra note 2, at 518-22. On the exchequer court proposal, see 1
ExECUTIVE JOURNALS OF THE COUNCIL OF COLONIAL VIRGINIA 443 (H. Mcllwain ed. 1925) [here-
inafter cited as EJCCV].

11. C. UpBELOHDE, THE VicE-ADMIRALTY COURTS AND THE AMERICAN REvoLutioN (1960).

12. 3 HENING’S STATUTES, supra note 2, at 178-79, 269-70.

13. 3 EJCCV, supra note 10, at 225.

14. 1 id. at 398, 420, 510.

15. 3 id. at 494, 518.
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disposed to let the matter rest; in December 1718 Spotswood ad-
vised the Council that in return for his appointing oyer and termi-
ner judges only from Council membership he “expected a declara-
tion from them that they do not Claim it as their Right to be sole
Judges in such Courts.”®® The fact was, however, that in this first
constitutional challenge between colonial and imperial authority,
the colony lost. The control over its local court structure, which
Virginians half a century later would be claiming as one of the
“unalienable” rights in the particulars listed in the Declaration of
Independence, had been compromised in principle in the second
decade of the eighteenth century.

Counterbalancing this was the assertion of a principle of legisla-
tive privileges and immunities in 1736, which, tacitly accepted and
acted upon by the House of Burgesses in the course of the remain-
ing sessions of the colonial era, would be an even more incendiary
constitutional issue in the final crisis with the mother country. It is
peculiarly appropriate that in this period of the bicentennial of le-
gal education begun at the College of William and Mary, one of the
early students at the institution not only began a tradition of asso-
ciation of the College with professional study for the bar, but was
the one to assert the fundamental rights of English subjects in Vir-
ginia in his address to the Crown’s representative as Speaker of the
House in 1736. Although a number of sons of colonial families came
to the new institution as soon as it opened its doors and then went
on to qualify as attorneys, some by study at the Inns of Court, the
branch of the Randolph family represented by Sir John Randolph
and his sons and grandson was a prototype. The first John Ran-
dolph, later to become the only colonial Virginian to be knighted,
entered the College grammar (preparatory) school in 1705 and con-
tinued in residence until about 1713. In 1715 he was enrolled at
Gray’s Inn in London, and two years later was called to the bar
“before his time.”" Sir John’s sons, Peyton the Patriot and John

16. Id. at 493.

17. This remarkable colonial family, which contributed so significantly to the develop-
ment of Virginia legal and colonial institutions, was the subject of a doctoral dissertation.
See G. Cowden, The Randolphs of Turkey Island: A Prosopography of the First Three Gen-
erations, 1650-1806 chs. 1, 12-14 (June 1977) (unpublished Ph.D. dissertation, College of
William and Mary). The record of Sir John's enrollment appears in the Admission Book of
Gray’s Inn; a photostatic copy of this record is now in the special collections of the Law
Library of the Marshall-Wythe School of Law, where the date of his call and payment of his
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the Loyalist, would follow their father in study at William and
Mary and in legal preparation in England at the Middle Temple.!®
A grandson, Edmund, also would study at the College and then
read for the bar under his father and uncle and eventually become
the first Attorney General of the new United States.!®

Sir John in the course of his career served as a leader of the colo-
nial bar, attorney general of the colony, and on two occasions agent
for the House of Burgesses and the College on missions to England.
He began the first manuscript collection of reported cases in Vir-
ginia® and appears to have assembled a useful collection of English
legal opinions of relevance to the colony.? In 1734 he was elected
first a Burgess from William and Mary and then Speaker of the
House.?? In August 1736 upon his re-election to the new session, he
made his seminal address. Taking his cue from the practice in Par-
liament, dating from Tudor and Stuart times, of addressing the
Crown, in this case the royal governor as the Crown’s representa-
tive, Sir John demanded the constitutional guarantee of privileges
and immunities of Englishmen assembled in a legislative body. Af-

call fee are marginally noted. His early admission probably was warranted by his having
previously read a commonplace book by Benjamin Harrison, a student at the Middle Tem-
ple in 1697, and his service as deputy king’s attorney, or deputy attorney general, for Charles
City, Henrico, and Prince George counties, 1712-15. Id. at 508.

18. Peyton Randolph studied at the College, 1733-39, was enrolled at the Middle Temple
October 13, 1739, and was called to the bar February 10, 1745. His brother John studied at
William and Mary, 1739-45, was enrolled at the Temple April 8, 1745, and called February
9, 1749. Documentary copies of the admissions and calls are in the special collections of the
Law Library of the Marshall-Wythe School of Law.

19. Edmund Randolph was a student at the College, 1770 and 1771, He studied for the bar
under his father and uncle and was admitted to practice in August 1774. J. Rearoon, Ep-
MUND RANDOLPH chs. 5-6 (1975) [hereinafter cited as J. RearpoN, RANDOLPH].

20. The original manuscript collection, acquired by Thomas Jefferson, is now in the Jef-
ferson collections in the Library of Congress. From the manuscript Jefferson selected “every
case of domestic character” and added them to his own colonial reports. See 1 Va. Reports
Ann. (1 Jeff.) 5. These reports first were published in 1829 by a nephew, T.J. Randolph, and
reprinted in 1900 by order of the General Assembly. The complete Randolph reports, as well
as those of his successor as attorney general, Edward Barradall, were edited and published
by Robert Barton in VIRGINIA CoLoNIAL DEcIsioNs (2 vols. R. Barton ed. 1909).

21. This manuscript, under the title, “Opinions of Learned Counsel,” is in the Jefferson
collections of the Library of Congress. It consists of legal opinions on colonial Virginia affairs
between 1681 and 1721 and is followed by copies of cases in the Court of King’s Bench
beginning about 1714. A microfilm copy of this document is included in the Library of Con-
gress Microfilms of Presidential Papers, Thomas Jefferson ser. 8, vol. 4, reel 60.

22. JOURNALS OF THE HoOUSE OF BURGESSES 1727-34, 1736-40, at 175 (H. Mcllwaine ed.
1710).
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ter tracing the historical beginnings of Virginia under the London
Company, the Speaker declared:

[Iln July, 1621 [the Company] pass’d a Charter under their
Common Seal, which was founded upon Powers before granted
by Charters under the Great Seal of England; whereby they or-
dered and declared, That for preventing Injustice and Oppres-
sion for the Future; and for advancing the Strength and Prosper-
ity of the Colony, there should be two Supreme Councils; One to
be called, The Council of State, . . . the other to be called . . .
The General Assembly: And to have free Power to treat, consult,
and conclude, of all Things concerning the Public Weal; and to
enact such Laws for the Behoof of the Colony, and the good Gov-
ernment thereof, as from Time to Time should appear necessary
or requisite: . . . This was the Original of our Constitution, con-
firmed by King James the First, by King Charles the First, upon
his Accession to the Throne, and by all the Crown’d Heads of
England, and Great-Britain, successively, upon the Appoint-
ment of every new Governor, with very little Alteration. Under
it, we are now grown to whatever we now have to boast of. And
from hence, the House of Burgesses do derive diverse Privileges,
which they have long enjoy’d, and claim as their undoubted
Right. Freedom of Speech is the very Essence of their Being, be-
cause, without it, nothing could be thoroly debated, nor could
they be look’d upon as a Council; an Exemption from Arrests,
confirm’d by a Positive Law, otherwise their Counsels and De-
bates might be frequently interrupted, and their Body dimin-
ished by the Loss of its Members; a Protection for their Estates,
to prevent all Occasions to withdraw them from the necessary
Duty of their Attendance; a Power over their own Members, that
they may be answerable to no other Jurisdiction for any Thing
done in the House; and a sole Right of determining all Questions
concerning their own Elections, lest contrary Judgments, in the
Courts of Law, might thwart or destroy Theirs.®

Although none of Randolph’s successors as Speaker repeated in
terms his address, to which the governor gave formal assent, his
words not only summarized what tacitly had been claimed for the
colonial assembly, but would be echoed in specific clauses of state
and national constitutions not then dreamed of.? Only a quarter of

23. Id. at 239, 241-42.
24. See U.S. Consr. art. I, §§ 5, 6. VA. Consr. of 1776, cl. 30.
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a century later, in the first of his famous Stamp Act Resolves, Pat-
rick Henry generalized the constitutional principle expressed by
Randolph as follows:

Resolved, That the first Adventurers and Settlers of this his
Majesty’s ‘Colony and Dominion of Virginia brought with them,
and transmitted to their Posterity, and all other His Majesty’s
subjects since inhabiting in this His Majesty’s said Colony, all
the Liberties, Privileges, Franchises, and Immunities, that have
at any Time been held, enjoyed, and possessed by the people of
Great Britain.®

The arguments that followed Henry’s 1763 declaration are familiar
enough to obviate repetition here.?® That famous Randolph cousin,
Thomas Jefferson, would reiterate them in 1774 in his Summary
View of the Rights of British America, as well as in the words he
put into the Declaration of 1776. From this colonial culture bed
would sprout the seeds of the constitutional arguments of the state
and nation soon to be. .

CONSTITUTIONAL THOUGHT IN THE EARLY COMMONWEALTH

Great Britain’s attempt to reorganize the empire, both politically
and economically, after the conclusion of the Seven Years (French
and Indian) War in 1763 generally is accepted as the starting point
for the long stream of increasingly vociferous constitutional dis-
putes that precipitated the Revolution in 1776. The dissolving of
the House of Burgesses in May 1774 led to the first of five ex-
traordinary state conventions between that date and the assembly
of June 1776, which drafted the first constitution for the new com-
monwealth, A flurry of action at the local level, including the ac-
tion of the magistrates of Northampton County in February 1766
purporting to “nullify” the Stamp Act itself, followed Patrick
Henry’s resolutions.? Virginians contributed substantially to the

25. The resolves appear in JOURNALS oF THE HousE oF BURGESSES, 1761-65, at 360 (R. Ken-
nedy ed. 1907). The Burgesses deleted Henry’s last resolutions, denying British authority to
veto colonial laws, but pamphlet reprints of the resolves distributed throughout the colonies
included them.

26. The Virginia Independence Bicentennial Commission is assembling the most recent
and comprehensive collection and will publish it under the series title, REVOLUTIONARY VIR-
GINIA, THE RoAD TO INDEPENDENCE (3 vols. 1973).

27. Id. I ForMING THUNDERCLOUDS AND THE FIRST CONVENTION, 1763-1774, at 20-21 (1973).
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declarations of the First and Second Continental Congresses in
1774 and 1775 that made virtually inevitable the final, climactic
declaration of July 1776, as well as to the fifth (constitutional) con-
vention that met in Richmond on May 6 of that year.

Jefferson, that indefatigable draftsman of “fundamental consti-
tutions,” produced three different versions of a charter for the
emerging state in the course of the Richmond convention. Never
happy with the final product of that year, he followed these with a
proposed new draft in 1783 and “Notes for a Constitution” in
1794.2 From his years of law study from 1762-66 under George
Wythe, during which he digressed at considerable length to com-
pose essays on the principles of government,® to his Summary
View in 1774 and his Notes on Virginia in 1787,% Jefferson’s consti-
tutional philosophy together with the expressions of Spencer Roane
and St. George Tucker laid the foundations for the “Southern” or
“states’ rights” school of political thought that would make inevi-
table the confrontation with another William and Mary alumnus,
John Marshall, as Chief Justice of the United States. This contro-
versy continued over a quarter of a century from Marbury to Co-
hens® and provided the threnody of constitutional reform demands
that prompted abortive attempts at new constitutional conventions
in 1816 and 1825® and finally compelled the second state conven-
tion in 1829.

A variety of drafts for a Virginia constitution appeared before
and during the Richmond convention. From the Continental Con-

28. See JourNALS OF THE CONTINENTAL CONGRESS 1774-1789, at I, 14, 23, 58; II, 199; III, 377
(1904).

29. 1 THE Parers oF THoMAS JEFFERSON 329-86 (d. Boyd ed. 1950) [hereinafter cited as J.
Boyd, JEFFERSON]. See also note 51 infra; 8 THE WoRrks oF THoMAs JEFFERSON 159 (P. Ford
ed. 1904) [hereinafter cited as P. Ford, Works].

80. The political ideas in this manuscript volume were edited with commentary by Gil-
bert Chinard. THE CoMMONPLACE Book oF THomAs JEFFERSON (G. Chinard ed. 1926). The
Project on the Papers of Thomas Jefferson at Princeton University will publish a complete
edition of the volume.

31. T. JerrERsoN, A SummarRY VIEW OF THE RIGHTS OF BRirisH AMERICA (Williamsburg
1774); T. JerrERSON, NOTES ON THE STATE OF VIRGINIA (W. Peden ed. 1954) (1st ed. London
1787) [hereinafter cited as JEFFERSON, NOTES].

32. Cohens v. Virginia, 19 U.S. (6 Wheat.) 264 (1821); Marbury v. Madison, 5 U.S. (1
Cranch) 137 (1803).

33. See generally W. SWINDLER, GOVERNMENT BY THE PEOPLE: THEORY AND REALITY IN VIR-
GINIA, JAMESTOWN Essavs oN REPRESENTATION 29-32 (1962) [hereinafter cited as W.
SWINDLER].
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gress came two separate drafts by John Adams, the second coming
upon an invitation from Wythe. This draft attracted the attention
of Richard Henry Lee and led to its prompt publication as a pam-
phlet,® copies of which Lee sent to Patrick Henry, Robert Carter
Nicholas, and others at Richmond.* Lee also may have been the
author of a slightly different “plan of government” that appeared
in Purdie’s Virginia Gazette in Williamsburg on May 10.%® The
markedly ‘“republican” (radical) tenor of the Adams drafts
prompted a counterproposal by Carter Braxton, another Virginia
delegate to Philadelphia, published under the title, Address to the
Convention of the Colony and Ancient Dominion of Virginia, on
the Subject of Government in General, and Recommending a Par-
ticular Form to Their Consideration By a Native of the Colony.¥
Lee dismissed this draft as a “Contemptible little Tract”®; but it
reflected a conservative viewpoint that had enough supporters to
make the final content of the 1776 constitution a disappointment to
Jefferson and that a generation later was echoed in the divisive de-
‘bates in Jefferson’s own party during his second presidential
administration.%®

George Mason, who would win renown for his authorship of a
companion constitutional document, the Virginia Declaration of
Rights,® drafted his own version of a state charter. In amended
form, this charter was influential in the final framing of the 1776
constitution, blending together as it did the fundamental proposi-
tions of the Adams and Lee drafts.! Jefferson’s three drafts, the
third and most complete brought by Wythe when he left Philadel-
phia on June 13 to return to Richmond, had the misfortune of ar-
riving after the convention had settléd upon the language of many

34. Published in Philadelphia under the title Thoughts on Government: Applicable to the
Present State of the American Colonies. In a Letter From a Gentleman to His Friend. See 1
J. Boyd, JEFFERSON, supra note 29, at 333.

35. Id. at 333-34.

36. Id. at 334.

37. Id. at 334-35.

38. Id. at 335.

39. See D. MALONE, 5 JEFFERSON AND His TiME: JEFFERSON THE PRESIDENT: SECOND TERM,
1805-1809, chs. 3-7 (1974).

40. The Virginia Declaration of Rights was adopted separately on June 12, 1776. It was
not incorporated into the state constitution until 1850. See 1 THE Papers oF GEORGE MasoN
274-91 (R. Rutland ed. 1970) [hereinafter cited as R. Rutland, Mason].

41. Id. at 295-99.
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parts of the final document. Many of Jefferson’s proposals, more-
over, were too “republican” for his contemporaries. His labors,
however, were not entirely wasted; many of the specific statements
in his first draft were copied or remained fresh in memory to be
repeated in his writing of the Declaration of Independence.* Signi-
fying the respect his colleagues held for him, the convention, on the
eve of the final vote on the document, reopened discussion of Jef-
ferson’s proposals and eventually incorporated some portions of
them into the final version.®

The differing ideas of what the fundamental law for a new gov-
ernment should contain reflect the coalescing theories of men who
had devoted much of the preceding decade to describing the consti-
tutional rights of Englishmen in America and who now were con-
fronted with the practical responsibility for reducing generalities to
specifics. The best-read of the leaders throughout the colonies—
Adams and Jefferson, Wythe and Mason being prototypes*—
accepted John Locke’s retrospective interpretation of the English
Revolution and refined his concept of the “consent of the governed”
from their reading of the “social contract’’ and separation-of-powers
theories of the French philosophes like Montesquieu and Rousseau.*
These leaders also had certain negative principles; they remembered
what they had held invalid in the actions of British colonial
authorities because these had affected the affairs of local government
in America and these grievances later were recited both in the
Declaration of Independence and in the lengthy preamble to the
Virginia Constitution.

The Richmond convention adopted the final draft on June 29;
this draft embodied the Jeffersonian idea of separation of powers,
“that neither exercise the Powers properly belonging to the other;
nor shall any person exercise the powers of more than one of them
at the same time,” a blow at the practice of joint officeholding by
members of the colonial Council.®® The legislature clearly was to be

42. 1 J. Boyd, JEFFERSON, supra note 29, at 417, 423.

43. Id. at 337.

44. See generally H. JonnsoN, IMPORTED EiGHTEENTH-CENTURY Law TREATISES IN AMERICAN
LBRrARIES 1700-1799 (1978).

45. See generally THE PoLrricaL WRITINGS OF THoMAS JEFFERSON (E. Dumbauld ed. 1955);
Jefferson’s translation of A. DEsTUTT DE TRACY, A COMMENTARY AND REVIEW OF MONTES-
QuIEU’s SpIRIT OF LAws (Philadelphia 1811).

46. VA. Consrt. of 1776, cl. 24.
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the dominant branch of government, however separate the several
branches might be: both the House of Delegates and the Senate
were to be elective and jointly would select the governor, his Privy
Council or Council of State, and would appoint all judges and
other state officials. To put the new government into effect, the
convention authorized itself to “choose a Governour and Privy
Council, also such other Officers . . . as may be judged necessary
to be immediately appointed.” The constitution itself was adopted
by ordinance rather than by referral to the electorate.”

The 1776 charter, like similar documents rather hastily adopted
by several other states, was relatively concise; it did not go into the
same detail on the legislative, executive, or judicial powers, or even
divide these subjects into separate articles as had Jefferson’s third
draft.® The rights of suffrage, which were to “remain as exercised
at present,” left the dominant center of electoral power in the tide-
water area in the face of a steady westward movement of popula-
tion.® For Jefferson, this was a fundamental flaw in the instrument
as a charter of democracy. On August 26 he wrote to Edmund Pen-
dleton that he had been “for extending the right of suffrage (or in
other words the rights of a citizen) to all who had a permanent
intention of living in the country.”®® Experience under the new
form of government in the next several years convinced him that
the work of 1776 had been done too hastily and required refine-
ment. By 1783 he read what he believed to be a growing sentiment
throughout the state for a new convention, and, not intending to be
caught unprepared or at a disadvantage as he had been seven years
earlier, devoted most of May and June to drafting a complete, new
proposed constitution.

The greatest shortcoming of the 1776 instrument, he concluded,
was the virtual monopoly of power in the legislative branch, an
“elected despotism,” as he now called it.*! Only the previous fall,

47. Id. cl. 43.

48. Delaware, New Hampshire, and Pennsylvania each adopted a second constitution;
South Carolina adopted a second and third before the end of the eighteenth century. See
Sources aND DocuMeNTs oF UNITep StaTes ConstituTions IT, 199, 205; VI, 342, 344; VIII, 277,
286, 462, 468, 476 (10 vols. W. Swindler ed. 1973-79).

49. W. SWINDLER, supra note 33, at 29-41.

50. Letter from Thomas Jefferson to Edmund Pendleton (August 26, 1776), reprinted in 1
J. Boyd, JEFFERSON, supra note 29, at 504.

51. 3 P. Ford, WoRKS, supra note 29, at 159.
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the state General Court had held unconstitutional a legislative par-
don approved by one house without the required concurrence of the
second; the words of his old mentor and colleague, George Wythe,
in the judgment of a divided court, seemed to him a warning:

I have heard of an English chancellor, and it was nobly said,
that it was his duty to protect the rights of the subject against
the encroachments of the crown; and that he would do it, at
every hazard. But if it was his duty to protect a solitary individ-
ual against the rapacity of the sovereign, surely it is equally
mine, to protect one branch of the legislature, and, conse-
quently, the whole community, against the usurpation of the
other . . . Nay, more, if the whole legislature, an event to be
deprecated, should attempt to overleap the bounds, prescribed
to them by the people, I, in administering the public justice of
the ‘country, will meet the united powers, at my seat in this tri-
bunal; and, pointing to the constitution, will say to them; here is
the limit of your authority; and thither shall you go, but no
further.s

Six years later in another issue of judicial review of legislative ac-
tions, Jefferson’s ideological colleague, Spencer Roane, similarly
ruled against the unrestrained exercise of power by the state
assembly:

I consider the people of this country the only sovereign
power.—] consider the legislature as not sovereign but
subordinate; they are subordinate to the great constitutional
charter, which the people have established as a fundamental
law, and which alone has given existence and authority to the
legislature. . . .

But if the legislature may infringe this Constitution, it is no
longer fixed; it is not this year what it was the last; and the
liberties of the people are wholly at the mercy of the legislature.®

For Jefferson, however, judicial surveillance of any branch of
government—the fundamental premise to be enunciated by his fel-
low Virginian, John Marshall—was not the sound way to establish
a system of checks and balances. In his Notes on the State of Vir-
ginia, Jefferson urged a clarification in the language of the consti-

52. Commonwealth v. Caton, 8 Va. (4 Call) 5, 8 (1782).
53. Kamper v. Hawkins, 3 Va. (1 Va. Cas.) 20, 36, 38 (1793); see also Jones v. Common-
wealth, 5 Va. (1 Call) 482, 484 (1799).
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tution itself, “in which the powers of government should be so di-
vided and balanced among several bodies of magistracy, as that no
one should transcend their legal limits, without being effectually
checked and restrained by the others.”s It was a specific defense
against encroachment set up within the written instrument, rather
than a judicial finding that such a defense was inferred, that Jeffer-
son held up throughout his professional -career, and indeed
throughout his lifetime as a counterargument to the Marshall
doctrine.

The move for a new Virginia Constitution in 1784 came to
naught as did other efforts in the course of the remaining years of
the century.® Meanwhile, the nationwide movement to replace the
Articles of Confederation was to give an alternate outlet to the en-
ergies of the Virginia commentators.

VIRGINIA COMMENTARY ON THE FEDERAL CONSTITUTION

The new commonwealth, even at the ultimate cost of its own
western land claims, vigorously supported the first national consti-
tution, the Articles of Confederation.® Jefferson wrote to Adams in
May 1777 that the Articles were “A great and necessary work’’¥;
but in the years following their adoption in March 1781 Jefferson
and others began to discern their shortcomings. James Monroe ini-
tially felt that to suggest any changes would be to jeopardize their
admittedly fragile structure. “It has been brought so far without
prejudice against it,” he wrote in 1785, even as the increasingly
moribund Continental Congress was receiving Monroe’s own mo-
tion to give the national government “the sole and exclusive right
and power . . . of regulating the trade of the States, as well as with
foreign Nations.”® Yet Monroe and others were acutely aware that
something had to be done; the Confederation never had been much
more than an interparliamentary union, with all of the inadequa-
cies and impotence of such unions, as James Madison would elo-

54. JEFFERSON, NOTES, supra note 31, at 120.

55. See generally J. CHANDLER, THE HisTORY OF SUFFRAGE IN VIRGINIA 27 (1801); 7 J. Boyd,
JEFFERSON, supra note 29, at 360, 401.

56. See M. JENSEN, THE ARTICLES OF CONFEDERATION ch. 10, at 198-210 (1940).

57. Letter from Thomas Jefferson to John Adams (May 16, 1777), reprinted in 2 J. Boyd,
JEFFERSON, supra note 29, at 18.

58. Letter from James Monroe to Thomas Jefferson (Apr. 12, 1785), reprinted in id. at 76,
80.
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quently describe in the ratification debates in Virginia and New
York.®

In commenting on an article about the new United States writ-
ten by Jean Nicolas Demeunier for a projected Encyclopedie
Methodique to be published in Paris, Jefferson assured the young
Frenchman that the “Confederation is a wonderfully perfect instru-
ment, considering the circumstances under which it was formed”
but admitted that there were “some alterations which experience
proves to be wanting.”’® As American minister to France, he had to
put the best face on the matter for diplomatic reasons; at home in
Virginia, correspondents advised him that sentiment for a general
revision, and perhaps total replacement, of the Articles was grow-
ing. Edmund Randolph, who attended both the Mount Vernon
Conference in 1785 and the Annapolis Convention the following
year, lent his voice as the new governor of the state to the calls for
a remedial convention. The 1785 conference had been called at the
invitation of George Washington to seek resolution of the long se-
ries of disputes between Maryland and Virginia over jurisdictional
issues in the Potomac basin. The encouraging results of those dis-
cussions had led to an attempt to call all of the states together at
Annapolis to seek a broader settlement of interstate issues, primar-
ily commercial.®! Although the poor representation of states at An-
napolis made it impossible to reach any effective conclusions, Ran-
dolph and others renewed their efforts to bring delegates from all
the states into a general convention, a move applauded from Paris
by Jefferson.5?

Madison, whose meticulous journal of the debates in the Phila-
delphia convention, advocacy in the Virginia ratification conven-
tion, and contributions to The Federalist essays in New York
earned him the title of “the father of the Constitution,” outlined to
Jefferson what had been undertaken at Philadelphia soon after the

59. The most useful of many editions is J. Cooke, THe FEDERALIST (1961). See also G.
Dietze, THE FeDERALIST: A CLAssIC ON FEDERALISM AND FREE GOVERNMENT (1960).

60. For Jefferson’s answers to Demeunier’s first query, Jan. 24, 1786, see 10 J. Boyd, JEF-
FERSON, supra note 29, at 14, 15.

61. On the Mount Vernon and Annapolis meetings, see J. REARDON, RANDOLPH, supra note
19, at chs. 6-8. See generally THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOP-
TioN OF THE FEDERAL CONSTITUTION (5 vols. J. Elliott ed. 1836) [hereinafter cited as J. Elliott,
DEeBATES].

62. Letter from James Madison to Thomas Jefferson (Dec. 4, 1786), reprinted in 10 J.
Boyd, JEFFERSON, supra note 29, at 574.
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delegates rose on September 17. He added that “[t]Jhe Convention
is equally in the dark as to the reception which may be given it on
its publication.”® Jefferson, stranded in Paris now as in 1776 he
had been stranded in Philadelphia while the Virginia Constitution
was being drafted, wrote to Adams that ‘“there are things in it
which stagger all my dispositions to subscribe to what such an as-
sembly has proposed”; but to Madison, two months later, his
words seemed more conciliatory: “I like much the general idea of
framing a government which should go on of itself peaceably, with-
out needing continual recurrence to the state legislatures.”® He
also liked the three-part division of the proposed structure of gov-
ernment, something he had recommended in his proposed third
draft to the Virginia convention of 1776.% He definitely disliked
“the omission of a bill of rights providing clearly and without the
aid of sophisms” for numerous individual guarantees, as well as the
absence of a required “rotation in office, and most particularly in
the case of the President.”’®

George Mason, who had been appointed to both the Mount
Vernon and Annapolis gatherings and had refused to attend either,
yielded to Washington’s urgings and agreed to go to Philadelphia.
Once there, he went on record in support of Governor Randolph’s
submission of the “Virginia Plan” which went immediately to the
matter of replacing the Articles with a whole new instrument of
government.” Mason supported several other key proposals in the
course of the ensuing weeks and prepared an elaborate critique of
the report of the Committee of Detail when debate on the commit-
tee draft began in August.® Like Jefferson, however, he found
things in the final draft to “stagger [his] dispositions” and on Sep-
tember 16, on the eve of final convention action, drew up his fa-
mous “Objections to this Constitution of Government.” Foremost
was his protest that “[t]here is no Declaration of Rights, and the

63. Letter from James Madison to Thomas Jefferson (Sep. 6, 1787), reprinted in 12 id. at
102-03. )

64. Letter from Thomas Jefferson to John Adams (Nov. 13, 1787), reprinted in id. at 350-
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Boyd, JEFFERSON, supra note 29, at 440.
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68. Id. at 934-48.
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laws of the general government being paramount to the laws and
constitution of the several States, the Declarations of Rights in the
separate States are no security.”’® He then joined Randolph in de-
clining to sign the new instrument and announced that he would
oppose Virginia’s ratification unless substantial changes were
made, presumably by a reconvened session of delegates. The unau-
thorized publication of his “Objections” brought upon him a storm
of abuse. Randolph, who also suffered denunciations, found it expe-
dient upon his return to Richmond to publish a “Letter” in pam-
phlet form explaining his position.™

Richard Henry Lee, author of a series of “Letters from a Federal
Farmer” to the New York Republican, which were reprinted in
pamphlet form a few weeks after the convention rose, also sup-
ported Mason and Henry, who hoped to enlist Randolph as well.
Lee echoed Randolph’s objections—because only eleven states had
endorsed the work of the convention, it could not be submitted to
the states as the unanimous sense of the delegates’’—and, with
Mason and Henry, Lee expressed grave fear of the paramount
power of a central government.”? Such influential expressions cer-
tainly rallied anti-Federalist forces in Virginia; but against this
group was coalescing another force including Washington (who did
not participate in the Richmond meeting), Madison, Wythe, a
young lawyer named John Marshall, and at the end, in a stunning
surprise to Mason and Henry, Governor Randolph.

The Richmond ratifying convention opened June 2, 1788 and
finally adjourned on June 27, having ratified the Constitution by a
narrow majority.” The arguments of Henry, Madison, Mason, and
Monroe predominated and reiterated their fears and hopes in a re-
markable point-counterpoint. Henry declared that the public mind
was “‘extremely uneasy’” about the proposal for creation of a new
national government, “a proposal that goes to the utter annihila-
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tion of the most solemn engagements of the states.” He wanted
nothing more than a strengthened confederation and objected to
the Philadelphia draftsmen presuming to suggest that the people of
the United States rather than the states, “the characteristics and
soul of a confederation,” could be the source of authority for a
charter of national government.” He pleaded for an unspecified
amount of time to debate in exhaustive detail every feature of such
a charter; because “if the other states who have adopted it have
not been tricked, still they were too much hurried into its adop-
tion.”” This new government, Henry declared in reply to an argu-
ment by Madison, was a ‘“national government” without “a single
federal feature in it,” and if it were ratified, there would be no need
to maintain “two hundred legislators in Virginia, when the [power
of] government is, in fact, gone to Philadelphia or New York.”?
Madison’s arguments were essentially the same as those incorpo-
rated into his contributions to The Federalist essays being solicited
and published by Hamilton in the course of the ratification strug-
gle in New York. He drew upon European history from classical
Greece to the more recent Dutch, German, and Swiss confedera-
tions to demonstrate the essential weaknesses of such interstate or
interparliamentary systems; he soothed the fears of those who saw
potential federal usurpation by distinguishing between state and
national sovereignties and by denying that a national “militia”
might impose its will on local governments; he extolled the checks
and balances built into the separation of legislative, executive, and
judicial powers.” Mason essentially echoed Henry, and Monroe
echoed Madison.” Mason indicated that he might support a prop-
erly revised Constitution and pointed to the Act of Union between
England and Scotland as a model: as that act preserved the rights
of the people of Scotland, he asked for assurance that the new na-
tional charter likewise would protect the rights of the people of the
states.” What if officials of the new government, despite the re-
straints supposedly built into the instrument, should disregard

74. Id. at 21-22.
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these and abuse their power? Replying to this fear with unknowing
prescience, John Marshall then made his only major contribution
to the debates. On June 20, speaking of the judicial article, Mar-
shall endorsed “[the] tribunals appointed for the decision of con-
troversies which were before either not at all or improperly, pro-
vided for [in the Articles].”® When these controversies involved
acts not sanctioned by the Constitution, Marshall continued, the
new national judiciary would declare them void.®

In the end, the convention ratified and followed this business
with approval of the stipulations of Mason and others that the first
Congress to meet after the new government went into effect should
prepare and submit to the states a series of amendments. The Vir-
ginia convention’s ratification was technically unnecessary; the re-
quired ninth state, New Hampshire, already had acted favorably,
although that news did not reach Richmond before the final vote.
But the approval of both Virginia and New York, as a matter of
practical politics and economic geography, was essential if the new
union was not to be hopelessly split into three parts. New York
ratified a month later. Jefferson, writing to Madison before he
knew of either Virginia’s or New York’s final actions, accepted the
fact: “I sincerely rejoice at the acceptance of our new constitution
by nine states. It is a good canvas, on which some strokes only
want retouching.”® He described this touching-up of the new por-
trait in writing to Monroe on August 9, still unaware of the Virginia
or New York vote; the new charter provided “a basis which is good,
but not perfect.” He wanted a Bill of Rights and regretted the fail-
ure of the convention to limit the tenure of office for members of
Congress and the President, a flaw that “is as universally con-
demned in Europe, as it is universally unanimadverted on in
America.”®

In an ironic finale to the eighteenth-century debates on the na-
tional Constitution and the control of national affairs under it,
three of the Virginia principals were to assume roles which, for two
of them at least, in the light of their later activities on the national
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82. Letter from Thomas Jefferson to James Madison (Jul. 31, 1788), reprinted in 13 J.
Boyd, JEFFERSON, supra note 29, at 442,
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scene, would seem strangely reversed. In the course of the French
Revolution, the Adams administration sought desperately to keep
the United States from being drawn into the deadly struggle be-
tween England and the unstable and volatile French governments.
To resolve remaining issues from the 1783 treaty of peace with En-
gland, Adams sent Chief Justice John Jay to London; but the re-
sulting treaty, with its niggardly concessions to the American case,
made Federalists unenthusiastic and anti-Federalists rabid with
criticism. Adams then sent a secret (XYZ) mission to France to
seek to mollify French reaction to the allegedly pro-British treaty;
John Marshall, together with Charles Cotesworth Pinckney and El-
bridge Gerry, comprised this commission. When it reported back
its failure and Adams made public the correspondence, the country
flew into a wild debate. The Federalists united in condemnation of
France while the anti-Federalists polarized at the opposite ex-
treme. The Adams administration panicked and overreacted, push-
ing through Congress a series of emergency statutes to become
known collectively as the Alien and Sedition Acts.*

Convinced that the Sedition Act, at least, was unconstitutional,
Jefferson and Madison organized to meet the issue. The new Su-
preme Court had made some generalized pronouncements on mat-
ters of judicial review,% as Marshall in the Richmond convention
had suggested would be its responsibility. Jefferson, however, as he
had behaved in the face of Virginia opinions by Wythe and
Roane,® proceeded now on the theory that a higher sovereign ac-
tion should be invoked. Accordingly, he prepared a solemn declara-
tion for passage by the Kentucky legislature while Madison, not as
independent of the Jefferson leadership as he would become in
later years, drew up a comparable declaration for the Virginia as-
sembly. These statements, to be known in constitutional history as
the Kentucky and Virginia Resolutions, called upon the sovereign
states to pronounce the congressional enactments void as sub-
verting ‘“‘the general principles of free government, as well as the

84. See generally J. SmitH, FREEDOM’S FETTERS: THE ALIEN AND SEDITION LAWS AND AMERI-
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particular organization and positive provisions of the Federal Con-
stitution.”® Although the reaction of the other states was strongly
negative, Jeffersonian forces in Kentucky succeeded in passing a
second Resolution on February 22, 1799 affirming the right of the
states to invoke “nullification” if and when a majority could be
mustered on this or future questions.3 )

The century thus was ending on divisive notes that did not ap-
pear to bode well for the accomplishments of the past generation of
constitution making both in Virginia and the nation..The Federal-
ists soon were to pass into oblivion as a national party, in part be-
cause of the dissentions fomented by Jay’s Treaty and the Alien
and Sedition Acts. Thomas Jefferson would, within two more years,
gain the Presidency after an election thrown into the House of Rep-
resentatives, and John Marshall would at the same time become
Chief Justice of the United States.

EpPrToME OF A GENERATION: ST. GEORGE TUCKER’S COMMENTS

St. George Tucker, the second law professor at William and
Mary (1790-1804), was born in Bermuda in 1757. When he came to
Virginia in 1771, he intended to take some of the university-divi-
sion work at the College and then go to London to study at the
Middle Temple.®? Having met George Wythe in the course of his
first year in Williamsburg and having determined that he would
make his permanent home in the colony, he wrote his father for
permission to read for the bar in Virginia. His father consented,
“as you are like to be under so good a Tutor.”®® The “Americaniz-
ing” of English law had well advanced on the eve of the Revolu-
tion, and the final reformation of the legal system that was to be
proposed by the Committee of Revisers appointed by the new com-
monwealth in 1776, even though over the remainder of the century
the proposals were to be adopted only in part,” made it logical to
establish an American chair of law and police (government organi-
zation and administration) when Jefferson led the reorganization
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of the William and Mary curriculum in 1779.%2

In his first years of teaching, Wythe relied on general English
“abridgements” and the current edition of Blackstone’s Commen-
taries on the Laws of England, with specific citations to more rele-
vant and distinguishing principles in Virginia law.”® When Tucker
succeeded to the professorship, while retaining his judgeship with
the General Court, he decided at the outset to rely on Blackstone
as his basic text, supplementing it with a stiff set of readings in
classical and contemporary writers.* By this time, however, a sub-
stantial amount of statutory and case law in Virginia and the phe-
nomenon of written constitutions that the state and federal courts
were called upon to interpret and apply led Tucker to begin a series
of essays and notes on variations from the rules set out in the Com-
mentaries.” Early in his teaching, Tucker already had written and
published separate pamphlets on current ethical and legal
problems.” In 1797, the Philadelphia publishing house of William
Burch and Abraham Small issued a prospectus for a five-volume
set of an “American edition of Blackstone’s Commentaries, with
notes and references to the Constitution and laws of the federal
government of the United States, and of the Commonwealth of Vir-
ginia; with an appendix to each volume, containing tracts upon
such subjects as appeared necessary to form a systematic view of
the laws of Virginia as a member of the Federal Union.”"
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’

Tucker’s “American Blackstone,” as it would be known for the
next generation of students and practitioners, incorporated such a
large number of notes within the main text and appendices that it
eventually ran to 3,438 pages as contrasted with the 2,007 pages of
the eleventh London edition.”® Accordingly, it was a totally “Amer-
icanized” edition of the ‘‘systematical view” of the common law
and thus a major contribution to American law and legal educa-
tion; not until Chancellor James Kent of New York began publica-
tion of his commentaries on American law in 1826 would its influ-
ence throughout the United States be challenged.

Blackstone’s introductory sections, “Of the Study, Nature, and
Extent of the Laws of England,” manifestly required Tucker to
make detailed comparisons and distinctions of the “nature and ex-
tent of the laws” of Virginia and the United States. In the appen-
dix essays, more than in the distinguishing footnotes to Black-
stone’s text, Tucker’s own form of Jeffersonian philosophy mani-
fested itself, and in his constitutional commentaries in the third
and fourth of these essays, on the Virginia and Federal Consti-
tutions respectively, he strikingly summarized and recapitulated
the expressions on state and national constitutionalism that had
become current coin in Virginia public affairs in the generation
since independence. The first two essays, ‘“Of Sovereignty and the

Tenure of Lands in Virginia and the Mode of Acquiring Them Under the Former and Pre-
sent Government; Note B. Discourse concerning the several Acts directing the Course of
Descents, in Virginia; Note C. Of the Right of Aliens to Purchase and Hold Lands; with a
View of the Laws concerning Escheats and Forfeitures from British Subjects, passed in Vir-
ginia, during the Revolutionary War; Note D. The Manner of obtaining Grants of Land,
under the Commonwealth of Virginia, and from the .United States; Note E. Of Slaves, con-
sidered as Property, in Virginia; Note F. Concerning Usury. Volume Four, Note A. Summary
View of the Judicial Courts of the Commonwealth, and of the United States, in Virginia;
Note B. Of the Proceedings, upon Petitions for Lapsed Lands, under the former Govern-
ment; And upon Caveats; Note C. Of the Commencement and Process, in Civil Suits at
Common Law, in the Judicial Courts of Virginia; Note D. Of Appearance and Pleading;
Note E. Of Proceedings upon Motions for Judgments in a Summary Way, in certain Civil
Cases; Note F. Of the Trial by Jury, in Virginia. Volume Five, Note A. Of the Cognizance of
Crimes and Misdemeanors; Note B. Concerning Treason; Note C. Summary View of the
Courts possessing Criminal Jurisdiction within the Commonwealth of Virginia. ST. GEORGE
TuckeR, BLACKSTONE'S COMMENTARIES WITH NOTES OF REFERENCE*TO THE CONSTITUTION AND
Laws oF THE FEDERAL GOVERNMENT OF THE UNITED STATES AND OF THE COMMONWEALTH OF
Vircinia (Philadelphia 1803) [hereinafter cited as Tucker's BLACKSTONE].

98. See E. Bauer, COMMENTARIES ON THE CONSTITUTION, 1790-1860, at 175 (1952) [hereinaf-
ter cited as E. BAuer].

°
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Legislature” and “Of the Several Forms of Government,””® not only
exemplify the probable nature of Tucker’s teaching but also echo
the basic Jeffersonian credo that in written constitutions “the pow-
ers of the several branches of government are defined, and the ex-
cess of them, as well in the legislature, as in the other branches,
finds limits which cannot be transgressed without offending against
that greater power from whom all authority, among us, is derived;
to wit, the PEOPLE.” 10

Tucker distinguished, at least in theory, between sovereignty,
which he considered to reside exclusively in the people, and govern-
ment, which he preferred to call the “administrative authority of
the state.” Citing Rousseau, he declared:

The right of governing can, therefore, be acquired only by con-

sent, originally; and this consent must be that of at least a ma-
. jority of the people.

Since no person possesses any inherent right to govern, or rule
over, the rest; and since the few cannot possess, naturally power
enough to subdue the many; the majority of the people, and,
much more the whole body, possess all the powers, which any
society, state, or nation, possesses in relation to its own immedi-
ate concerns.!”

Thus from the outset, Tucker reasserted the ‘“compact” theory of
the federal-state relationship that had been so dear to men like
Henry and Jefferson and would nurture the seeds of the theory of
“reserved” powers in the states that would spring up in the consti-
tutional crises half a century later. He then proceeded to describe
forms of government from ancient to contemporary European his-
tory. Conceding that “simple democracy must necessarily be con-
fined to a very small extent of territory,” he concluded that a more
practical democratic structure was a representative government
under a formal constitution.!? Tucker described the unwritten Brit-
ish constitution as “mixt,” an amalgamation of the concept of sov-
ereign authority vesting in the crown with representative power in
the lower house of Parliament.!®

99. I Tucker’s BLACKSTONE, supra note 97, app. nn.A & B.
100. Id. app. n.A, at 4.

101. Id. app. n.B, at 7, 8.

102. Id. at 22, 25.

103. Id. at §5-59.
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With these prefatory essays as background, Tucker turned to the
history and actions of the Richmond convention of 1776, with fre-
quent reference to Jefferson’s 1794 draft of a revision that had been
incorporated into the 1787 Notes on Virginia.'™ ‘“The constitution
of this commonwealth was formed at a time, when the spirit of
equality was at its utmost height,” he began, “and under circum-
stances which contributed greatly to augment that natural jealousy
of executive power, to which all free states are prone, and for
which, the convention then saw the most just and cogent reasons.”
Like Jefferson, he warned that the existing document “has not pro-
vided those barriers which may be deemed indispensably necessary
to prevent the several departments from transcending their legal
limits, without being effectually checked and restrained by the
others.”'% In the absence of a stipulated restraint in the constitu-
tion, the jurist-professor, quoting in detail from an opinion by
Judge William Nelson in Kamper v. Hawkins,' accepted judicial
review. In the legislative provisions of the constitution, Tucker as-
sembled elaborate census statistics to demonstrate the propriety of
the Jeffersonian argument for a more equitable electoral represen-
tation;!” in the executive provisions, he reiterated his belief in the
safeguards of circumscribed authority.!”® It was in reference to the
judicial power, not particularly spelled out in the instrument itself,
that the sitting judge brought this essay to a climax—quoting at
length from Nos. 78 and 79 of The Federalist on judicial indepen-
dence and suggesting in detail his recommendations for a general
reorganization of the state court system.!®

When he turned to the Federal Constitution, Tucker had an op-
portunity to sum up all of the issues and fears articulated in the
Commonwealth since 1788. One of the most fundamental is-
sues—how to prevent a limited national power from becoming un-
limited—he covered in a complementary fifth appendix note,!'® in

104. See note 31 supra.

105. I TuckeR’S BLACKSTONE, supra note 97, app. n.C, at 79, 81.

106. Tucker claims that he is quoting from a “Judge Wilson”; he actually quotes from
Judge William Nelson, 2 William and Mary alumnus. Id. app. n.C, at 92-95. See also 3 Va.
(1 Va.Cas.) at 22, 24-29.

107. 1 Tucker’s BLACKSTONE, supra note 97, app. n.C, at 102-08.

108. Id. at 118-25.

109. Id. at 127-35.

110. Letter from James Monroe to St. George Tucker (July 12, 1800), reprinted in 3 THE
WRITINGS OF JAMES MONROE 192 (S. Hamilton ed. 1900). See also letter from Thomas Jeffer-
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which he echoed Jefferson’s concern that development of a federal
common law would effect the expansion of federal jurisdiction as
historically it had brought about the supremacy of the royal power
in England. As a junst, Tucker acknowledged that common law
maxims and rules of construction and procedure were necessary
when the courts were implementing congressional enactments vest-
ing jurisdiction 1n explicit cases; he msisted, however, that junsdic-
tion could not be vested by reliance on the common law itself.!! As
for his definition of the powers of government established by the
work of the Philadelphia convention, he devoted more than thirty
opening pages to the proposition that the Federal Constitution was
a compact, clearly defining the powers granted to the national gov-
ernment and those reserved by the states.!?

Adverting to another argument that would be supported fer-
vently by the states’ rights school of constitutionalism thereafter,
Tucker contended that because the states were created by virtue of
their joint declaration of independence, expressed in a Continental
Congress called upon their imitiative, the national government was
by definition a product of state consent.”® As he had done in his
first essay, distinguishing between sovereignty and the administra-
tion of government as created by that sovereignty, he sought to
1dentify an ultimate restraining power upon government by distin-
guishing between the states and the people of the states. The state,
or body politic,

was competent to bind itself so far as the constitution of the
state permitted; but not having power to bind the people, an
cases beyond their constitutional authority, the assent of the
people was mdispensably necessary to the validity of the com-
pact, by which the nghts of the people might be diminmished, or
submitted to a new jurisdiction, or 1n any manner affected. From
hence, not only the body politic of the several states, but every
citizen thereof, may be considered as parties to the compact,
and to have bound themselves reciprocally to each other, for the
due observance of it R

son to Edmund Randolph (Aug. 18, 1799), reprinted in 9 P Ford, WorDS, supra note 29, at
73 (decrying federal courts’ claim to review rules of decision in state courts).

111. E. BAUER, supra note 98, at 177.

112. I TUCKER’S BLACKSTONE, supra note 97, app. n.D, at 140-72.

113. Id. at 150-57.

114, Id. at 169-70.
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It would remain for Chief Justice Marshall, declaring nearly fifteen
years later that the national Constitution was the creation of the
people of the United States,!' to neutralize the option of sover-
eignty that Tucker in 1803 had sought to establish. If the Declara-
tion of Independence of 1776 created two entities, the states and
the people of the states, for Marshall, the Constitution of 1787 cre-
ated two independent entities, the United States and the people of
the United States. When the fourteenth amendment finally stated
the dual character of the American people,'®* Marshall’s concept
would prevail.

For Tucker, summing up the predominant theories of his own
state in these essays, the United States consisted of a nation of
“united republics”:

The federal government, then, appears to be the organ
through which the united republics communicate with foreign
nations, and with each other. Their submission to [its] operation
is voluntary, [its] councils, [its] engagements, [its] authority are
theirs, modified, and united. [Its] sovereignty is an emanation
from theirs, not a flame by which they have been consumed, nor
a vortex in which they are swallowed up. Each is still a perfect
state, still sovereign, still independent, and still capable, should
the occasion require, to resume the exercise of [its] functions, in
the most unlimited extent.!?

This statement of constitutionalism dominated Virginian and
Southern thought generally for the remainder of the nineteenth
centuty and much of the twentieth. In the test of strength of con-
stitutional ideas that was about to begin in John Marshall’s Court,
it was ironic that the ‘“American Blackstone” should have been
published in the same year as Marbury v. Madison.

The Tucker commentaries fairly and accurately reflected the as-
cendant constitutional view of the Jeffersonians. Even though its
dominance on the national scene was curtailed substantially in the
sectional crisis from the mid-1850’s to the end of the Reconstruc-
tion era, it revived in variant form in the half-century of laissez-

115. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 403 (1819).

116. “All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the States wherein they reside.” U.S. Consr.
amend. XIV, § 1. See also E. BAUER, supra note 98, at 265-66.

117. I Tucker's BLACKSTONE, supra note 97, app. n.D., at 189.
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faire economic and constitutional thought that began with the
post-Reconstruction mterpretation of the due process clause of the
fourteenth amendment."® Although the constitutional revolution
that began with the New Deal and the Second World War applied
the final coup de grace, the Virgimia school of thought epitomized
mm St. George Tucker’s commentaries nevertheless left an indelible
mmprint on American history

118. St. George Tucker’s grandson, John Randolph Tucker, expressed the Southern view-
pomnt 1 J. Tucker, THE CoONSTITUTION OF THE UNITED STATES: A CRITICAL DISCUSSION OF ITS
GENESIS, DEVELOPMENT AND INTERPRETATION (2 vols. 1899).
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