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PROTECTIVE SERVICES FOR THE ELDERLY
COMMITMENT, GUARDIANSHIP, AND ALTERNATIVES

Jorx J. Recan*

Do not go gentle mnto that good mght,
Old age should burn and rave at close of day;
Rage, rage, agamnst the dymg of the light*

InTRODUCTION

Simone de Beauvorr, n her treatise on old age called Lz Veillesee,
concludes that “the manner mn which a society behaves with its old
people unequivocally reveals the truth—often carefully masked—of its
prmnciples and its ends.”? Ths article will examine the legal aspects of
the .behavior of the American society with its elderly who can no
longer function as self-reliant individuals.

The number of aged m America. 1s growmg dramatically From
three million or four percent of the population mn 1900, the elderly,
defined as those 65 years of age and older, now number twenty mil-
lion, or ten percent of the population.? The limuts of human aging have
not expanded, but people are living more often imto the oldest ages
as a result of prevenuon of death m early ages or n maturity * Thus,
at present one-half of the aged population 1s 73 years of age or older,
and one million persons (six percent of the elderly) are 85 or older,
a number expected to double by 1985

*B.A., Mary Immaculate College, 1951; J.D., Columbia Umwversity, 1960; M.A., St.
John’s Unwversity, 1963; LL.M., Columbia Umiversity, 1971. Associate Professor of
Law, Umnwversity of Maryland. This article was submutted in paruial fulfillment of the
requirements for the degree of Doctor of the Science of Law m the Faculty of Law,
Columbia University

1. D. Tuomas, THE Correctep Poems oF Dyran THomas 128 (1957).

2. S. pe Beauvorr, La VEILLESSE, a5 guoted m Lottman, I've Been Reading, Corum. F
31, 33 (Fall 1970).

3. Seecia. CoMM. oN AGING OF THE UNITED STATES SENATE, DEVELOPMENTS IN AGING
1969, S. Rep. No. 91-875, 91st Cong., 2d Sess. 325 (1970) [heremafter cited as Deverop-
MENTS IN AcING 1969].

4. DepARTMENT oF HeartH, EpucaTioN AND WELFARE, WoRKING wiTH OrbpER PEOPLE,
VoL. II-BrorogicaL, PSYCHOLOGICAL AND SociOLOGICAL ASPECTS OF AGING (1970) [here-
mafter cited as WorkiNG wit OrLbeEr Prorrk, Vor. II]; Grour FOR THE ADVANCEMENT
or Psycuiatry, Report No. 59, PsYCHIATRY AND THE AGED: AN INTRODUCTORY APPROACH
538 (1965) [heremafter cited as GROUP FOR THE ADVANCEMENT OF PsYCHIATRY, REPORT
No. 591.
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The sigmificance of these statistics lies.in.the correlation among -age,
health, and functional capacity As the number of elderly, particularly
of the older elderly, increases, the mncidence of chromc disease, long-
term illness, and disability, which are the charactersstic health prob-
lems of the elderly also mncreases, along with therr dependence on
others,

The vulnerability and dependency of the elderly have sumulated a
substantial amount of federal financial assistance for the aged. In fiscal
1970, for example, the Social Security Administration spent a total of
$27 41 billion for msurance payments,® funds which were derived largely
from federal trust funds. The Department of Health, Education and
Welfare spent an additional $3.7 billion on programs for the aged,®
while the Admmstration on Agmg recewved $28,360,000 for programs
under the Older Americans Act.”

The common law and the American legal system have developed a
different type of assistance for the problems of the dependent elderly.
This arucle will describe and evaluate from a legal perspective the
methods and procedures for providing this assistance, which shall be
denominated “protective services.”

History oF LeGAL INTERVENTION

English law began to formalize assistance for the elderly with the
enactment of the statute de Praerogativa regss sometime berween 1255
and 12908 This statute dealt with the mentally ill, classified as 1diots
(those who were born with “no understanding”) and lunatics (who
had been born with understanding but had “lost the use of reason™)
It granted the king custody of the person and lands of such persons,
and made him responsible for mamtaming the ward and his household
out of the proceeds from the lands. The profits from managmg the
land of the “natural fool” accrued.to the king during the ward’s life-
time, while those from lunatic’s land had to be returned to him when
he came “to right mind.” The land of the fool was to be returned to
his “right hewrs” after his death.

The procedure for determming an mndividual’s mental status called

5. DeparTMENT oF HeartH, EpucatioN aANp WELFARE, AcriviTiEs ServING OLDER
AmMEricans (1970).

6. Id. )

7. DeveLoPMENTS IN AGING 1969, supra note 3, at 137

8. AMericaN Bar FounparioN, THE MenTALLy DisaBLep aNp THE Law 7 (Lindman
& McIntyre eds. 1961) [heremafter cited as ABF).
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for the Chancellor, upon petition, to issue a writ de wdiote mquirendo,
which would be tried by a jury of twelve men® If the person was
found to be a lunatic, the Chancellor would commut him to the care
of some friend, who would receive an allowance to provide for him.
The mcompetent’s heir was generally made the manager of the estate
but not of the person (to prevent “sinister practices”), and was re-
sponsible for the estate to the court of chancery, the recovered lunatic,
or his admistrator, according to a gradually developed set of customs,
rules, and standards.

The nearest relatives of the mncompetent played a key role.’® They
cared for him during the period between the attack of lunacy and the
determination by the jury Formal proceedings, however, were mtiated
only if the mcompetent had sufficient assets to bear the expense of the
mquiry, smce the purpose was to assure the proper admumstration of
the mcompetent’s affawrs. No proceedings were necessary for a poor
person, nor was there any method for compensating the nearest rela-
tves for their support.

Thus, the only type of protection provided for the elderly by early
English law was a guardianship for those who were mentally disabled
but wealthy The rest of the aged were left to therr own or therr
family’s resources.

In early Colomal America the same pattern existed.* Those persons
lacking both assets and family jomed with the itnerant poor to form
transient bands drifting from town to town. The Puritan ethic of the
period equated work with ndustry and produced laws aimed at com-
pelling the labor of these.itmerants rather than providing for therr
needs. The mentally disabled and the elderly who could not work
wandered aimlessly about the countryside eking out an existence by
beggng.

The mentally ill who became violent, however, began to_attract
special attention. If one were deemed “too dangerous to be perrmtted
to be at large,” the law, m what was.to become the cwvil commitment
process, authorized his confinement for the duration of hus dangerous
condition.? In the company of the crimmnal and the pauper he; would
be sent to a public jail, workhouse, poorhouse or to-a private pen, gage,

9, Id. at 9.

10. Id. at 218.

11. Id. at 9.

12. A. Deursca, Tue Mentaicy Ir N America 419 (2d ed: 1949) [heremafter
.ated as DeutscH].
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or strongroom.'® These mstitutions multiplied during the second quar-
ter of the eighteenth century as population centered i the towns.!

A movement toward separate treatment of the mentally disabled
began to develop mn the second half of the eighteenth century In re-
sponse to a petition drawn by Benjanun Franklin, the Pennsylvania
Assembly in 1751 authorized the establishment of a mental hosputal,
but 1t was not until 1773 that Virginia erected at Williamsburg the first
hospital devoted exclusively to the care of the mentally disabled.'®
Another half-century was to pass before a second hospital, the Eastern
Lunatic Asylum, was established in 1824 at Lexington, Kentucky

As mught be expected, the problem of proper commutment pro-
cedures did not arise until such mstitutions were fully developed and
began to open their doors to the less obvious cases of mental disability ¢
These procedures were frighteningly sumple, m striking contrast to
those employed to preserve an mcompetent’s property As Deutsch
notes:

All that was necessary was for a relative, a friend—or, perhaps, an
enemy—to apply to one of the managers or physicians for an order
of admussion. A few words hastily scribbled on a chance piece of
paper (such as “Jas Sproul 1s a proper person for the Pennsyl-
vamia Hospital”), and signed by one of the physicians, and the
deed was done.1?

Yet to declare the same person mcompetent for the purpose of the
admmstration of his affairs required a request for a wrt, adequate
notice, jury trial, and appomntment of a guardian.!®

As the number of state hospitals mcreased during the 1830’s and
1840’s, the need for legislation defimng commitment procedures be-
came clear.” Public attention to the problem was excited by the case
of Josiah Oakes® An elderly and ordinarily prudent man, Oakes had
become engaged to young woman of unsavory character a few days
after the death of his wife. He was commutted by his family to the

18. 1d. at 420.

14. Id. at 51. See Dershowitz, The Law of Dangerousness: Some Fictions abour
Predictions, 23 J. Lecar Eb. 24, 40 (1970).

15. Id. at 59, 71.

16. ABF, supra note 8, at 10.

17. Deurscy, supra note 12, at 62.

18. ABF, supra note 8, at 11-12.

19. DevutscH, supra note 12, at 422,

20. Matter of Josiah Oakes, 8 Law Rep. 123 (1845-46).
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Massachusetts asylum on the allegation that he suffered from halluci-
nations and displayed unsoundness of mind in conducting his business
affars. In ordering Oakes’ release after hearing his habeas corpus peti-
tion, the Massachusetts court Jaid down guidelines for detention of
the mentally ill:

The right to restram an insane person of his liberty 1s found in
that great law of humanity, which makes it necessary to confine
those whose going at large would be dangerous to themselves or
others. And the necessity which creates the law, creates the
limitation of the law The question must then arise i each partic-
ular case whether a patient’s own safety, or that of others, requires
that he should be restramned for a certain ume, and whether re-
straint 15 necessary for his restoration, or will be conducive thereto.
The restramnt can continue as long as the necessity continues.
This 1s the limitation, and the proper limitation.2!

The court, it should be noted, adopted a broad view of the “danger-
ousness” criterion, which included those considered dangerous to them-
selves as well as to others.

The forces of medicine and social work combmed to produce a
wadespread and popularly supported movement to aid the mentally dis-
abled during the second half of the nineteenth century 2 Dr. Benjamin
Rush, the father of American psychiatry, and Dr. Isaac Ray, the author
of an authoritauve work relating law and psychiatry, led the advance
of medical science. Mrs. EEW.P Packard and Miss Dorothea Dix cru-
saded for changes in the treatment of the mentally ill. The result was
a stream of new and revised legislation 1n the states, which constitutes
the basic legislative patterns currently m force.

Thus 700 years of legal evoluion have produced the two basic
protective procedures for assisting the elderly who were mentally dis-
abled: cwil commitment and guardianship. These protective services
will now be examined n detail.

CrviL COMMITMENT

Though representing only 10 percent of the population, the aged
make up about 30 percent of the patients i mental hospitals.®® About

21, }d: at 125.
22. ABF, supra note 8, at 12-13.
23. DEVELOPMENTS IN AGING 1969, supra note 3, at 250.
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18 to 30 percent of the first admissions to these hospitals are aged-per-
sons.?* In nursing homes an estimated 55 to 80 percent of the resi-
dents are mentally impaired.?® Even among those aged still living 1n the
community, various studies mdicate that from 10 to 25 percent have
some degree of mental disability 26

Of greater importance 1s the fact that the percentage of mental
hospital first admussions of elderly persons is mcreasmg more rapidly
than the total population of the aged.?” This change has been attributed
not only to the greater longevity of the population with its con-
comutant mncrease m symptoms of chromic brain syndrome, but to the
accelerating pressures of urbamzation and technologic change.

These pressures are altering cultural value orientations, with pro-
ductivity increasingly becoming a measure of worth, with respect
for tradition and for the past dimmmshing, and with family life
becoming more mdividualistic and ncreasngly typified by the
two-generation mobile nuclear family The aged m our society
are becoming increasingly more alienated, more isolated, less
valued and on each count more vulnerable to mental illness.28

This article contends that the present system which authorizes the
commitment of mentally ill aged persons to mental hospitals needs
major reform, and m particular:

1. The process for deternining which aged persons are mentally
ill 1s defective, both m the criteria used and the procedures em-
ployed, for making this determination;

2. the process of treating those aged persons found to be mentally
ill at state mental hospitals 1s madequate;

3. the process for determmmng the type of mstitution which can
best care for these persons fails to provide sufficient alternatives
to state mental hospitals.

24. GrouP FOR THE ADVANCEMENT OF PsycHiatry, Reporr No. 59, supra note 4, at
542,

25, 1d., DEVELOPMENTS IN AcGING 1969, supra note 3, at 250,

26. DEVELOPMENTS IN AGING 1969, supra note 3, at 250.

27. Seecia, CoMmM. oN AGING OF THE UNITED STATES SENATE, DEVELOPMENTS IN AGING
1967, S. Rep. No. 1098, 90th Cong., 2d Sess. 66 (1968).

28. 1d.
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The Commutment Process

The state has traditionally justified its mtervention in the lives of the
aged by pomting to its police power and its role as parens patrume.
By virtue of the former, the state has the mherent power to protect
itself and its citizens agamst breaches of the peace, and thus the focus
1s on the mterests of society., Under the latter the state has the right
and duty to protect the persons and property of ‘those unable to care
for themselves because of munority or mental illness, and therefore the
mterests of the mndividual are supposedly paramount.®

The Critera

The hinge upon which both state powers turn 1s the alleged mental
illness of the elderly person. In theory, a hospitalization proceeding
requires a two-level determunation about the existence of mental ill-
ness: (1) the patient 1s mentally ill from a medical viewpomt, and
(2) lus illness 1s such as to satisfy the legal criterion or test.®

The Public Health Draft Act for the Commitment of the Mentally
11l 15 a typical example of state statutes.® It provides that a person may
be commutted if he

(1) 1s mentally ill, and (2) because of his illness 1s likely to injure

humself or others if allowed to remain at liberty, or (3) 1s 1 need

of custody, care or treatment in a mental hospital and, because

of hus illness, lacks sufficient mnsight or capacity to make responsi-

ble decisions with respect to his hospitalization.33
Mental illness, however, 1s an extremely- elusive medical concept. The
Draft Act, for example, defines a mentally ill ndividual as one “having
a psychiatric or other disease which substantially impairs his mental
health.”3* The circularity of such a defimtion 1s-not calculated to in-
still confidence 1n decisions based on it. An American Bar Foundation

29. Ross, Commutment of the Mentally Ill: Problems of Law and Policy, 57 Micn.
L. Rev. 945, 955 (1959); Taylor, A Critical Look mto the Involuntary Civil Conmmit-
ment Procedure, 10 WasuBurw L.J. 237, 239 (1971).

30. Ross, supra note 29, at 956-57

81. Weihofen, The Definition of Mental Illness, 21 Omo St. L.J. 1 (1960).

82. National Institute of Mental Health, Draft Act for the Commitment of the
Mentally IIl (Public Health Service Pub. No. 51, 1952), i ABF, supra note 8, at 397

33. 1d.5-(9) (g).

34, Id. at 400.
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report noted a similar vagueness and begging of the question m many
state statutes:

The statutes take one of two approaches: (1) to define mental
illness solely in terms of the arributes of an ill person; or (2) to
define mental illness not only 1 terms of such illness but also m
terms of the therapeutic consequences for which his condition s
an appropriate predicate. 36

The difficulty 1s caused by the nature and breadth of mental illness.
Many mental disorders, including those of the aged, are wholly func-
uonal n nature and mvolve no orgamc pathology *¢ The concept 1s
extremely broad, ranging “from the massive functional mhibiion char-
acterstic of one form of catatonic schizophrema to those seemingly
slight aberrancies associated with an emotionally unstable personality,
but which are so close to conduct in which we all engage as to define
the entire continuum mvolved.” 37

The same range of coverage 1s found mn attempts to describe mental
illness caused by old age. The biological characteristics of senescence®
are accompanuied by a progressive loss of mental resources.®® Energy
decreases, responsiveness declines, mtiative and creative imagimation
wane, egocentricity increases, and a certain warping of personality oc-
curs. Physical and mental limitations arouse feelings of helplessness,

35. R. Rock, .HospiTaLIzATION AND DISCHARGE OF THE MENTALLY ILL 69-70 (1968).

36, Weihofen, supramote 31, at 4.

37. AMERICAN PsycHIATRIC AssocIATION, DiaeNosTIC AND STaTiSTICAL MANUAL OF
MenTtaL Disoroers (2d ed. 1968), as quoted :n Livermore, Malmquist & Meehl, On
the Justifications for Civil Commmtnent, 117 U. Pa. L."Rev. 75, 80 (1968) [heremnafter
cied as Livermore]. One study of commitment proceedings found that agreement
among examunmg physicians as to the proper diagnosis 1n a given case was very poor.
Complete consensus was reached mn one case out of five, while total disagreement
marked almost three cases out of ten. The Language of Involuntary Mental Hospstaliza-
nion: A Study m Sound and Fury, 4 U. Micu. J. oF L. RerForMm 195 (1971).

38. Aging 15 defined as the sum total of changes that occur i an individual with
the passage -of. time from birth throughout the course of life, which are not attributable
to’ accident or disease. Senescence, a more specific term, refers to mborn and m-
evitable degenerauve changes that occur after maturity has been reached, which ulu-
mately culmmate in death. Workine witH Orper Propre, Vor. II, supra note 4, at 2.
See also Busse, Theories of Aging, in BeHAVIOR AND ApapraTioN IN LatE LiFe 12 (Busse
& Pfeiffer eds. 1969).

39. P. NOYES & L. Ko, MoperN Crinicar PsycHIATRY 244 (6th ed. 1962). See also
NATIONAL INSTITUTE oOF MENTAL Heavts, Mentar Disoroers oF THE AGING, PUBLIC
Heavta Service Pus. No. 933 (1968); Dovenmuehle, Germtric Psychiatry, 27 Law &
Coxtemp. Pros. 133 (1962).
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loss of friends and relatives and perhaps rejection by children generate
loneliness, and these i turn lead to anxiety, hostility, and a tendency
toward 1solation. These mental changes may range from the usual mild
senescence of old age to the extreme mmpoverishment of senile de-
mentia. The transition 1s ordinarily gradual, and the dividing line may
be a matter of opmuon.

Persons whose mental disorders become sigmficant m old age may
be considered m two groups: “(1) those who have disorders of affect
or content i the absence of bran damage; and (2) those who have
disorders 1n the presence of bram damage as reflected by bran syn-
drome.” % A third group, persons who have grown old m hospitals
or who have long-term chromc mental disorders that began before
chronological old age, will not be discussed.

The first group consists of those with endogenous psychoses and
the disorders of content (thmking) that are revealed, or appear to
develop, 1 later life.#* Therr mental disorders may have begun m
youth, but they have escaped long-term hospitalization owing to better
general health, economic resources, family protection, and special skills,
or because the symptoms failed to stimulate communuty action.’

The largest group of aged with mental disorders who are mstitu-
tionalized 1s the “orgamic” group. This group 1s composed of (1) per-
sons with relatively uncomplicated bram syndrome and (2) persons
with disorders in which the bramn damage 1s accompanied by disorders
of affect or content.** Organic bramn syndrome is defined as the “basic
mental condition charactenstically resulting from diffuse -1mpairment
of bran uissue function from whatever cause.”** A temporary syn-
drome s called acute, and the underlymg bran damage 1s assumed
to be reversible.®® The syndrome 1s termed chronic when 1t 15 perma-
nent, and the underlymng bramn damage 1s considered irreversible. Both
conditions may coexist m an aged person, and both may produce dis-
orders characterized by mmpawrment of orientation, memory, and n-

40. Grour FOR THE ADVANCEMENT OF Psycuiatry, Reeporr No. 59, supra note 4, at
545.

41. Id. at 546.
42. Id. at 547..
48. 1d. at 549.

44. Wang, Organsc Bramn Syndromies, in BEHAVIOR AND -ADAPTATION.IN Late Lire 263
(Busse & Pfeiffer eds. 1969).

45, Id. at 267
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tellectual functions.*® Judgment and ability of emotion are also usually
affected.

Good diagnostic procedure avoids the use of the patient’s age as a
determining criterion of predommant pathology 47 Senile bramn de-
terioration should not be considered a normal concomitant of the
passage of time,*® nor should the organic factor be overemphasized to
the neglect of environmental factors and the patient’s underlymg per-
sonality * Geratric psychiatry 1s now starting to place more emphasis
on seeking mixed causes of mental illness 1 older persons, taking nto
consideration possible mnteractions among physical, mental, and social
illnesses.

The standard procedure for diagnosing the behavioral manifestations
of the cerebral status 1s the clinical neuro-psychiatric examimation.®® In
cases of relanvely severe bram damage, the primary characteristics of
organic bramn syndrome are easily recognized, but i patients with only

46. GRrRoOUP FOR THE ADVANCEMENT OF PsycHIATRY, ReEporT No. 59, supra note 4, at 550.

47. Id. at 551. The followmng criteria have been developed to assist i the diagnosis
and classification of bramn syndrome:

1. Disorientation for ume, place or person.

2. Evidence of impaired immediate recall.

3. Deficits [sic] of recent and remote memozy

4. Weakening of mtellectual functions as imdicated by difficulty and
errors m domng sumple calculations or m recalling simple items of general
mnformation.

5. Defects of grasp and orientation. These defects may be discernible as
difficulty in retaimng, and reacting to, questions or commands. They
may also be identified through faulty reactuion to the sitwauon of the
mterpersonal transaction, revealing that it is not understood. This can
be briefly called situational disorientanon.

6. A reliable history, from the patient or other sources, of episodes, mter-
mittent or persistent, of occurrences of the above.

The first four factors should all be present for a diagnosis of chromc bram syndrome,
,although some may be less obvious or severe than others. The presence of only one
or several of the signs 15 good reason to suspect developing bram syndrome. The
diagnosis may be supported by other clues, such as emouonal liability, focal neurological
signs, slovenliness or poor habits, poor judgment not related clearly to emotional
disturbance, and apathy

Acute brain syndrome 1s usually related to a febrile, debilitaung, or exhausung illness.
In the elderly it may be a side-effect of somauc illness, or 1t may be a symptom of
mnfecuous disease and malnutriton that lingers long after the orgmal condinon 1s
controlled. In most elderly persons, its existence may be taken as presumptive evidence
of the simultaneous presence of chrome bramn syndrome. Id. at 553-54; "Workine wiTH
Orper Prorre, Vor. II, supra note 4, at 6. !

48. Worging wiTH OLDER PeopLE, VoL. II, supranote 4, at:6.

49. Wang, supra note 44, at 267

50. Id. at 270.
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mild to moderate bramn impairment, the reliability and effectiveness of
thss: climical approach become more uncertamn. These patents usually
present no clear-cut neurological signs, and therr cogmtive function,
though impaired, may still remam within the normal range of variations
one mught expect i healthy old people. The pressure on the clinical
exammer to make interpretations and judgments may lead him to bias
the results of the exammation by lus traming, experience, and personal
interests.’t

The factor of subjective mput m the climical diagnosis has important
consequences 1n the context of civil commitment proceedings. The
climcal diagnosis purports to establish, from a medical pomt of view,
that: the subject 1s mentally ill. The court 1s then expected to make a
further determination that thus illness meets the statutory requirements
for a legal state of mental illness. The statutory norm reflects societal
judgments concerming the types of conduct, actual or potential, which
are socially mtolerable. In reality, however, the climical exammer neces-
sarily mmports mto the diagnosis hus own judgments about socially mn-
tolerable conduct,’”? and to this extent he pre-empts the court’s func-
tion. If the court then uncritically ratifies the medical judgment and
adopts 1t as the legal determination of mental illness without exercising
mndependent judgment, the decision-making process ceases to function
on two levels. The psychiatrist’s judgment becomes the controlling
determination on the legal 1ssue of mental illness.®

Even where the court does exercise 1ts independent judgment, the
statutory criteria 1t must apply are often mnadequate. The court must
decide that, as a result of mental illness, the patient 1s dangerous to
others or himself or needs care and treatment.

The “dangerousness” criteria call for a determmation of what acts

51. Id.

52, Leifer, The Competence of the Psychiatrist to Assist m the Determunation of
Incompetency: A Skeptical Inquiry n to the Courtroom Functions of Psychutrists, 14
Syracuse L. Rev. 564, 570 (1963); Livermore, supra note 37, at 80.

53. Kaplan, Civil Commutinent “As You Like It,” 49 BUL. Rev. 14 (1969); Leifer,
supra note 52, at 573; Ross, supra note 29, at 961-63; Swartz, “Mental Disease” The
Groundwork for Legal Analysss and Legislative Action, 111 U. Pa. L, Rev. 389
(1963); Szasz, Civil Libertses and the Mentally Ill, 9 Crev.-Mar. L. Rev, 399 (1960).
More specific applications to. the aged .are_found .1n Brenner, Denal of Due Process
and Civil Rights under Sections 73 and 73a of the Mental Hygiene Low to Aged
Seniles witbout Major Mental Impasrment, 34. N.Y. St. B.J. 19 (1962); DeCan, Com-
siutment Procedures and the Non-mentally Ill, 33 N.Y. St. B.J. 151 (1961); -Note,
Conmutment of the Mentally 1ll: Due Process for the. Aged, 7 Cath. Law. 243 (1961).
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are dangerous and how likely it 1s that these acts will occur.®* The
yudgment that an act 1s dangerous 1s not as self-evident as might appear.
It certainly mncludes an act which creates a serious risk of physical or
psychical harm to another. But arguably the criterion mught also -
clude any act which adversely affects the social interests of another,
parucularly if the criminal law has labelled such an act a crime. Thus,
one court recently held that the probability that the accused would
issue checks drawn on msufficient funds was enough to fall within the
statutory test of “dangerous to others.” % The test might be broadened
stll further to encompass an act which merely offends or disquets
others.

The prediction about the probability of an act’s occurence also lacks
precision. There are no actuarial data available to indicate the relauve
likelihood that certain classes of mentally ill persons will commit dan-
gerous acts. Even if such information were available, 1t 1s arguable
that “it 1s mmprobable that 1t would indicate [that] the likelihood of
crime within a group of mdividuals with any partcular psychosis
would be any greater than that to be expected m a normal community
cross-section.” % Even the criminal, who has, by defimtion, commutted
a prior allegedly crimmal act, cannot be confined on the basis of pre-
dictions about his future conduct.

If a sociologist predicted that a person was eighty percent likely
to commut a felonous act, no law would permit his confinement.
On the other hand, if a psychologist testified that a person was
mentally ill and eight percent likely to commut a dangerous act,
the patient would be commutted.>?

In effect, commutment under the dangerousness criteria is a system of
prevenuve detention.’

Various remedies have been proposed. One approach s to define
precisely by statute the type of harm feared, the degree of risk that
1t will occur, and the type of evidence necessary to support these con-

54. Livermore, supra note 37, at 81-82, 84.

55. Id. at 84.

56. Id. at 83. It has been suggested that systematzed research into the factors which
lead to anti-soctal conduct would equip a court to predict more accurately future
dangerousness. Tao, Some Problems Relating to Compulsory Hospstalization of the
Mentally Ill, 44 J. Ursax L. 459, 477 (1967).

57. Note, Civil Conmmutmnent of the Mentally Ill: Theorses and Procedures, 79 Harv.
L. Rev. 1288, 1290 (1966).

58. Dershowitz, supra note 14, at 47
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clusions.”® Evidentiary standards for proving dangerousness also could
be. raised, replacing the traditional preponderance of the evidence test
with a requirement that the finder of fact be persuaded by clear and
convincing evidence.®

Dershowitz believes that the problem will contnue as long as the
law contmues to ask the dispositive questions m medical rather than
i Jegally functional terms.”* He offers the followmg examples of the
questions courts should ask i place of the traditional critera:

What sorts of anticipated harm warrant mvoluntary commut-
ment? How likely must it be that the harm will occur? Must
there be.a significant component of harm to others, or may 1t be
to self alone? If harm to self is sufficient, must the person also be
capable, because he lacks msight, of weighmg the risks to him-
self agamnst the costs of confinement?

How long a period of mvoluntary confinement 1s justfied to
prevent what sorts of harms? Must the likelihood. of the harm
increase as the severity decreases? Or as the component of harm
to others increases? %2

The proposed recodification of the New York Mental Hygiene Law
supplies a good model for revised legislation. The criterion of danger-
ousness 15 replaced by a test that the patient has a mental illness for
which immediate n-patient care and treatment m 2 hospital 1s ap-
propriate and which 1s “likely to result m serious harm to himself
or others.” ® Such “likelihood of serious harm” means either

(1) substantial risk of physical harm to himself as manifested by
threats of or attempts at suicide or serious bodily harm or other
conduct demonstrating that he 1s dangerous to humself or (2) a
substantial risk of physical harm to other persons as manifested by
homucidal or other violent behavior by which others are placed in
reasonable fear of serious physical harm.®

59. Kaplan, supra note 53, at 34.

60. Note, supra note 57, at 1291.

61. Dershowitz, The Psychiatrsst’s Power m Civil Conmutment: A Knife That Cuts
Both Ways, 2 Psyca. Topay 13, 44 (Feb. 1969).

62. Id.

63. Proposed recodificanon of the N.Y. Mentar Hyciene Law Arr. 31.37 (S.5641,
A.6943).

64. 1d.
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The criterion of need for care or treatment s the typical statutory
basis of hospitalizing the elderly. The motive 1s 1dealistic: society acts
for the ndividual’s own benefit, and it decides for him as it assumes
he would decide for humself if he were of sound mind.®* The essential
finding of a court, as the Public Health Draft Act describes 1t, 15 “that
a person 1s mentally ill, needs treatment mn a mental hospital and, be-
cause of his illness, lacks sufficient msight or capacity to make re-
sponsible decisions with respect to his need for hospitalization.” ¢ The
Commentary to the Act adds:

It should be emphasized that 1t 1s not a question of the individual
agreemng or disagreemng with medical judgment as to the nature of
hus illness or the need for hospital care, but rather of whether he

1s capable of making a responsible, not necessarily a wise decision.
87

It 15 not clear what factors should be weighed 1n evaluating “capacity”
to make a responsible decision, nor exactly what consututes a re-
sponsible decision. In Kafkaesque fashion, an unwise decision m itself
may constitute some evidence of a lack of capacity to make a respon-
sible decision.

The proposed New York recodification represents little advance m
solving these problems. It defines “need of mvoluntary care and treat-
ment” as meanng that a “person has a mental illness for which care and
treatment as a patient in a hospital 1s essential to such person’s welfare
and whose judgment 1s so impaired that he 1s unable to understand the
need for such care and treatment.” ¢8

The Procedure

Several types of commitment procedures evolved out of the reform
movement of the late nineteenth century These may be classified as
(1) voluntary, where the prospective patient himself mitiates or actively
participates m his admussion; (2) non-protested, when, without mitia-
tive or resistance, the patient acquiesces m hospitalization; and (3)

65. Comment, Compulsory Commutment: The Rights of the Incarcerated Mentally
111, 1969 Duke L.J. 677, 685 (1969); Note, supra note 57, at 1295; Note, Civil Restrasnt,
Mental lness, and the Right to Treatment, 77 YaLe L.]J. 87 (1967).

66. ABF, supra note 8, at 20.

67. Id.

68. Proposed recodification of the N.Y. Mentar HycieENe Law Art, 31.01 (S.5641,
A6943). -
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involuntary, when the patient 1s commutted for an imndefinite period
through judicial proceedings or on the basis of medical certification
agamst his will.® This article will concentrate on mvoluntary judicial
proceedings, with some reference to commutment by medical certifi-
cation. -

From the beginning, court hospitalization proceedings reflected a
basic ambiguity about their precise nature. On the one hand the crimi-
nal trial was taken as the model, and thus requirements of notice, hear-
g, counsel, and a jury were written mto many statutes.” Yet at the
same time, the reformers recogmzed that the prospective patient was
not actually guilty of wrongful conduct and that commitment was
mtended for treatment purposes and was m the patient’s own best -
terests, and therefore a civil label was attached to the proceedings.

The 1961 survey of state legslation well illustrates this ambiguuty.
Thirty-seven jurisdictions had adopted judicial hospitalization pro-
cedures.” Half of these jurisdictions permutted any person to file an
application to have another person commutted, but m the remammg
states the night to apply was limited to spouses, relatives, friends, guard-
1ns, public officials, physicians, or superintendents of hospitals.” This
pattern of authorization works well enough if all of these persons are
empowered m a specific state or if the patient 1s living with his family
m a state with more limited authorizations. But where the elderly live
alone, as they frequently do, no one i the commumty has the responst-
bility or authority to imtervene.” Social workers are reluctant to
mitiate hospitalization proceedings out of fear of the legal consequences
of wrongful commitment, and social agencies often are ignorant of or
musunderstand the alternatives to commitment.™ In many communi-
ties, the lack of a practical means to obtamn a medical diagnosss of
mental illness further complicates the problem. The easy solution to all
of these problems 1s to substitute crimnal arrest by the police for hos-
prtalization proceedings by the courts.

69. ABF, supra note 8, at 23; Rock, supra note 35, at 33.

70. ABF, supra note 8, at 23. For a descripuon of the worst features of the
“crimmal” approach to commutment proceedings, compare Note, Analysss of Legal and
Medical Considerations in Commitment of the Mentally Ill, 56 Yare L.J. 1178, 1181
(1947), with Grour FOR ADVANCEMENT OF Psycuiatry, Reporr, CommarMeNT Pro-
cepures 2 (No. 4, April 1948) [heremafter cited as CoMMITMENT PROCEDURES], as
quoted n ABF, supra note 8, at 30.

71. ABF, supra note 8, at 23.

72. 1d.

73. Rocx, supra note 35, at 253-55.

74. 1d. a6 86.
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Once the proceedings begin, many procedural safeguards for the
prospective patient are Jacking. Only half of the states require that
notice of the forthcoming proceedings be sent to the patient himself.™
Some states permit waiwver of the requirement and others allow substi-
tuted notice to certam classes of persons likely to be associated with
the patient. But even the required notice may turn out to be a hollow
formality, since it may come only 24 hours before the proceedings are
scheduled to begin.”® Most states require an actual hearing, but few
demand that waiver of his right be express.”™ Only 10 jurisdictions
demand the presence of the patient at the hearing, while some leave
the matter to the court’s discretion and others provide for it only if
requested by the pauent.

The atmosphere of ambiguity persists through the proceedings them-
selves. Most jurisdictions permut counsel or a guardian ad litem to
represent the patient, but only some of them require his presence, and
a few more require counsel only on the patient’s request.” Several
studies have concluded, however, that such representation is often a
sterile formality which provides little-or no protection for the patient.™
One cause of the trouble 1s the inadequate compensation allotted to
private attorneys. The impact, if any, of the legal services program
m this area has not yet been assessed. Another reason lies in the con-
fusion surrounding the attorney’s role m commtment proceedings,
which lack the adversarial nature with which he s familiar.® The
attorney may also be ignorant of the techmcal complexity of mental
hygiene laws, psychiatry, psychiatric terms, and intra-disciplinary dis-

75. ABF, supra note 8, ar 26. Psychiatrists have objected to nouce and hearing
on the grounds that they might produce a traumatic effect on the patient. This opinion
assumes the existence of the very mental illness which the hearing purports to estab-
lish, and 1t ignores the trauma of the patient who suddenly finds himself confined to
a mental hospital. Kitaie, Compulsory Mental Treatmnent and the Requsrements of
Due Process, 21 Ouio St. L.J. 28, 48 (1960).

76. Ross, supra note 29, at 968-69.

77. ABF, supra note 8, at 27

78. Id. at 29. A more recent survey of state legislauion found that 22 jurisdictions
made the appomtment of counsel mandatory if requested by the patient, while 42
junisdictions had some provision for appearance of counsel or a guardian ad litem.
Cohen, The Function of the Attorney and the Commutment of the Mentally 1ll, 44
Texas L. Rev. 424, 460-66 (1966). .

79. Cohen, supra note 78, at 427, 448; Johnson, Due Process m Involuntary Civil
Commutment and Incompetency Adjudication Proceedings: Where Does Colorado
Stand?, 46 DENVER L.J. 516, 566 (1969).

80. Johnson, supra note 79, at 528.
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putes.®> The end result 1s that the attorney m a commitment proceed-
g often assumes little more than a ceremonsal role, and the medical
diagnosis takes the domunant place.®

No state requires a jury trial, and only 10 authorize it if requested
by the patient or his representative, while three others leave 1t to the
court’s discretion.®® But those that authorize 1t fail to require that the
patient be notified of this right, and 1t 15 therefore seldom exercised.
Courts are divided on the applicability of the fifth amendment privilege
agamnst self-incrimmation to the use i these proceedings of the patuent’s
statements to a psychiatrist.®* Only one state appears to give the patient
the right to bring relatives, friends, or advisors to the psychiatric
evaluation.

Apart from abandomng mvoluntary commutment altogether,®® the
basic solution to the shortcommgs of the judicial commutment process
1s to drop the cwil label and treat the proceedings as essentially crimi-
nal, m recognition of the reality that they deprive the patient of his
personal liberty agamnst hus will. All of the fundamental rights that de-
fendants posses in the crimmal trial would then be made applicable to
these proceedings.

In several recent cases the Supreme Court has abandoned the tra-
ditional distinction between crimmnal and cwil proceedings.®” The-de-
cision of In re Gault held that juvenile court proceedings must contain
the fundamental elements of due process despite a proclaimed bene-
ficial purpose. The determming factor lay n the obvious pumtive
effect of these proceedings.

The hospitalized mental patent suffers just as real a deprivation of
liberty as the juvenile, and the logic of this situation has prompted
lower courts to extend the Gault rationale to commitment proceedings.
In ‘Heryford v. Parker® the court held that due process requirements,
partcularly the right to counsel, should be observed in proceedings to
authorize the mvoluntary confinement of the mentally deficient for

81. Enns, Mental lllness, 1969-70 Annual Survey of Amersican Law, 45 N.Y.UL. Rev.
29 (1970).

82. Cohen, supra note 78, at 446.

83. ABF, supra note 8, at 28.

84. Ennis, supra note 81, at 33.

85. Id. at 40.

86. Ennis, Civil Liberties and Mental Illness, 7 Cram. L. Buiw, 101, 102 (1971).

87. In re Gault, 387 US. 1 (1967); Specht v. Patterson, 386 U.S. 605 (1967);
Baxstrom v. Herold, 383 U.S. 107 (1966).

88. 396 F.2d 393 (10th Cir. 1968).
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treatment and trammng. In Holm v. State® the failure to allow rights
of cross-examination and confrontation of witnesses m commutment
proceedings under a statute modeled on the Draft Act® was held
unconstitutional. The rights to notice, hearing, and counsel were con-
.sidered essential n proceedings for mndefinite commitment of sexually
dangerous persons according to the court i Cowmmonweslth v.
Gomes®* Finally, m the most sweeping decision to date, a three judge
federal court held unconstitutional a Pennsylvania statute which per-
mutted mndefinite commitment without notice or hearmg *2 In ordermng
discharge of the patients or meaningful commitment proceedings with-
in 60 days, the court noted that such proceedings should mclude a
full hearing, counsel, mdependent psychiatric assistance in preparation
for the proceedings at public expense, evidence of mental illness that
was clear, unequivocal, and convincing, and a transcript and record
of the proceedings. Commutment resulting from these proceedings
could last no longer than six months without a new process.

Proposed Reforins
Specific reforms i commtment proceedings should mclude:

1. Authorization of health and social services officials to mitiate
commitment proceedings.

2. Elimmation of the use of police arrest as a way of taking into
custody persons who appear to be mentally ill. Instead, peace officers
might simply be empowered to bring such persons to approved hos-
pitals for examination.

3. Personal notice to the patient, reasonably well in advance of the
hearmg, advising him of his constitutional and statutory rights. Pos-
sible traumatic effects of such notice mught be reduced if relatives,
friends, or a physician give 1t mn a congemal atmosphere.®

4. Mandatory presence of the patient at the hearing, or i the alterna-
tve, -to leave the question of his presence to the judge, with stipulations
that the judge or a court-appomted psychiatrist mterview the person
privately before the hearing to see if he wants to attend. Also, the

89. 404 P.2d 740 (Wyo. 1965).

90. Note 32 supra.

91. 355 Mass. 479, 245 N.E. 2d 429 (1969).

92. Dixon v. Att’y Gen. of Pennsylvania, 325 E. Supp.-966-(M.D. Pa. 1971).
93. See note 75 supra.
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hearmg should take place m a hospital or private place to mmimze its
potential harmful effect on the patient.®

5. Mandatory representation by counsel. Wawer of counsel should
not be permutted, or as an alternative, the court mught be empowered
to appemt an attorney as its amicus for the purpose of bringmg to the
judge’s attention all information about the patient’s rights and con-
diton that mught not otherwise appear.®® The method of providing
free counsel used mn crummal matters should be expanded to include
commtment proceedings.%

6. Jury trial at the request of the patient.”” This requirement should
be correlated with the rephrasing of the criteria for commtment 1n
non-medical behavioral terms.?® Both steps would meet the psychia-
trists’ objections that shameful associations mduced by appearance be-
fore a jury will harm the patient, prompt hus relatives to postpone his
commitment and treatment, and add to the emotional stress of his even-
tual return to the commumity,®® and that juries lack the ability to de-
termme the highly technical question of mental illness. 1

7 Presence of an attorney, relative, or friend at the psychiatric mter-
view, or at least a tape recording or transcript of the mterview avail-
able to the patient.?

8. For indigent persons, ndependent psychiatric assistance should be
available at public expense, subject to the privilege of confidentiality

9 The evidentiary standard should be raised to require that danger-
ousness or need of care and treatment be established beyond a reason-

94. But see Note, supra note 57, at 1292,

95, 1d.

96. It has also been suggested that the duties of counsel be defined by statute. ABF,
supra note 8, at 29; Cohen, supra note 78, at'458-59; Johnson, supra note 79, at 566.
But thus approach mught prove mnadequate without an available group of lawyers
with experuse m this area. Enmss, supra note 81, at 29.

97. Tral judges consider the jury trial unmmportant in most cases, although some

a jury 1s of value when the patient 1s senile. ASSOCIATION OF THE BAR OF THE
Ciry oF NEw York, MeNTAL ILLNESs AND DUE Process 191 (1962).

98. See text accompanying notes 56-65 supra.

99. Weihofen, Hospitalizing the Mentally Ill, 50 Micu. L. Rev. 837, 848-49 (1952).

100. CommrtMeNT PROCEDURES, supra note 70, at 2. Some states have attempted to
supply medical expertise by requiring that a doctor or a psychiatrist be a member of
all-commutment juries, but the reality of such a practice 1s that the physician, especally
one actively engaged m commutment proceedings, tends to support the recommendations
of the county psychiatrist and because of his expertise has a great mnfluence on the
rest of the jury Kutner, The Illusion of Due Process in Commmitinent Proceedmg:,
57 Nw. UL. Rev. 383, 391 (1962).

101. Eanss, supra note 81, at 37
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able doubt or by clear and convincing evidence, rather than by the
preponderance of the evidence.!2

In an attempt to compromuse between the legal and medical con-
siderations mvolved m commutment proceedings, several states now
authorize short-term hospitalization by medical certificate alone.!®® De-
tailed exammation of these procedures'® 1s beyond the scope of this
essay, but they contamn i varymg degrees a common problem: to
what extent confinement for any period 1s tolerable without consent
or a judicial hearing. It 1s submutted that confinement of this type
should be allowed only n emergency circumstances where the patient
1s dangerous according to a narrow defimtion of the term and the de-
tention 1s for a period no longer than 1s needed to arrange for a full
hearmng. Where the criterion 1s need for care and treatment, a full
hearing should be held prior to confinement.

The Process of Treatment

‘What happens to the elderly person upon admission to a mental
hospital? One strong possibility 1s that he will die withm the first year.
Older persons who enter state hospitals have an excessive death rate,
that 15, a much larger proportion of them die than would be expected
i comparison with age-sex specific death rates.’® This phenomenon
may be due to the fact that they are already dymg when they are
commutted and that the prodromal signs of death are mustaken for
psychosis. Physical disability may have been a factor m their admus-

102. Ennis, supra note 86, at 110.

103. E.g., D.C. Cope ANN. § 21-501 et seq. (1967); Irx. Rev. Stat. ch. 91%, § 5-1
et seq. (1965); N.Y. Mentar Hycene Law § 71 er seq. (1966). See also Tao, Civil
Conmutment of the Mentally Il n the District of Columbia, 13 How L.J. 303
(1967); Note, The New York Mental Health Information Service: A New Approach
to Hospntalization of the Mentally Ill, 67 Corum. L. Rev. 672 (1967); Comment, The
New Mental Health Codes: Safeguards m Compulsory Commutment and Release, 61
Nw U.L. Rev. 977 (1967).

104. For a discusston of medical admussion procedures, see ABF, supra note 8,
at 32, 34-35.

105. Markson, The Geriatric House of Death: Hiding the Dymg Elder m a Mental
Hospstal, 1 Acine & HumaN DevELoPMENT 37 (1970). The same study shows that
one-fourth of the elderly admussions died within one month after entrance. Id. at 48.
Mortality rates as high as sixty percent have been reported for the first year after
admission. One study of 100 consecutive admussions to a state hospital reported that
one-third of the aged patients, of whom a majority had bramn syndrome, died m the
first year. Berezen & Stotsky, The Genatric Patient, m Tue Pracrice oF CoMMUNITY
MenTtaLr Hearta 220 (Grunebaum ed. 1970).
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ston, particularly when 1t occurred from another mstitution such as a
general hospital. The general hospital sometimes transfers to the state
mental hospital elderly patients who fail to respond to treatment or
take too long to die.!® Older rather than younger persons are selected
for transfer because of the extreme pressure for beds and because they
are considered helpless by family and physicians.

The very fact of msttutionalization may also shorten the life-span
of an elderly person. One study has concluded that first year mortality
rates m a home for the aged were related to the impact of mstitution-
alization on the aged.!” Several other studies mndicate that the chances
of survival of older persons having severe bramn dysfunction following
relocation to an mstitution are considerably less than those of a person
who shows no or only mmimal signs of such impairment, regardless of
how emotionally or socially disturbed or maladjusted such a person
may be.108

The mental hospital also has a tremendous psychological impact on
those who enter its doors.’®® The loss of familiar objects, well-learned
patterns of daily living, and environmental clues produces a feeling of
defeat and uselessness. Those who had the fewest opportunities mn
youth are usually affected worst by the experience. In reaction, the
newly mstitutionalized person may adopt bizarre defensive behavior
which only 1solates um further.

Fatalism 1s 1 the air. The hospital program begins to structure the
patient’s remaming life as an extended act of dymng rather than one of
active physical or psychiatric treatment.!® Once the routmne post-
admussion examuation 1s performed, most geratric patients are then
given “failing status because of age and general debility ” This desig-
nation. 15 almost automatic and 1s not associated with the presence of
physical illness, ability to walk, or chronological age.

Besides the problems of overcrowding'** and understaffing,'® which
are expertenced in common with other patients of all age groups, the

106. Markson, supra note 105, at 43.

107. Leiberman, Relationsbip of Mortality Rates to Entrance to a Home for the
Aged, 16 Geratrics 515 (1961).

108. Blenkner, Environmental Change and the Aging Individual, 7 GEroNTOLOGIST 101
(1967).

109. Barray, Socsal Services for the Aged: A Reconsideration, m NEw TuoucHTs
oN Orp Ace 207-08 (Kastenbaum ed. 1964).

110. Markson, supra note 105, at 42.

111. Rocx, supra note 35, at 69-70.

112. 1d.
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elderly patent 1s condemned to his own special kind of neglect. The
American Bar Foundation noted:

In each mnsutution we studied, a number of wards were devoted to
the care of elderly patients suffering from a variety of physical ill-
nesses compounded by the debilitating effects of age itself. The
attention they received was limited to nursing care. Few were dis-
charged from the hospital since they were there because of their
family’s mability to care for them and the lack of suitable alterna-
uves to meet therr needs. For them the state hospital 1s the end
of the road.113

The practice of many mental hospitals to provide only custodial
care 15 open to challenge on both medical and legal grounds. From a
medical pomt of view, Goldfarb refuses to accept the conclusion that
treatment of the elderly s futile.!® Emotional factors m the elderly
person may have provoked him to exhibit disorgamized behavior, and
this 1n turn may lead to an overestimate of the amount of cerebral
damage and physical impairment. Many patients who are passed by as
confused and senile have been found m psychiatric exammation to be
depressed, anxious, or angry, and classifiable as psychoneurotic despite
some degree of chromic bram syndrome.® Many of their disorders
are transient and will respond quickly to combined physical, phar-
macologic, and psychological treatment. In all cases, even with seem-
mgly grossly bramn-damaged patients, psychotherapeutic attempts are
justified. He concludes:

An 1mportant aim of mental hospitals should be the treatment and
good management of aged persons, not merely their “custody” as
compared to active treatment of younger persons.!16

The Group for the Advancement of Psychiatry takes the same posi-
tion:

Irreversibility must never be casually (and stereotypically) as-
sumed. Many mental disorders affecting the aged are subject to
-amelioration. Acute bram”syndromes intervene m the course of

113, Id. at 70-71.

114. Goldfarb, The Psychotherapy of Older Patients, m AciNe Arounp THE WOoORLD:
Meprcar, anp Crinicar Aspecrs oF Aging 106-07 (Blumenthal ed. 1962).

115. Id. at 107

116. Id.
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_ chronic bran syndromes and are reversible. Depressive, paranoid,
and behavioral reactions may be components i the clinical course
of patients with organic bramn damage and can be controlled. De-
pression may be masked as an organic state and, if recognized, can
be treated.21?

Further support for these opmions lies in Lowenthal’s findings that 40
percent of acute bramn syndromes are potentially reversible by medical
management with supportive social services.!'®

The legal basis for a right to treatment begms with the decision 1
Rouse v. Cameron.® The Court of Appeals for the District of Co-
lumbia Circuit, speaking through Chief Judge Bazelon, held that per-
sons 1nvoluntarily commutted to a mental hospital had a statutory right
to treatment based on the 1964 Hospitalization of the Mentally Il Act
of the District. The Act provided that “a person hospitalized m a men-
tal hospital for a mental illness shall, during the hospitalization, be
entitled to medical and psychiatric care and treatment.” **° The Court
declined, however, to decide the constitutional issues raised by a failure
to provide such treatment, although it suggested that due process, equal
protection, and cruel and unusual punishment arguments would be
appropriate.'?!

A consututional basis for a night to treatment has appeared for the
first ame i Wyatt v. Stickney 12 Chuef Judge Johnson of the U.S.
District Court found that Alabama’s failure to afford adequate medical
treatment to the geriatric and mentally retarded patients it had ciwvilly
commutted for treatment violated “the very fundamentals of due proc-
ess.”?® The court held that exisung treatment practices at Bryce
Hospital at Tuscaloosa, the state’s leading mental mstitution, were
“scientifically and medically madequate” and “failed to conform to

117. GROUP FOR THE ADVANCEMENT OF Psvcuiatry, Rerort No. 79, Towarp o PusLic
Poricy oN Mentar Hearta Care oF THE ErberLy 664 (1970) [heremafter cited as Group
FOR THE ADVANCEMENT OF PSYCHIATRY, Rerort No. 79].

118. Workine witH OLper Peopre, Vou, II, supra note 4.

119, 373 F.2d 451 (D.C. Cir. 1966).

120. D.C. Cope ANN. § 21-562 (1967).

121. The New York courts also followed the statutory route m People ex rel.
Whitree v. LaBurt, 17 N.Y.2d 738, 270 N.Y.S.2d 206 (1966). The court advised the
patient to use the admumstrative procedures provided by the legislature to mnvestigate
care and treatment. These procedures included the authorization given to the Com-
mussioner of Mental Health to conduct such mvestugatons and the Mental Health
Information Service, which 1s empowered to conduct periodic review of all patients.

122, 325 F. Supp. 781 (D. Ala. 1971). .

123. Id. at 785.
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any known mmimum established for providing treatment for the men-
tally ill.”*** The failure to provide such treatment transformed the
mental msttution mto a pemtentiary !

The remedy chosen by the court was to give the state six months
to submit evidence that it had established fully appropriate mental
health treatment programs. Judge Johnson requested that the Justice
Department, the Department of Health, Education and Welfare, and
the Public Health Service enter the case to assist 1n drawing up new
procedures for treatment and custody, to aid the state 1 qualifymng for
Social Security benefits for the genatric patients, and to help plan the
relocation of the gematric patients to other facilities. If the State failed
to take these steps, the court said it would appomnt a “panel of experts
n the area of menta] health to determine what objective and subjective
standards will be required to furrush adequate treatment to the treatable
mentally ill.” 126

The court’s discussion of due process considerations is brief. If the
state commuts a person for treatment purposes, then it must validate the
deprivation of liberty by providing actual treatment. The court cited
the Rouse decision as support for its conclusion, but failed to advert
to the statutory basis m Rowuse. The court’s choice of a remedy s
ambitious, but its effectiveness remams to be seen. The moment of
truth for Alabama might come only if the court ordered the patients
released.

Critics of the right to treatment decisions question the competence
of the courts to define treatment,'?” to appraise 1ts adequacy, or to pro-
vide an appropriate remedy '?® They believe that the problems of
defimition and evaluation are best left to the medical profession, which
even m 1ts own rank is unable to agree on these matters. They also
argue that the legslature should supply the remedy, since the ssue

124. Id. at 784.

125. Id., citmg Ragsdall v. Overholser, 281 F.2d 943, 950 (1960).

126. Id. at 786.

127. Council of the American Psychiatric Association, Posstron Statement on the
Question of Adequacy of Treatment, 123 AM. J. PsycHiatry 1458 (1967).

128. Bazelon, Foreword (to Symposium on the Right to Treatment), 57 Geo. L.J. 676
(1969). See also Bassionni, The Right of the Mentally Il to Care and Treatment:
Medical Due Process, 15 DePaurL L. Rev. 29 (1966); Livermore, supra note 37, at 93
n.53; Note, Involuntary Civil Commstinent and the Right to Treatwnent n Pennsylvansa,
15 V. L. Rev. 95 (1970); Note, Nascent Right to Treatment, 53 Va. L. Rev. 1134
(1967); Comment, Civil Restrasnt, Mental lliness and the Right to Treatment, 77 Yare
L.J. 87 (1967).
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concerns a basic policy judgment mvolving overall priorities in the
allocation of social resources.

In response, one mught pomt out that courts are likely to be as
competent 1n reviewing right of treatment cases as they are in review-
mg the actions of admnistrative agencies having expertise m other
areas. The judge need only decide “whether the patient is receiving
carefully chosen therapy which respectable professional opinion re-
gards as within the range of appropriate alternatives, not whether the
patient 15 receiving the best of all possible treatment m the best of all
possible mental hospitals.” *** Such an inquiry would proceed at two
levels. The court would first examme objecuve factors, such as the
-degree to which the hospital possesses the staff and resources to pro-
vide treatment to all 1ts patients.®® It would then look at the treat-
ment of the individual patient, and 1 so domng, 1t might use as a gude
the Social Security Administration’s defimuon of “active treatment,”
which 1s employed for the purpose of rembursing hospatals for services
tendered to Medicare patients.®

The final objection goes to the very rationale for the hospitalization
process. When, through its laws, the state legislature bases 1ts depriva-
uons of liberty, at least partially, upon a promuse of treatment, 1t has
already committed the community’s resources to providing adequate
facilities. If the legislature then dishonors the promuse, mvoluntary and
indetermimate hospitalization amounts to no more than preventive de-
tention, and the mental hospital becomes a jail.

All of this assumes that the patient 1s treatable. What about the
elderly who can no longer be treated but only held m custody, after
all known courses of treatment have been exhausted?'®? The aged
person might be given the option of remainung as a voluntary patient.
The logic of the situation however, appears to demand that he be re-

129. Id. See also Baze'on, hmplementing the Right to Treatment, 36 U. Cur. L. Rev.
742 (1969).

130. This proposal appears to contradict M. Birnbaum’s reading of the Rouse
decision as calling for only subjective standards n evaluating the adequacy of treatmeat.
See Birnbaum, A Rationale for the Right, 57 Gro. L.J. 752, 753 (1969). Birnbaum 1s
the author of the concept of a “night to treatment.” Birnbaum, The Right to Treat-
ment, 46 AB.A.J. 499 (1960).

131. 20 CFR. § 405.1036-38 (1971). Even this approach 1s too objective for onme
writer who fears that the patient mught still not be treated under these standards
according to lus mndividual needs. Halpern, 4 Pracsicing Lawyer Views the Right to
Treatment, 57 Gro. L.J. 782, 790 (1969).

-132. See text accompanymng notes 116-126 supra. See also Katz, The Right to
Treatment—An Enchanting Legal Fiction?, 36 U. Cu1. L. Rev. 755, 766 (1969).
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leased if he so desires and allowed to choose his own lifestyle.’®® If ths
course of action 1s too drastic, then the only alternative open to the
state 1s revision of its commutment laws to permut hospitalization -for
custodial purposes alone, but with a provision that the case for such
detention be supported by the beyond a reasonable doubt standard of
proof required for crimimal mcarceration.®

Alternate Methods of Care

The latent wony i the storage of the elderly m state mental hos-
pitals 15 that large numbers of them do not really belong there. As
early as 1955 the Council of State Governments noted evidence that
a substantial number of new admussions to mental hospitals who were
65 years of age and over mught not require hospital service, but could
be better cared for i other kinds of facilities.’®® The American Bar
Foundation Report cited a study of the conditions in Texas, which
asserted that “seventy percent of all patients do not need to be m
a mental hospital. They could be treated at home, n clinics,
or other istitutions.” **¢ Another study showed that nearly one-thurd
of the elderly patients in one hospital and nearly one-half i another
were thought to be able to return to the commumnty **" In the majority
of cases, a group home, attendance at a day care center, or some super-
vision 1n the home seemed sufficient. In addition, a sigmificant percent-
age of the elderly m both hospitals were thought suitable for nursmng
home care because they had mummal psychiatric symptoms but thewr
physical condition required nursing care. Only the remaming one-
quarter of the patients i these hospitals was felt to be suitably placed
m the psychiatric hospital.

Other studies have shown that many of the elderly admitted to mental
hospitals probably do not differ appreciably from elderly people still

m the community or n nursing homes.*®® Their hospitalization 1s more

133. See T'werski, Treating the Untreatable—A Critique of the Proposed Pennsylvansa
Right to Treatment Law, 9 DuguesNe L. Rev. 220 (1970).

134. See Bazelon, supra note 129, at 748.

135. CounciL or State GovErRNMENTS, THE STaTES AnND THEIR Orper CitizENs, A
Rerort 70 THE GoVERNORS CONFERENCE 38 (1955). See also Kolb, Mental Hospstaliza-
tion of the Aged: Is It Bemg Overdone?, 112 Am. J. PsycHIATRY 627 (1956).

136. ABF, supra note 8, at 19.

137. Markson, Kwoh, J. Cumming & E. Cummung, Alternatives to Hospstalization
for Psychiatrically 1ll Gerwtric Patrents, 127 Am. J. Psycuiatry 1055, 1060 (1971).

138. E. Markson & J. Hand, Referral for Death: Low Status of the Aged and Re-
ferral for Psychiatric Hospitalization 1 (1970) (unpublished) [heremafter cited as
Markson & Hand].
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often a reflection of certam socially unacceptable characterstics,?
rather than a greater degree of mental impairment than ther con-
temporaries elsewhere¥® Lack of education, low status occupation
before retirement, low socio-economic status, and birth m a foreign
country have been found to be the primary charactersstics of the
elderly m psychiatric hospitals. If social value 1s measured by pro-
ductive capacity, then the aged poor have a double low-status role in
society which thus helps to hasten their admission to a mental hospatal.

It has also been suggested that many of the hospitalized elderly may
simply have had strokes or toxic confusions mumicking psychotic symp-
toms.’! The most common complamt (40 percent) made by those
seeking admussion of the eldrly was that they were senile, that s, forget-
ful, confused, wandering, likely to leave the gas stove on, and so forth.
Another six percent were described as nervous but not senile or de-
mented, and mne percent were just aggressive. Thus, nearly 50 percent
of the elderly patients had been admutted on the grounds of senility or
nervousness, both of which are questionable bases for mpatient psychi-
atric care.

Practical solutions to the musplacement problem have taken two
forms. In New York the State Department of Mental Hygiene directed
m 1968 that only elderly patients i need of hospitalization to obtamn
psychiatric care and treatment be admutted to state mental hospitals.42
Persons whose problems were primarily physical, social, or economic
and who would more appropriately be treated by another facility would
not be accepted.® The Department pomted out that the former prac-
tice of easier admission was a burden on the hospitals to which they
were not equipped to respond, and it removed from the commumty
the necessity for developmg adequate services to solve such problems.

139. Bennett & Nahemow, Social Adjustinent n Residences for the Aged, 21 ]J.
Sociav Issues 44, 60 (1965).

140. Markson & Hand, supra note 138, at 5.

141. Id. at 4-5.

142. N.Y. State Department of Mental Hygiene, Division of Mental Health, Memo-
randum N, 68-27 (June 19, 1968).

143. N.Y. State Department of Mental Hygiene, Division of Mental Health, Guide-
lines for Admussion and Referral of Elderly Patients (April, 1969), advised that elderly
patients who had a serious physical disability with minor mental disorder, serious
physical disease with mental symptoms arismg as a direct result of the physical—acute
bram syndrome,”—or socio-economic need with no significant mental and physical
pathology be dented admussion to state mental hospitals, Those with irreversible mental
disorder with or without physical disability would be admitted on a case by case
basis in view of mdividual circumstances.
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The short term result of this policy was to reduce the geratric ad-
mussions to the mental hospitals from 330 per 100,000 to 142 per
100,000 m 1969 *** The long term result cannot be measured as yet.
Proposals were formulated by mterested social agencies calling for
community-based gematric centers, expansion of nursmng homes and
their services, broadenmng of the services of the state mental hospitals
to care for some of the elderly bemng demied admission, and the enact-
ment of conservatorship legislation. But these were proposals, not pro-
grams, and the reality 1s that the mental hospitals denied admussion
to many elderly as a move designed to cause a crisis n services, know-
ng that no adequate facilities then existed to care for many of those
turned away M

‘The American Psychiatric Association condemned this practice:

An arbitrary admimistrative decision to exclude elderly patients
from admussion to state hospitals [should be based on hard data].
Certainly some elderly patients will become chromc residents, but
who can determune the outcome of treatment before it 1s insu-
tuted? Who should treat persons who do 70t have remedial con-
ditions? When the aim of treatment 1s to obtamn an optimum level
of functioming, then one considers a wide spectrum of services,
with some resources m the “community,” and others i mstitutions
such as our state mental hospitals. At present, 1t 1s quite clear that
many elderly persons need mnstitutional care for physical and men-
tal impairment. Philosophically, one may conclude that nursing
homes belong to the “community” and state hospitals do not, but
the difference 1s semantic, not a functional distinction. State de-
partments of mental health cannot discharge their overall responsi-
bility without provision of care for some elderly persons who have
chronic illness, both physical and mental.46

The Presidential Task Force, m its report issued m preparation for the
‘Whte House Conference on Aging in November, 1971, also expressed
concern about

144. Community Service Sociery oF NEw York, ProFiLE OF THE AceEp IN NEwW YORK
Crry 3 (1970).

145. CommUNITY SERVICE SociETY OF NEW YORK, THE ELDERLY AND THE STATE MENTAL
Hoserrar 1n New York StatE 5-10 (1969). For a defense of the hospital policy, see
Miller, The Changmg Role of the State Hospital, n NEw Yorx State OFFICE FOR THE
AcINe, Proceeoings, EicHTH ANNUAL GoOVERNOR'S CONFERENCE ON AGING 29 (1969).

146. AmericaN Psycamiatric AssociatioN, REPoRT oF THE TAsk Force on AcIiNe on
Crrricar Issues Facing tHE 1971 Wiite House CoNFERENCE ON AGING 5 (undated).
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indiscrimimnate regulation aganst the admission of older patients to
public psychiatric facilities and recent trends toward release of
elderly patients from State mnstitutions primarily because they are
old m the face of the absence of commumty services to support
these released patients 147

By contrast, Pennsylvama has shown in an expermmental program
that many long-term patients 65 years of age and older have “restora-
tive potential” when moved out of the state mental hospital mto a
geriatric center, designed and operated exclusively for them.!® Seventy
percent of the first 700 patients m the program responded favorably to
therapy and had mmproved sufficiently to return to commumity housing
or to simplified care settings.

Other states have attempted to solve the problem by transferrng
elderly patients from state mental hospitals to extended care facilities
m order to attract larger federal payments under Medicare.*® Several
studies have noted, however, that, even with careful preparation of
the patient before lus transfer, mortality mcreased m the relocated
population. Moreover, often the placement 15 i a nursing home that
provides no psychiatric care. To counteract this trend, the Group for
the Advancement of Psychiatry recommended:

‘We must speak of alternatives not only between an adequate and
comprehensive mental hospital and other community facilities, but
also among various kinds of treatment aged patients need to
recerve within the hospital. All too often, there exists a sole
“program” for the genatrics ward or for all the patients aged 65
and over 1n state hospitals.5

The judicial response to the problem begms with the decision m
Lake v. Cameron®™ The Court of Appeals for the District of Co-

147. PresmenT's Task Force oN THE AGING, Towarp A BriGHTER FUTURE FOR THE
Eiperuy 34 (1970).

148. Communiry Service Sociery oF NEw Yorx, Acep Lone-Term Hoserrar Pa-
TIENTS SHow “REsTORATIVE PotEnTiar” 1 (undated), reprsmted from 5 FroNTIERS IN
Hoserrar Psycmiatry (No. 17, Oct. 15, 1968).

149, GrouP FOR THE ADVANCEMENT OF PsycHiaTrRY, Report No. 79, supra note 117,
at 662. For a survey of the use of alternate faciliues in some European countries,
see Kleemeter, The Mental Health of the Agmg, n Acine v WesterN Socierres 203,
205-06 (Burgess ed. 1960).

150. Id. at 665.

151. 364 F.2d 657 (D.C. Cir. 1966). See NatioNaL CounciL oN AcING, THE Law
AND THE ImpaRep Orper Person: ProrecrioN or Punisement (Hall ed. 1966).
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lumbia Circuit remanded a habeas corpus proceeding to the District
Court for mquiry mto alternative courses of treatment mn place of
confinement at St. Elizabeth’s Hospital. The pettioner had been con-
fined there after having been found wandermng about, and had been
diagnosed as suffering from chronic bramn syndrome associated with
aging and loss of memory She also had wandered from the hospaital
on one occasion. She was not considered dangerous to others nor would
she mtentionally harm herself, but apparently her condition left her
open to accidental mjury or abuse from others. The Hospitalization
of the Mentally Ill Act provided that if a court or jury found that a

person 1s mentally ill and, because of that illness, 1s likely to mjure
himself or other persons if allowed to remam at liberty, the court
may order his hospitalization for an indeterminate period, or order
any other alternative course of treatment which the court believes
will be n the best interests of the person or the public.52

The court was careful to confine the basis for the remand to the statu-
tory provision authorizing alternative courses of treatment where
appropriate. It expressed no opmion on the consttutional issues, such
as “whether so complete a deprivation of appellant’s liberty basically
because of her poverty could be reconciled with due process of law
and the equal protection of the laws,” that would arise if the district
court on remand should find no available alternative to confinement at
St. Elizabeth’s.

The decision, while signuficant 1 1ts aspirations, is not likely to have
any far-reaching effects. Its narrow statutory basis means that 1t 1s of
precedent value only 1 junsdictions having similar statutes. The New
Mexico Supreme Court refused to follow it m the absence of similar
legislation.’® Even the District Court m the District of Columbia,
upon remand, found its hands tied.’®* After finding that the patient
needed constant supervision, the court could only conclude that what-
ever the need for alternative facilities, none were available and there-
fore the patient could not be released.

Recent amendments to the Social Security Act may provide the
beginnings of a legislative solution to the problem of lack of alternate
care facilines. They may also lay the foundation for a statutory right

152. D.C. Cope ANN. § 21-545(b) (1967).
153. State v. Sanchez, 80 N.M. 438, 457 P.2d 370 (1969).
154. Lake v. Cameron, 267 F Supp. 155 (D.D.C. 1967).
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to treatment generally enforceable throughout the country These
amendments authorize federal support for state plans for medical as-
sistance to persons 65 years of age and older who are patients m nsti-
tutions for mental diseases.'®™® The legislation requires written agree-
ments with the state agency admumstering the plan and with par-
ticipating nstitutions, which set forth their operational duties, mcluding
staffing and procedure.’®® These agreements must also include arrange-
ments for the development of alternate methods and plans of care
outside of mstitutions for patients who would otherwise require msti-
tutional care and for patients no longer needing care m a mental
mstitution.’ These arrangements are designed to form part of a com-
prehensive mental health program, mcluding commumty mental health
centers, nursing homes, and other alternatives to care m public mstitu-
tions for mental diseases, which the state 15 required to develop.'®®

The Department of Health, Education and Welfare regulations also
demand a periodic mventory of currently available alternate care ar-
rangements, an evaluation of the suitability and quality of care m such
facilities, dissemimation of mformation about these facilities to related
local departments, and annual progress mn developing new and existing
resources as needed by aged reciprents.’®® These alternate arrangements
mclude care 1n the patient’s or a relative’s home with necessary home
services, particularly homemaker services, foster family care, nursing
homes, and social care facilities.'®°

The state plan must also provide for an individual plan for each
patient 1n an nstitution for mental diseases.'®* Ths plan should include
assurances of imtial and periodic review of his medical, psychiatric, and
social needs, that he will be given appropriate medical treatment with-
in the mstitution, and of a periodic determunation of his need for con-
tmued treatment n the mstitution.’®? Qualifying mstitutions must pro-
vide medical care for every patient, 24-hour nursmg service, and

155. 42 USC.§ 1396(a) (20) (1970); 42 US.C. § 302(a) (12) (1970).

156. 42 US.C. § 1396(2) (20) (A) (1970); 42 U.S.C. §302(a) (12) (A) (1970).

157. 42 US.C. § 1396(2) (20) (A),(C) (1970).

158. 42 US.C. § 1396(a) (21) (1970).

159. Feprrar, Hanpeoor oF PusLic AssisTance Poricies aNp Procebures § -5230(E) (1),
(2) (Supp. D) quoted in Nathan, The “Long Amendment,” 4 CLEARINGHOUSE Rev. 245,
258-59 (1970). .

160. Id. at § 5230(e) (2). N

161. 42 US.C. § 1396(a) (20) (B) (1970).

162. Id. See 36 Fed. Reg. 3102 (1971); 45 CF.R. § 250.23 (1971) (expanded require-
ments mtended to enforce the quality care standards).
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psychiatric services, and must comply with certain licensing and ac-
crediting procedures.!®?

The major difficulty mn this legislation 1s the loophole provided by
the “mamtenance of state effort” clause requiring a state to maintain
a budget 1n each succeeding year which exceeds what was spent mn any
quarter 1 the fiscal year ending June 30, 1965 ¢ As HEW uself notes,
the fact that most states have mcreased their budgets for mental health
on a yearly basis makes 1t very easy for a state to meet the requirements
of this clause.!s The mncrease, however, may be due simply to rismg
costs and not to any stepped-up program of care for aged panents.
Having qualified for federal funds, the states need provide no further
guarantee that the additional monies will be used for new methods of
treatment and care.'® The federal government, m effect, may be pick-
mg up the bill for the mcreased overhead.

The answer is to amend the legislation to require a showmg by the
states of increased expenditures for the programs contamned mn the
agreement, rather than just a showing that more money was spent for
mental] health mn general. Such an amendment, however, 1s no guarantee
that alternate care plans and faciliies would start to appear. Many
states may prefer not to enter the agreement at all because of the
financial burden caused by the state portion of the expenditures.

Absent statutory reform or state participation, the only solution to
the problem of the aged person who needs treatment less drastic than
full-ume confinement m a mental hospital may lie along constitutional
lines. It has been suggested'®” that the doctrine of Shelton v. Tucker
1s applicable here:

Even though the governmental purpose be legitimate and substan-
tial, that purpose cannot be pursued by means that stifle funda-
mental personal libertzes when the end can be more narrowly
achieved. The breadth of legislative abridgment must be viewed
m the light of less drastic means for achieving the same basic
purpose.1%8

163. 42 US.C. § 1861(F) (1970).

164. 427U0S8.C. § 1903b (1970).

165. HEW Staff Memorandum (Jan. 28, 1969), quoted i Nathan, supra note 159,
at 262-63.

166. Grour FOR THE ADVANCEMENT OF PsycHiaTrY, Report No. 79, supra note 117,
at 684.

167. Enns, supra note 86, at 112.

168. Shelton v Tucker, 364 U.S. 479, 488 (1960).
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By this reasonmg, those recommending commitment to a mental hos-
pital would be required to bear the burden of proving that there are
no less drastic alternatives. This argument produces the same practical
result as the decision m Lake v. Cameron: 1t 15 useful for compelling
transfer where alternative methods of care exist m a junisdiction, but
it will not create new facilites.

NonN-INSTITUTIONAL PROTECTIVE SERVICES

The discussion thus far has centered on mvoluntary civil commut-
ment, the legal prerequusite to providing mstitutional protective services
to many of the elderly As has been shown, the process and conse-
quences of commitment are often unfair and unnecessary Ths article
will now consider other legal devices designed to protect the person
and property of the non-mstitutionalized person and enable him to
continue living mn the community m spite of some disability

The number of aged suffering a modicum of mental mmpairment
and/or behavioral disturbance has been put at some 15 to 20 percent
of the urban aged in the United States today % About half of these,
or eight percent, are thought to need some form of protective assist-
ance.’™ This 15 a number twice that of the aged i mental hospitals,
nursing homes, or homes for the aged.

In descriptive terms, the prospective client for protective services is
an elderly person who 1s too frail mentally and physically to act on his
own behalf, who lives alone or 1s without a responsible person able,
willing, and available to assist him, who needs help m managing him-
self and his affars, and whose mcapacity mught result 1 hazard to
himself or others.'™ The followmg i1s a composite portrait of these
clients:

[He] can’t recall what he did with his funds or their source or
amount, forgets to eat, 15 erther afraid to spend his money, or else
squanders his funds; or 1s constantly moving from place to place;

169. M. BrenkNeRr, E, Wasser & M. Broom, ProteCTIVE SERvICES FOR OLDER PEOPLE,
Procress Report FOR 1966-67 3 (1967) [heremafter cited as BLENKNER].

170, Id. at 4; J. Lyxnes, THe EvoLumioN oF ProTecTivE Services For Orper Peorre 10
(1970).

171. G. Hart, ProrecTive SeRvices: EvorviNg CoNcePTs AND PriNcIPLES 4 (1966). See
also V. LEEMANN & G. MATHIASEN, GUARDIANSHIP AND ProTECTIVE SERVICES FOR OLDER
Peorpie 1-2 (1963); Lynes, supra note 170, at 10, 19. For a classification of the degrees
of incapacity among OASDI beneficiaries, see Larson, Protective Services for Older
Adults, 22 Pus. WELFARE 247, 248 (1964).
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or wanders the streets in the dark of might and forgets where he
lives or has no permanent living quarters; or spends his money on
liquor and begs or starves until his next check s received; or 1s
living 1n squalor mn a building that has been condemned but not
yet torn down; 1s using an old portable oil burner for heating and’
coolung because the gas and electricity have been turned off, or
crippled by arthritis and partly bed-ridden, continues to dwell in
his own vermin-infested house by reason of accumulated rub-
bish and rotting food remnants; refuses hospitalization for treat-
ment of infection resulting from untreated mjury; or 1s constantly
picking quarrels with the neighbors, shouting obscemties at pass-
ers-by, using an open window as a garbage disposal umt, dressing
bizarrely; or continues to operate a small neighborhood store
with entangled business affairs; or 1s m immment danger of
sustaming grave personal mjury by reason of mnfirmity but re-
fuses to leave home and will not accept any help within his
home 172

The essentia] feature of a protective service for these clients 1s the
surrogate function, the legal authorization to act i behalf of the older
person, with or without lis consent.'™ The balance of this article
will consider a varety of exisung and proposed kinds of protective
services, rangmg from the total control of a full guardianship to a
single transaction authorization.

Guardianship

The legal msutution devised by English law to care for those persons
unable to care for themselves or their affairs but not m need of con-
finement was guardianship. It focused on the protection of the dis-
abled person’s property from which his support was to be drawn dur-
ing the period of the guardianshup. By contrast, commutment was m-
tended to protect the public and the person himself from his potential
acts of violence or from peril as well as to provide appropriate thera-
peutic measures for him. 1™

172. DepartTMENT oF HEearts, EpucaTioN AND WELFARE, WOoORKING wiTH OILDER
PeorLe—Vor. TII: Tue Acine PersoN: NEeps AND Services 52 (1970). See also
NarioNaL Councir, oN AcING, SEMINAR ON ProtecrivE SERvICES FOR OLDER Propre 197
(1964) [heremafter cited as NaTioNar. Counci oN AGING].

173. Address by John Martin mn Lynes, supra note 170, at 11. See also V Lenmanw &
G. MaTHIASEN, supra note 171, at 115.

174. ABF, supranote 8, at 219.
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The Criter

As a prerequisite for the appomtment of a guardian, the disabled
person must first be declared incompetent. According to a typical
statutory formulation, an mcompetent 15 one who, by reason of mental
illness, drunkenness, drug addiction, or old age is mcapable of caring
for himself and/or managing his busmess affars or providing for his
family, or s liable to dissipate his property or become the victim of
designing persons.!™ The court makes two findings: (1) that a person
1s mentally ill (or elderly, an alcoholic, or a drug addict), and (2) as
a result of this condition, he 1s unable to care for himself or manage
his property

Both the statutory criteria and the conclusion of incompetency to
which they lead are msensitive to the needs of the elderly The grounds
overemphasize mental illness or mental deficiency, defects which are
the universal criteria m all the states, while less than half of the jurs-
dictons recognize such other reasons as alcoholism, drug addiction, old
age, spendthrift tendencies, and physical disability *® As a result, the
mcompetent bears the stigma of being mentally il 1 the popular mind.
An elderly person who has a few of the manifestations of chromic
bramn syndrome, such as forgetfulness, may find these translated mnto
the wider conclusion that he 1s mentally ill and therefore ncapable of
.makmg any decisions for humself.*"

The evidence used by the courts to substantiate a finding of m-
competency may not conform to the statutory criteria. Some courts
tend to rely heavily on available medical testtmony about mental ill-
ness,’”® with the result that the medical judgment, which is normally
relevant only toward the first finding, tends to domimnate the -second
finding, which should be.a non-medical or behavioral judgment re-
served for the trier of fact.!™ The more.common practice m the courts,
however, 1s that psycluatrists rarely testify m incompetency proceed-

175. Id. For a general discussion of the criteria used by the courts for determining
mcompetency, see Annot., 9 ALR.3d 774 (1966). For a list of the jurisdictions which
specify old age as a factor, see Alexander, Surrogate Management of the Property of
the Aged, 21 Syracuse L. Rey. 87, 93, (1969).

176. ABF, supra note 8, at 219.

177. Lehmann,.Guardianship, 1n Sociat. WELFARE OF THE AGmG 312 (Kaplan & Ald-
ridge eds. 1962). - y s L

-178. Alexander, Supra note 175, ar.130. .- ' N AT I

179. Comment, Appomtment of Guardians for the-Mentally - Imompetent 1964{Dtm£
L.J. 341, 345.
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mngs.®* Courts then concentrate on evidence of erratic behavior of the
alleged ncompetent, particularly i terms of musmanagement of his
property If there 1s any evidence of mental weakness, the property
mismanagement 1s presumed to be caused by the mental condition and,
m fact, tends to remforce the conclusion that the person is mentally
ﬂl.lﬂl

Another shortcut to a finding of mncompetency m many jurisdictions
1s provided by evidence that the person 1s hospitalized.'® In some states
such evidence leads to a conclusive presumption of incompetency,
while others regard 1t as rebuttable.’®® This merger of hospitalization
and competency determinations 1s open to criticism mn view of re-
cent trends m psychiatric treatment which indicate that a person
may frequently be discharged after a short period of mtensive
therapy ¥ Even where there 1s no merger 1t 15 dangerous to attach
much evidentiary value to hospitalization, because commitment pro-
ceedings often lack basic procedural safeguards or do not decide the
same 1ssues as competency proceedings, or the hospitalization may have
taken place either pursuant to medical certification or with the con-
sent of the alleged mcompetent.1®

The Uniform Probate Code™® elimmates many of the problems
caused by vague or overreaching statutory criterra. The term “guar-
dian” 1s restricted to guardianship of the person.’® A guardian may be
appomted by a court to care for an “incapacitated person,” defined as

any person who 1s impaired by reason of mental illness, mental
deficiency, physical illness or disability, advanced age, chronic

180. Note, The Disguised Oppression of Involumary Guardiansbip: Have the Elderly
Freedom to Spend?, 73 YaLe L.J. 676, 680-81 (1964).

181. Id. at 681.

182. ABF, supra note 8, at 220; R. Ariewn, E, Ferster, & H. WemoreN, MENTAL
ImPAIRMENT AND LEGAL INCOMPETENCY 89 (1968) [heremafter cited as ALLEN].

183. ABF, supra note 8, at 224.

184. Id. at 223; Cobean, The New Kansas Philosopby About “Care or Treatment”
of the “Mentally Ill Person” and Obtammmg a Guardian or Conservator or Both, 6
‘Wasusurn L.J. 448 (1967).

185. ABF, supra note 8, at 225.

186. NatioNal, CoNFERENCE OF COMMISSIONERS ON UNIFORM StATE LAws, UNIrFormM
Prosate Cope (1969) [heremnafter cited as UPC]. See also LecaL REesearcH anDp Serv-
1cES FOR THE ELbERLY & NATIONAL CoUNCIL OF SENIOR CITIZENS, LEGISLATIVE APPROACHES
T0 THE PROBLEMS OF THE ELbERLY: A HaANDBoOK OF MoDEL StaTE STATUTES 119 (1971)
[heremnafter cited as Hanpsoox]. For a critcism of the 1946 Model Probate Code,
Part IV, dealing with guardianshup, see Fratcher, Toward Uniform Guardianship Legis-
lation, 64 Micu. L. Rev. 983 (1966).

187. UPC § 5-101(5).
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use of drugs, chronic intoxication, or other cause (except mi-
nority) to the extent that he lacks sufficient understanding or
capacity to make or communicate responsible decisions concerning
his person.?8®

The comment to this section states that “[a] finding that a person 1s
mcapacitated does not amount to a finding that he 1s mentally ill or
can be commutred.” 18

Similar criteria are recommended for establishing conservatorships
and obtamnng protective orders for the management of the disabled
person’s property *° The court may take such action if it determines
that:

(i) the person 1s unable to manage his property and affairs effec-
tively for reasons such as mental illness, mental deficiency, physi-
cal illness or disability, advanced age, chronic use of drugs, chromc
ntoxication, confinement, detention by a foreign power, or disap-
pearance; and (ii) the person has property which will be wasted
or dissipated unless proper management 1s provided, or that funds
are needed for the support, care and welfare of the person or
those entitled to be supported by him and that protection 1s neces-
sary or destrable to obtamn or provide funds.®!

By mcluding non-mental causes among the reasons for meffecuve
management of property, the UPC criteria not only make the assist-
ance of a guardianship available to a wider group of disabled persons
but also de-emphasize the mental mcompetency aspect of guardianship.
It 15 also useful to specify the meaning of mismanagement m terms of
waste or non-support, but one mght hope that waste and dissipation
had been more narrowly defined.

The Proceedings

Informality s the hallmark of mcompetency proceedings. Any in-
terested person may mutiate them, but only eight states require that a
certificate of mcompetent mental condition accompany the petition.*?

188. UPC § 5-101(1).

189. UPC § 5-304 (Commussioners’ Comment). See also Alexander, supra note 175,
at 149.

190. UPC § 5-401 to -431. See Fingar, Conservatorship under Uniform Probate Code,
4 Rearn Property, Prosate & TrusT J. 433 (1969).

191. UPC § 5-401(2).

192. ABF, supra note 8, at 223.
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While notice of the forthcoming proceeding must be sent to the person
or close relatives m most states, some jurisdictions permit the judge to
reduce the statutory period for notice or dispense with it altogether,
and some waive 1t where the person 1s hospitalized.’®® At the hearing,
the presence of the person may not be required if the court so orders,
and m practice the person 1s seldom actually present, either by choice,
suggestion, or ignorance.!%

Half of the states provide for representation by counsel, but it s
generally not mandatory % In practice, the alleged mncompetent fre-
quently lacks the assistance of counsel. Where private counsel 1s ap-
pomted, the smallness of the fee tends to produce representation of the

most perfunctory nature.®’

A jury tnal 1s not constitutionally mandated, but 21 states require
or at Jeast permit the person to request one.'*® Failure to do so, how-
ever, may amount to a waiver, a result which seems unduly harsh when
the person may never have received nouce of his rights to the jury
trial nor have been advised by counsel. Jury trials rarely occur m those
states that do not mandate them.%®

Reform of these proceedings should move along fundamental lines.
Notice of the proceedings should be sent to the person and s close
relatives®® sufficiently well m advance to permit adequate prepara-
tion.?? Representation by counsel should be mandatory, either at the
choice of the person or by appomtment of the court.*”® To assure that
the court will be thoroughly mformed of the reasons and circumstances
surrounding the proposed guardianship, mvestigative resources must be
available to the court to provide impartial information about the health
of the alleged mcompetent, his attitude toward the proposed guardian

193. Id.

194. 1d.

195. ALLEN, supra note 182, at 83-84.

196. ABF, supra note 8, at 223.

197. Hearmngs on the Legal Problems Affecting Older Americans Before the Special
Commn. on Aging of the United States Senate, 91st Cong., 2d Sess. 12 (1971) [heremn-
after cited as Spectal Comm. on Agmngl; ALLEN, supra note 182, at 82, 87-88; BLENKNER,
supra note 169, at 38; Johnson, supra note 79, at 572.

198. ABF, supranote 8, at 224.

199. AxriEN, supra note 182, at 84.

200. See UPC § 5-309(a) (1).(3).

201. UPC § 1-401(a) (1) requires at’least 14 days advance notice.

202. See UPC § 5-303(b).
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or the person seeking appomtment as guardian, and the proposed resi-
dence for the mcompetent. Counsel for the incompetent could be
charged by statute with the duty of supplymg such mformation, al-
though the expense to the mcapacitated person might be prohibitive,
especially where his estate will also be paymng for the cost of the peti-
tion for the guardianship. A state might avoid this problem by adopting
the approach of the Uniform Probate Code, which requires a pre-
hearing exammation by a court-appomted physician and an nvestiga-
tion by a “visitor,” an agent of the court tramed i law, nursing, or
social work with no personal mterest m the proceedings.?®

The Guardian

The finding of mcompetency by a court leaves the disabled person
virtually mcapable of performmng an act with legal consequences.2t
He will be limited m hss ability to execute documents, mtiate linga-
tion, participate m busmess and professional activities, and exercise
political rights and privileges. His eligibility for governmental assist-
ance, such as veterans’ benefits, may also be regulated.

The court may also appomt a guardian for the mncompetent’s person,
estate, or both.2% In theory, the guardian of the person 1s authorized
to act as the legal representative of the ward.?*® He may sue and be
sued on behalf of the ward, decide where the ward resides, and void
contracts of the ward entered mto before the guardianship began. The
guardian of the estate, sometimes called a conservator, 1s charged with
the duty of prudently managing the ward’s property to prevent waste
and provide for the ward’s needs.*” He assumes possession, use, and
control of the ward’s property, although title remams m the ward’s
name. He usually must render a periodic accounting to the court,2%®
and must obtamn court permussion for certam activities, particularly
those affecting the disposition of real property 20°

203. UPC § 5-303(b), ~308.

204. ABF, supra note 8, at 263. The sugma of incompetency and the loss of civil
rights may lead to further debilitation of an already margmally functionng person.
G. Hair, OvercomMinGg Barriers To PRrOTECTIVE SERVICES FOR THE AceD 36 (1968).

205. ABF, supra note8, at 263.

206. Alexander, szpra note 175, at 138,

207. Id. at 139,

208. Review of the accountng is lax m some jurisdictions. ALLEN, supra note 182,
at 92-93,

209. ABF, supra note 8, at 225.
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Proposed Reforms
Many features of guardianship are in need of revision:

1. Confusion about the purposes and functions of the guardian of
the estate and the person must be eliminated. Many statutes are vague
about guardianship of the person and often describe 1its scope of au-
thority m terms that are more appropriate for the guardian of the
estate, and m practice the two are frequently mdistngushable. One
study could find no mstance m which only a guardian of the person
was appomted.?!?

2. The all-or-nothing character of the control over the ward given
to the guardian 1s too sweepmng. The guardian assumes total control
over virtually every area of decision-making m the personal and busi-
ness life of the ward. This approach may have validity where the ward
1s patently incapable of managing humself or hus affawrs, but it 1s poorly
suited to the gradual changes m capacity which occur between the
full vigor of muddle life and the stage we call second childhood. Many
elderly people whose disability 1s only partial may need assistance only
with certam functions of life, such as paymng bills, or with certam
transactions, such as selling a house, buymng an annuity, or entermng a
nursing home. Their need 1s for a flexible form of guardianship tailored
to therr mdividual capacity whuch allows them to retamn control over
those decisions which they are capable of making.?!*

3 The cost of guardianship 15 very high and may rapidly deplete
the estate or put the service beyond the reach of a person whose re-
sources are limited or consist only of a monthly benefit check.?? In
states with high charges a disabled person with a $5000 estate mught
be left at the end of a five-year guardianship with only a little more
than half of the original fund, the rest having been expended on admin-
wstrative charges.®® These charges, particularly where small estates
are mvolved, are the result of complex procedures which paradoxically
have the ostensible goal of protecting the property of the disabled per-
son. Often 1t 1s impossible to avord such protection even if 1t 15 not
really needed. Where the aged person has only limited resources, the

210. AriEN, supra note 182, at 95.

211. Lehmann, supra note 177, at 312,

212. NatioNaL CoUNCIL ON AGING, supra note 172, at 197

213. ABA Comm. on Problems Relating to Persons under Disability, Conservatorship:
Present Practice and Uniformn Probate Code Compared, 5 RearL Properry, ProBATE
& TrusT J. 507, 517 (1970).
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high cost of guardianship may tempt his relatives to spend his remamn-
ng assets to make him eligible for OAA assistance and a state-appointed
guardian who mught then insututionalize the ward.?* Alternatively,
the elderly person may live m a nursmg home where a zealous ad-
munistrator may assume fiscal management without regard for legal
procedure.?'s

4. Although the hearing 1s apparently non-adversaral, a conflict of
mterests may lie hudden belund the mask of concern for the welfare of
the alleged mcompetent and hus property #¢ Close relatives, expectant
heirs, and state hospitals, acting as interested parties, may petition for
appomtment as guardian to prevent dissipation of the assets. This laud-
able goal may m fact benefit the family and hewrs more than the ward.
Support for the hypothesis that the surrogate management of the aged
mcompetent 18 conducted 1n the specific mnterest of some person other
than the ward has been found n 2 field study of the management of
such estates?!” The study concluded that “except for young veterans,
if the specific interests of the mcompetent were protected, it was out
of inadvertence and not design.”

5 The prospective ward usually has no voice 1 the selection of Ius
guardian, nor does he have the opportunity to indicate i advance any
policies which he desires the guardian to follow n managmg his
affairs. 18

Other Forms of Protective Servicei

Several other types of substitute decision-making procedures will be
exammed as possible models for revisng the office of guardian or as
alternatives to a guardianship.

Public Guardianship

The public guardianship 15 an increasingly popular form of pro-
tective service. Several states have already enacted various forms of
public guardianship,®® and the Handbook of Model State Laws re-

214, Hawy, supra note 204, at 36.
215. 1d.
216. Note, supra note 180, at 684.

217, Spectal Commmn. on Agmg, supra note 197, at 106-08; Alexander, supra note 175,
at 165-68.

218. ArreN, supra note 182, at 90.
219. See text accompanying notes 221-29, 238 mfra.
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cently published by Legal Research and Services for the Elderly con-
tamns a proposal for the creation of this office.2?0

Califormia has the most extensive system of public guardians.??? An
official, who functions at the county level, 1s authorized to apply for a
court appomtment as guardian or conservator of the person, the estate,
or both of anyone commutted to county mental health facilities, persons
recewving public aid, or anyone mn the county requiring such assistance
and for whom no one 1s qualified and willing to provide such help.???
Ths official may also be appomted by the court to serve after regular
guardianship proceedings have been mtiated. His powers and duties
are generally the same as those of private guardians or conservators.
He 15 entitled to costs and a fee if a private guardian or conservator 1s
appomted to succeed him,??® or at the death of his ward he may file
a claim agamnst the ward’s estate for reimbursement of his expenses.??

More limited forms of guardianship exist mn Kentucky and North
Carolina. Kentucky origmally authorized the Department of Mental
Health to serve as guardian only for committed mcompetents who had
no commuttee,?? but 1 1970 it extended the service to handle the per-
sonal funds of persons who were hospitalized but not adjudged men-
tally ncompetent,?® and 1t authorized regional community mental
health centers to perform these functions as well.??" The effect 1s to
permit the release from state hospitals and placement m a nursing home
or boardinghouse of many patients who might otherwise continue to
be confined because they had no one to help them. The public guardian
recewves public assistance payments for his wards, makes payments to
the home operators or to the patients themselves, and accounts to the
court as required by law—all free of charge to the panent.?2® All fees
for the services are to be paid out of the estate. The North Carolina
public guardian 1s an official appomted by the clerk of the superior
court who ntervenes etther six months after discovery of property of

220. HaNDBOOK, supra note 186, at 153.

221. CaL. WELF. & InsT'ns Cope § 8000 (1971).
222, Car. WELF, & InsT'ns Cope § 8006 (1971).
223. CaL. WELF. & Inst'ns Copk § 8006.5 (1971)
224, Car. WEeLF. & Inst’ns Cobe § 8012 (1971).
225. Ky. Rev. Stat. § 210.290(2) (1970).

226. Kv. Rev. Stat. § 210.290(7) (1970).

227. Ch. 210(1), § 4 [1970] Ky Acts c. 278.

228. Weihofen, Mental Health Services for the Poor, 54 Cavwr. L. Rev. 920, 936
(1966).
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a “muser, 1diot, lunatic, msane person or inebrate” who lacks a guard-
1an or when requested to do so by a private guardian.??

The Handbook statute 1s designed to provide free or low cost guard-
1an or conservator services for those who have no friends or relatives
within the jurisdiction able and willing to perform this service and for
those whose resources are madequate to provide the requisite compen-
sation to a private guardian or conservator.®* The public guardian
would be appomted by the court which has jurisdiction over guardian-
ship hearings as an official of that court.** He would serve at a fixed
rate of compensation and would be authorized to employ necessary
staff.”? He could petition to have himself appoimnted guardian or con-
servator,” be nominated for this position by the individual 1 anticipa-
tion of mcapacity,?** or be appomted by the court even though the
mndividual has nominated someone else.?*

The powers of this public official would be nearly identical with
those of a private guardian or conservator,2®® and, by contrast, sub-
stantially broader than those currently given to public guardians by
most states which have similar systems. The admmistrative appoint-
ment costs would be paid out of public funds, but the court could
order reimbursement from the individual’s income or estate to the de-
gree the funds could support such payment.7

The office of public conservator proposed by the Council of Elders
of Roxbury, Massachusetts differs somewhat from the Handbook
model.2®® This official 15 concerned only with the property, and not
the person, of the mcapacitated person. He 1s appomted by the gover-
nor, not the court, for a five-year period as one of five or six such
officials who would function 1 each county He may petition the
court for appomtment only when no spouse, herrs, or friends living 1n
the state are capable of properly carmng for the property of the indi-
vidual. A spouse claiming the right to be conservator and satisfymng
the court of suitability may successfully challenge the petition. The

229, N.C. GeN. StaT. § 33-47(1) (1966).

230. HaNDBOOK, supra note 186, at 153.

231. Id. [Public Guardian § 2(a)].

232, Id. [Public Guardian § 1(d)].

233, Id. [Guardianship and Conservatorship §§ 5-503 (a), -404(b)1.

234, Id. [Guardianship and Conservatorship $§ 5-311(b) (1), (2); -410(a) (2), (3)1.
235, Id. [Guardianshup and Conservatorship §§ 5-311(d), -410(c) 1.

236. Id. [Public Guardian § 2(a)].

237. Id. [Public Guardian § 4].

238. Specral Comm. on Aging, supra note 197, at 93.
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legislation makes no provision for prior nommation of the public con-
servator by the person, nor does it mdicate whether the court may
make the appomtment on 1ts own mmtative m a proceeding brought

by another party
Substitute Payees

Several government agencies are authorized by law to appomt sub-
stitute payees for recipients of funds dispersed by those agencies.?®
The general practice 1s that once the agency learns of the beneficiary’s
suspected 1ncompetence,?® payments are suspended until a determina-
tion of the competency 1ssue 15 made by an agency official or board.?!
If the beneficiary 1s found to be incompetent,? the agency tries to
select as substitute payee a person who 1s genumely concerned for the
well-being of the beneficiary and willing to serve, make accountings,
and mform the agency of other significant events m the life of the
beneficiary 22 Such person need not be a relative of the incompetent.

239. 42 USC. § 405(3) (1970) (Social Securiy Admumstration); 38 US.LC.
§ 3202-03 (1970) (Veterans Admumustration); 37 US.C. § 601-04 (1970) (Department
of Defense); 45 US.C. § 2285 (1970) (Railroad Retirement Board); 5 US.C. § 8345 (e)
(1970) (Civil Service). For a general discussion of the policies of these agencies, see
PresmenT’s Counci,. oN AciNG, Feperat, PAYMENTS 10 OLpErR PErsons IN NEED oF
ProrecrioNn (1965) [heremafter cited as Presment’s Councik oN AcIing]. For an
example of state legislation mn this area, see IrL. ANN. StaT. ch. 23, § 3-5a (Smuth-Hurd
1968).

240. The need for appomtment of the substitute payee may come to the agency’s
attention through the hospitalizaton of the beneficiary, informanon provided by a
friend or relative, or, mn the case of a veteran, the filing of a claim for disability
benefits. Most of the agencies do not feel obliged to take the mmtiative m questionung
the competence of a beneficiary. This policy has come under fire for its lack of
aggresstveness, particularly in the light of the success the Veterans Admunustration has
had in early identification of such persons. Presment’s Counci oN AGING, supra note
239, at 8-9, 18, 54; ALLEN, supra note 182, at 116-17, 132. It 1s estumated that 80,000
persons are 1 need of representative payment but do not have it. Presment’s Counci
ON AGING, supra note 239, at 54.

241. PresmeNt’s CouNci, oN AGING, supra note 239, at 9. The Social Security Ad-
mustration, m 2 recent change of policy, now requires payments to contnue until a
determmation 1s made. 20 CF.R. § 404.1601 (1970).

242, Varnious tests of capacity are used by these agencies. The Social Security
Admmstratuon asks whether “the imnterest of the beneficiary ..would be served ..re-
gardless of legal competency or mcompetency ” 20 CF.R. § 404.1601 (1971). The
Veterans Admimstration defines an mcompetent as “one who because of mjury or
disease lacks the mental capacity to contract or to manage his own affars.” 38 CF.R.
§ 3.353(a) (1971). The Railroad Retirement Board considers an mdividual incompe-
tent “if his conditon 1s such that he 1s unable to handle his affaws” 20 CF.R.
§ 266.5(a) (1971).

248. President’s Council on Aging, supra note 239, at 55-56. The Veterans Adminustra-
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Supervision and review of the substitute payee’s use of the funds differs
widely ¢ The periodic accounting required is not governed by the
same standards of accountability applied to court-appomted guardians,
and problems arise mvolving over-conservation of the funds despite
the beneficiary’s unmet needs.?%

Power of Attorney

Another legal device for assisting the elderly 1s the extended or
durable power of attorney The type proposed m the Uniform Pro-
bate Code 15 a model of simplicity ¢ The power can be created by
the disability of the principal, or if previously undertaken, it continues
m spite of the principal’s disability The Model Special Power of At-
torney for Small Property Interests Act prepared by the Uniform Law
Commussioners®*? differs from the UPC m that it requires approval
of the power of attorney by a judge of a court of record#® and pro-
poses standards of liability for the attorney in fact.?*® The attorney 1s
required to account only as specified m the power, as directed by the
judge of the approving court, or upon termunation of his power or
authority, smce more frequent accounting was thought only to add
unnecessary expense.??

Uniform Probate Code

Article V of the Uniform Probate Code contains the most sweeping
reforms of guardianshup yet proposed. The basic scheme of the UPC
separates rules for the protection of the person from those for the

tion prefers 2 hospital payee where the veteran 1s hospitalized, but there 1s no conflict
of mterest here since veterans 11 VA hospitals receive free hospitalization. The Social
Secunity Admmistration believes 1t has broad authority to bypass the legal guardian
and to appomt a different substitute payee, but the legal basis for this opmuon s
questionable. In practice, the agency favors guardians, spouses, and relatives over
mstitutional fiduciaries. AILLEN, supra note 182, at 121-22, 135,

244, ALLEN, supra note 182, at 124, 138.

245. Id. at 123, 128; President’s Council on Aging, supra note 239, at 57 The
Veterans Admimstration was empowered to inform the court whenever the ad-
mumustrator believed that a guardian was not properly execuung his tust. 38 US.C.
§ 3202(b) (1969). For a crmtictstn of this pracuce, see Fratcher, Powers and Duties
of Guardians of Property, 45 Iowa L. Rev. 264, 330 (1960).

246, UPC § 5-501.

247. HanpBoOK, supra note 186, at 157 (Model Special Power of Attorney for Small
Property Interests Act).

248. 1d. § 1(a).

249. 1d.57

250. 1d. § 9.
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protection of his property, and calls the appomtees “guardians” and
“conservators,” respectively The guardian, as part of his general cus-
tody of the disabled person, has the power to establish the ward’s place
of abode, either within or without the state,®! the power to give con-
sent for the ward’s medical or other professional care, counsel, treat-
ment, or service,”? and the power to recewve funds for the support and
care of the ward.?® The guardian also has the duty to provide for the
care, comfort, and mamtenance of the ward, to take reasonable care
of the ward’s personal effects,?* and to report the condition of the
ward.?®® He 1s entitled to reasonable sums for his services and for
room and board furnished the ward, subject to the approval of the
court or the conservator.?¢

The conservator’s concern, on the other hand, 1s exclusively prop-
erty management. The court confers on him the broad powers of a
trustee®” and requires that he adhere to the same standard of prudence
and care “that would be observed by a prudent man dealing with the
property of another ,” 258 which 1s a standard considerably higher
than 1s now imposed on conservators by the laws of most jurisdic-
tions.?*

Another mnnovative feature of the Uniform Probate Code 1s the
alternatives 1t provides to full conservatorship. The court, which s
given all the powers the mdividual would have if he were of full' ca-
pacity,?® may, m 1ts own discretion, give only certam of these powers
to the conservator.?! The court may also authorize a smgle trans-
action “necessary or desirable to achieve any security, service, or care

251. UPC § 5-312(a) (1).

252. UPC § 5-312(a) (3).

253. UPC § 5-312(e) (4) (ii).

254, UPC § 5-312(a) (2).

255. UPC § 5-312(a) (5).

256. UPC §§ 5-312(a) (4) (ii), (b). The Handbook recommends that a provision be
mcluded explicitly denyng to the guardian the power to commut the ward to a mental
mstrution without the mvoluntary commtment proceeding prescribed by law Faxo-
BOOK, supra note 186 [Guardianship and Conservatorship § 5-312(a) (1) 1.

257. UPC § 5-420.

258. UPC § 7-302. &

259, ABA Comm. on Problems Relatng to Persons under Disability, supra note 213,
at 513 n.32. Twenty-six jurisdictions had established the office of conservator as of
January 1, 1970, although mn some of these states the conservator 1s also the guardian
of the person. McKinney, Session Law News of New York, A-52 n.l (March 10,
1971); Alexander, supra note 175, at 139.

260. UPC § 5-408.

261. UPC § 5-426.
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arrangement meeting the foreseeable needs of the protected person.” 26
Such protective arrangements might mclude a real property transaction,
purchase of-a single premmum annuity, or entry into a contract for life
care. This single transaction procedure 1s mtended to avoid the prob-
lem present law often creates mn requiring a guardianship sumply to
make possible a valid transfer of land or securities.?6

Recommendations

In addition to the proposals already made for reforming the criteria
and procedure used m guardianship proceedings,®* revisions in all
aspects of protective services are also needed.

1. Guardianship of the person and the estate should be separated.
The statutory powers and duties of each office, particularly of the
former, as well as thewr mter-relationship, should be specified.

2. Limited guardianship of the estate should be permutted. Statutes
should authorize the appomtment of guardians of the estate to per-
form certamn tasks or categories of tasks for the ward according to
his needs.as determmed by the court with the assistance, where pos-
sible, of the ward.

3. One or more low cost systems of guardianship should be estab-
lished for persons of limited means. The public guardianship is the
most promusing possibility 25 It should be available to persons whose
mcome and assets fall below a certain dollar level, but this level should
be substantially higher than the poverty level used for eligibility for
public assistance programs. A provision for reimbursement of the pub-
lic guardian from the remamning estate after the death of the ward
would assure that the ward’s assets would be used for his benefit during
his lifetime.

The substitute payee system should be continued because of its low
cost, 268 but with some reform i 1ts procedures. Benefits should not be
suspended while the competency issue 1s pending,*” and representation

262. UPC § 5-409(a).

263. UPC § 5-409 (Commusstoners’ Comment).

264. See text accompanyng notes 209-218 supra.

265. The cost of conservatorship proceedings will generally not be reduced by
the Uniform Probate Code. ABA Comm. on Problems Relatng ‘to Persons: under
Disability, supra note 213, at 513.

266. AvLeN, supra note 182, at 128. See also Arnold, Preparmg for a New Kind of
Ramny Day: Plannmng for Agmg, 42 N.Y. St. B.}. 603, 607 (1970).

267. Suspension of such benefits, which are statutory enutlements, without a hearing
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of the beneficiary by counsel should be made mandatory Even with
such reforms the system is of limited usefulness because 1t can deal
only with benefit funds and not with other assets of the beneficiary 2%
The system should therefore be mtegrated mnto other comparable state
or court-approved guardianship arrangements, especially where the
state has a public guardian.

4. One method of elimmating a conflict of interests between guard-
1an and ward 1s to identify by statute the legiimate mnterests of others
mn the person’s property and permit a direct action by the party mn
nterest agamnst the estate, thereby elimnating him from consideration
for appomtment as guardian.?® This approach has merit where the
mterest 15 clearly identifiable, as, for example, the costs of care at a
mental hospital. But other mterests, such as those of a potental herr,
are less tangible and subject to modification until the ward’s death,
and therefore not readily the subject of direct action before his death.

Another way of mumizing conflict 15 to elimumate the preference
of the law for near relatives as guardians by the alternative method of
obtamng professional managers where available.?”® Relatives still wish-
mg to serve as guardians might be requwed to renounce a future
mterest m the ward’s estate. While this proposal may be of value for
large estates which can afford the costs of professional management,
1t provides little help for the ward of limuted means whose care rests,
for better or worse, i the hands of those closest to him. Only where
a public guardianship 1s available would the proposal have widespread
pracucality The requirement that a willing relative renounce his -
terest 1 the estate appears unduly harsh and mght be better left to the
discretion of the court.

To permut the ward to select his guardian i advance of mcapacity
would go a long way toward softening a conflict of interests.*™ At
least whatever conflict 1s present would be of the ward’s own choosmng.

5 The decisions to appomt a guardian and delegate certam powers
to him should continue to be made by the court which ordinarily
deals with guardianship. There seems to be little advantage mn estab-

1s hard to justify on due process grounds m the light of Goldberg v. Kelly, 397 US.
254 (1970), at least where the beneficiary needs the payments for the necessities of life.

268. Lynes, supra note 170, at 43.

269. Alexander, supra note 175, at 167-68.

270. 1d.

271. See HaNDBOOK, supra note 186 [Guardianship and Conservatorship §§ 5-311(a) (1),
1.
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lishing a separate agency for these particular purposes. It should be
noted, however, that thus 1s a separate question from that of establish-

g a social agency to provide a wide range of social services to elderly
persons.

Protectwe Services m a Soctal Work Context

A system of protecuve services for the aged broader mn scope than
the legal procedures described above has been developed over the past
decade by social workers. These services mclude “financial assistance,
medical evaluation, psychiatric consultation, legal consultation, fiduci-
ary and guardianship service, home aide and other home help services,
nursing consultation and evaluation, and placement m a protective set-
ting.” 22 Such a system of services has three functions: the preventive,
the supportive, and the surrogate.?” The last, the heart of these serv-
1ces, mvolves the ability to act on behalf of the older person, with or
without his consent, and therefore includes legal authority or the po-
tential for such authorization.>*

The social agency 1s the key element i these protective services,
smece 1t provides the casework, contmuty, and financial resources
needed for such an undertaking.?”® Two professional problems, one
organizational and the other ethical, still trouble these agencies with
regard to such services. At the orgamizational level debate continues
about the merits of establishing protective services for the aged within
an existing social agency or of handling them through a new, special-
1zed, ndependent agency The former approach allows the protective
services program to capitalize on the agency’s lines of communication
with other community resources, but the agency will necessarily be
required to adapt its policies and regulations to the new program and
the agency’s reputation, for better or worse, will affect the program.?

272. BLENKNER, supra note 169, at 16. See also American PusLic WELFARE Assocra-
110N, THE GUIDE FOR IN-SERVICE TRAINING FOR DEVELOPING SERVICES FOR OLDER PERSONS
27-29 (1970); J. Burr, ProTECTIVE SERVICES FOR OLDER PERSONS (1964); NatioNar Con-
FERENCE OF LAWYERS AND SociAL WoRKERS, ADULT PRrOTECTIVE SERvICES: RESPONSIBILITIES
ANp Recrerocar RerationsHIPs oF THE LAwveEr anp Sociar Worker (1967); Cumming,
Growsng Problems in Protective Services for the Aged, 21 GEriatrIcs 163 (1966).

273. Hary, supra note 204, at 5.

274. Note 173 supra. See also Bennett, Protectrve Services for the Aged, 39 Soc.
Scr. Rev. 283 (1965); Ross, Protective Seruvsices for the Aged, 8 GErONTOLOGIST 50
(Part 11 1968).

275. Hary, supra note 204, at 6-7 See also NATIONAL COUNCIL ON AGING, supra note
172, at 198-99.

'276. LyNEs, supra note 170, at 40-41.
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Formation of a new agency would probably pernut the new policies
and structure needed for protective services to develop more quickly,
but the level of efficiency and service might be lower during the early
stages of the program. It has also been suggested that such an agency
be set up within the local department of public welfare or n a com-
munity menta] health center and that it be given quasi-judicial powers
to appont, supervise, and terminate fiduciaryships for those 1t serves.?”

The ethical problem confronting the social agency 1s similar to the
one courts face: when should the agency remove from the client his
basic night of self-determination?®”® Does the elderly person have the
right to be left exploited or neglected, to starve himself to death, or to
die prematurely of an acute illness if he chooses??”® Does the fact that
the caseworker, neighbors, relatives, or commumnity agencies find the
person’s way of living intolerable or unbearably risky mean that the
aged person must change his lifestyle? Whose needs are really served
by legal mtervention?28

To date, five experimental protective services projects have been
attempted. One of these was admimistered by the Benjamm Ross Insti-
tute of Cleveland, Ohi0.?8' The project accepted 164 elderly persons,
referred to 1t by various social agencies, who fitted within the definition
of one requiring protective services. All of the participants were mter-
viewed four times during one year, but the 76 persons i the demon-
stration service group were provided with a full range of protectve
services as described above,?* while the other 88 m the control group
were given standard service by the referring agency Among the
crterta established m advance for evaluating the success of the project
was one which required two events to occur 1 combnation: “a) more
of the service participants than controls had to survive and b) among
the survivors, the service participants had to be more contented.” 28

The results indicated that the project service was not effective n

277. H. WEemHOFEN, LEcaL Services aND CoMMUNITY MENTAL Hearta CeNTERs 43
(1969). See also Turner, The Public. Agency as the Social Guardian. of Aged Persons,
m 1964 ProceepiNgs, PennsyrLvania CONFERENCE ON ProrecTivE SERVICES FOR OLDER
ProrLe 24 (1964).

278. LYNEs, supra note 170, at 19.

279. Hawy, supra note 204, at 32.

280. E. Wasser, Casework as the Core of Protectuve Services 226 (paper presented
at a workshop on Protective Services for Older Adults, Portland, Oregon, Nov. 1967).

281. BLENKNER, supra note 169.

282, See text accompanying notes 251-59 supra.

283. BLENENER, supra note 169, at 72.
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preventing death or m slowmng down deterioration 1 physical func-
tioning,** the two major reasons frequently given for mntervening in
a protective case. The service participant, m fact, showed a less favor-
able survival rate than the control group.?®® Apparently the cause of
the higher mortality rate m the service group was the tendency to m-
stitutionalize this group that developed as a result of the caseworkers’
greater concern for the welfare of -the participants.?®® Institutionaliza-
tion shortened the lives of the persons .commutted. It was noted, how-
ever, that contentment m that segment of the group which was not
mstitutionalized proved higher than for the control group. Thus, 1t
appears that a protective service program mught be successful if it
can resist the temptation toward commuitment of the participants.

The evaluation of the other four demonstration projects also pro-
vided some mteresting conclusions.?®” The researchers found that
clients who mught otherwise continue to exert at least some self-
determination were frequently robbed of that right by overuse of con-
servatorships and guardianships. They also noted that the agency
tended to view the client’s problems as irreversible and therefore always
needing these services. The studies suggested that the clients should be
assisted with the goal of helpmg themselves reach a pomt where they
would no longer need to be clients.?®® Another note of caution in the
use of legal mtervention by the social agency lies i the proposal that
more research 1s needed in seeking out, reconnecting to society, and
dentifymng the needs of the solated elderly through long-term follow-
up home visits before full protective service programs are started.?®

A more optimstic note 1s struck by the Group for the Advance-
mertt of Psychiatry, which considers the pilot programs to have been
“most successful.”2? The group proposes federal funding of a Pro-
tective Service Corps of tramed para-professional workers to service
the elderly regardless of mcome, organized m outreach units with legal,
medical, and psychiatric consultants attached to them. In a similar vem,

284, Id. at 73.

285, Id. at 69.

286. M. Blenkner, Service and Survival 11 (paper presented at Eighth International
Congress of Gerontology, Washmgton, D. C., Aug. 26, 1969) (rewised Sept. 12, 1969).

287. LyNEs, supra note 170, at 20.

288. Id. at 21.

289..R. Bennett, Discussion of G. Mathiasen’s paper on Protecuve Services for the
Aged (presented. at N.Y. State Welfare Association meeting, Syracuse, N. Y., Nov, 20,
1969).

290. Grour FOR THE ADVANCEMENT OF Psycuratry, Reporr No. 79, supra note 117,
at 673-74.
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the Special Assistant to the President for Aging envisions a protective
services unit of skilled professionals, including, where possible, a phy-
sician, a psychuatrist, and a lawyer, who would conduct diagnostic and
evaluatuve review of the client’s situation, make referrals for service to
other agencies, mutiate actions for appomtment of guardians, and man-
tan follow-up review of its clients.?' He also proposes that retired
persons be tramned to serve as paraprofessional conservators.

It seems clear that the goals of helping the elderly avoid commut-
ment to a mental hospital or mamntan independent living arrangements
will not be achieved merely by revising the law of civil commitment
and guardianship or supplymg new types of decision-making pro-
cedures for the elderly A variety of supporuive services, mstitutional
and non-mstitutional, which can be described only m general terms
here, must accompany the legal reform.

At the present time nstitutional arrangements for long-term care of
the elderly are limuted in function, capacity, and availability Homes
for the aged, for example, typically care only for those who present no
special medical or psychuatric difficulues and can afford their fees.
Medicare provisions for extended care facilines and Medicaid support
for nursimg homes were not mtended to deal with the problem of long-
term care.®2 A coordinated program of additional beds and expanded
and strengthened medical, psychiatric, and social services mn nursing
homes and health-related facilities 1s needed.

For those aged who are not mstitutionalized, a limited program of
social services 1s presently available. Title III of the Older Americans
Act authorizes a number of such services, mcluding telephone re-
assurance calls, friendly visitation services, homemaker or home mainte-
nance service, and meals services.?® The delivery of these services to
the elderly, however, still leaves large gaps because of the lack of
systematic planming and correlation between the public and private
sectors.?*® There 1s also a critical shortage of tramned personnel, mn-
cluding cocial service workers, homemakers, home health aides, and
counselors. Federal funding for these programs is precarious, and if
it were withdrawn, many states would termmate them.

291. LyNEs, supra note 170, at 12,

292. Seeciar, ComM. ON AGING OF THE UNITED STATES SENATE, DEVELOPMENTS IN
AcinGg 1970, S. Rep. No. 92-46, 92d Cong., 1st Sess. 42 (1971) [heremafter cited as
DEvVELOPMENTS IN AGING 1970].

293. 42 US.C. §§ 3021-25:(1970).

294. DEVELOPMENTS IN AGING 1970, supra note 292, at 125-26.
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The possible range of ancillary services m the community 1s well
described 1n the Report of Task Force to Plan Alternatwes to State
Hospntal Admnssions of Agmg of New York City ®5 The document
calls for:

1. A program of preventive and mamtenance health services, nclud-
g annual medical-social-psychiatric evaluations of elderly persons, and
neighborhood-based medical care centers geared to the needs of the
geratric patient.

2. Services m the home setting, including imncreased housekeeping,
homemaker-home health aide, friendly visitor, and communications
services, as well as the establishment of reaching-out programs to find
and service the aged who are homebound or living 1 hotels or specific
geographic areas where there are known large concentrations of older
people.

3. Supportive commumty services, including day and mght care
centers 1 hospitals or homes for the aging, counselling and referral
services established as part of recreational agencies, ambulatory care
centers, and public housing, and escort and transportation services to
bring patients to the medical care center, where necessary

4. Additonal low-income housing for the elderly 2%

One may hope that the White House Conference on Aging has pro-
vided the impetus needed to design a sound and coordinated approach
for the organization and delivery of these services for the aged, and to
muster the political support necessary to establish and pay for this
program.?®” The legal reforms suggested n this article, however, are
valuable i themselves and can be implemented on therr own merits.

CoNCLUSION

The policies underlying the above analysis are simply stated: that the
aged person should continue to enjoy the greatest amount of freedom
consistent with his physical and mental abilities, that the legal system
should permit him to be deprived of lus independence only to the ex-
tent necessary to prevent a substantial danger of serious harm to himself
or others, and that government should provide care, treatment, and

295. New Yorx Crry OFrricE FOrR THE AGING & CrrizeNns’ COMMITIEE FOR THE AGING,
Report oF TAsk Force 10 PraN ALTERNATIVES To STATE HOSPITAL ADMISSIONS OF AGING
(1971).

296, Id. at 9-16.

297. DevELOPMENTS IN AGING 1970, supra note 292, at 88.
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supportive services designed to prolong or restore functional inde-
-pendence.

The deeper philosophical problem presented by the emergence of
a large elderly population has yet to be faced by modern society The
number of aged persons will certamly rise, but it 1s not at all certamn
that the value a youth-oriented culture places on 1ts elderly citizens will
similarly appreciate. The aged no longer have strong ties to the nuclear
family They no longer produce i a society that prizes and rewards
productivity Their role 1s vague and superfluous. These low-value
factors make 1t easy to relegate the imnterests of the elderly to the bot-
tom of society’s list of priorities, to bury them in mstitutions, or to
hand them over to managers. Whatever skepticism one may have about
the willingness of society to change its values concerming the elderly,
the law should at least allow society to make an honest choice m its
care for the aged by elimmating the oppression latent m many of the
present systems of commutment and guardianship.
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