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8. Racist Speech as Symbolic Cultural Oppression

When distinguished and parsed in this analytic manner, there-
fore, the various arguments for restraining racist speech in order
to preserve the integrity of public discourse do not in my judg-
ment support their desired conclusion. But the arguments can be
braided together to fund an accusation more powerful than its
separate strands.

In ordinary life, members of victim groups do not experience
a string of distinet disadvantages. Rather, if representations in
the current literature are accepted as true, these groups confront
in public discourse an undifferentiated complex of circumstances
in which they are systematically demeaned, stigmatized, ignored;
in which the very language of debate resists the articulation of
their claims; in which they are harassed, abused, intimidated, and
systematically and egregiously injured both individually and col-
lectively. The question is not whether these liabilities, when
taken individually and singly, justify restraining racist speech
within public discourse, but rather whether, when taken together
as a complex whole, they render public discourse unfit as an
instrument of collective self-determination for members of victim
groups, and whether this unacceptable situation would be cured
by restraints on racist speech.

What makes this question so very formidable is that it turns
on the nexus between public discourse and the value of collective
self-determination. Although the formal preconditions of that
nexus can be described, its actual substantive realization must
remain contingent upon conditions of history, culture, and social
structure. Thus when members of victim groups claim that public
discourse no longer serves for them the value of self-government,
it is no answer to reply that they have been embraced within
its formal preconditions. If members of vietim groups in fact
perceive themselves to be systematically excluded from public
dialogue, that dialogue can scarcely achieve for them those
“broader enduring values” that are its democratic justification.
The very legitimacy of democratic self-governance is thus called
into question.

The dependence of the value of public discourse upon matters
of social perception poses complex and delicate questions, but
the difficulty of these questions is profoundly magnified in the
context of the controversy over racist speech. First, the truth of
the claim that members of victim groups are cut off from mean-
ingful participation within public discourse cannot be directly
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experienced and hence evaluated by members of dominant groups.
Its resolution must therefore depend, to one degree or another,
upon acceptance of the representations of members of victim
groups. As a practical political matter, therefore, what is called
into question is not merely the truth of these representations,
but also the trust and respect with which they are received by
members of dominant groups.?® Second, the focus on trust and
respect is reinforced by the remedial claim that racist speech
ought to be censored so as to open up public discourse to victim
groups. Essentially this claim requires that self-determination be
denied to some so that it may be made available to others. Thus
society’s willingness to circumseribe public discourse is trans-
formed into a touchstone of the esteem with which it regards
victim groups.

In fact it is this transformation that most precisely supports
the argument. The argument turns on the interpretive meaning
that members of victim groups asecribe to their place in American
life; the contention is that this meaning is one of exclusion. Such
an interpretation cannot be reduced to any specific empirical
claims or conditions. Instead the need of those who feel alienated
is most exactly met by a gesture of social esteem. By conveying
in the strongest possible terms messages of respect and welcome,
the censorship of racist speech might go a long way toward
allowing members of victim groups to reinterpret their experi-
ence as one of inclusion within the dialogue of public discourse.
The objection we noted earlier, that the regulation of racist
speech within public discourse could at most restrict the publi-
cation of highly offensive racist epithets and names, and that
such regulation could only serve symbolic purposes, is thus no
longer pertinent. For the argument now turns squarely on the
politics of cultural symbolism.

The most salient characteristic of such politics is that the
particular content of government regulation is less important
than its perceived meaning. We have already noted how claims
like those of individual injury or preemptive silencing define
concrete classes of communications that are said empirically to
cause a particular harm. But the claim of cultural exclusion is
fundamentally different, for it implies no such specific referent.

209. See Lawrence, supra note 5, at 474-75. That this is a general characteristic of
group claims can be seen by the development of an analogous dynamic among those who
support the regulation of pornmography. See, e.g., C. MACKINNON, On Collaboration, in
FeviNisM UNMODIFIED: DISCOURSES ON LIFE AND Law 198 (1987).
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The claim, when pressed, is not that any specific class of com-
munications actually causes members of victim groups to feel
excluded, but rather that a particular regulatory gesture will be
the occasion for members of victim groups to feel included.?®

This suggests, however, that restraints on public discourse are
only one of a wide variety of strategies that government can
pursue to ameliorate the sense of cultural exclusion experienced
by victim groups. Other alternatives might include antidiscrimi-
nation laws, affirmative action programs, redistribution of eco-
nomic resources, restraints on racist forms of nonpublic speech,
and so forth. All these modifications of community life could be
interpreted as significant gestures of respect and inclusion. It is
a matter of political choice and characterization to reject these
alternatives as insufficient and to deem the limitation of public
discourse as necessary to overcome the alienation of victim groups.

At root, therefore, the argument from cultural exclusion seeks
to subordinate public discourse, whose very purpose is to serve
as the framework for all possible forms of politics, to a particular
political perspective. The argument begins with the sound prem-
ise that a cultural sense of participation is necessary for public
discourse to serve the value of collective self-determination. But
instead of conceiving public discourse as a means of rousing the
Nation’s political will to actions designed to facilitate that sense
of participation, the argument instead turns on public discourse
itself, and, as a matter of political perception and assertion, deems
the limitation of that discourse to be prerequisite for the elimi-
 nation of disabling alienation. The argument therefore does not
ultimately rest on the importance of protecting public discourse
from harm, but rather on the need to sacrifice public discourse
in order to recuperate profound social dislocations.

Bluntly expressed, the argument requires us to balance the
integrity of public discourse as a general structure of communi-
cation against the importance of enhancing the experience of
political participation by members of victim groups. The argu-
ment thus reiterates the position that public discourse ought to
be subordinated to the egalitarian ideals of the fourteenth amend-

210. The success or failure of the gesture will depend entirely on the perception of
members of victim groups. There is thus no guarantee that any particular regulatory
scheme will in fact actually cause members of victim groups to reinterpret their position
within public discourse. This inherent gap between regulatory design and the achievement
of regulatory purpose, coupled with the fact that only members of victim groups can
experience and evaluate the claim of cultural exclusion, creates disturbing possibilities
for strategic manipulation.
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ment. It adopts a sophisticated version of that position, however,
for it is able to contend that public discourse need be impaired
in only slight and symbolic ways. Even so minimal a gesture as
purging outrageous and shocking racist epithets could be suffi-
cient to make members of victim groups feel welcome within the
arena of public discourse, and thus to enable public discourse to
serve for them the value of self-determination.?! In this form the
argument is analogous to that advanced in the controversy over
prohibiting flag burning, in which it is also urged that public
discourse ought to be minimally impaired for highly important
symbolic reasons.2’2 Just as it has been contended that any idea
can be expressed without burning a flag,?® so it can be asserted
that any idea can be expressed without recourse to vile racist
epithets.2 In both cases, therefore, it can be argued that the de
minimis effects on public discourse are outweighed by the sig-
nificance of the interests at stake.?!®

I believe, however, that this invitation to balance ought to be
declined. This is not because balancing can be ruled out in
advance by some “absolutist” algorithm; the attraction of a purely
formal democracy may itself in extreme circumstances no longer
command limitless conviction. It is rather because, in the Amer-
ican context, the temptation to balance rests on what might be
termed the fallacy of immaculate isolation.?® The effect on public

211. Of course so minimal a gesture might not be sufficient to achieve this purpose.
The intrinsically speculative quality of the argument must be taken into account in its
evaluation.

212. According to the Solicitor General, the state’s interest in prohibiting flag burning
turns on the importance of “safeguard(ing] the flag’s identity ‘as the unique and unalloyed
symbol of the Nation.”” United States v. Eichman, 110 S. Ct. 2404, 2408 (1990) (quoting
Brief for United States at 28, 29).

213. Texas v. Johnson, 109 S. Ct. 2533, 2553-54 (1989) (Rehnquist, C.J., dissenting).

214. I should be plain that I myself reject the premise of this argument and do not
believe that the rhetorical meaning of speech can be disentangled from the manner of
its presentation. Style and substance are always interdependent, for, in the words of
Georg Lukics, “[clontent determines form.” G. LUKACS, REALISM IN QUR TIME: LITERATURE
AND THE CLasS STRUGGLE 19 (J. & N. Mander trans. 1962). For a discussion, see Post,
The Constitutional Concept, supra note 91, at 663 n.314. I therefore do not think that the
impact on public discourse of prohibiting certain kinds of words can ever properly be
said to be de minimis. I nevertheless want to evaluate the case for balancing on the
strong assumption of this kind of de minimis impact.

215. For a discussion of this argument in the context of flag burning, see Eichman,
110 S. Ct. at 2410-12 (Stevens, J., dissenting).

216. In evaluating this balance, I do not mean to call into question the holding of
Chaplinsky, which in my view attempts to distinguish private fracases from political
debate. See Post, The Constitutional Concept, supra note 91, at 679-81. It is clear enough
that racial epithets, when uttered in certain face-toface situations, would constitute
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discourse is acceptable only if it is de minimis, and it is arguably
de minimis only when a specific claim is evaluated in isolation
from other, similar claims. But no claim is in practice immacu-
lately isolated in this manner. As the flag burning example
suggests, there is no shortage of powerful groups contending
that uncivil speech within public discourse ought to be “mini-
mally” regulated for highly pressing symbolic reasons.2?

This is evident even if the focus of analysis is narrowly limited
to the structure of the claim at issue in the debate over racist
speech. In a large heterogeneous country populated by assertive
and conflicting groups, the logic of circumscribing public discourse
to reduce political estrangement is virtually unstoppable. The
Nation is filled with those who feel displaced and who would feel
less so if given the chance symbolically to truncate public dis-
course. This is already plain in the regulations that have prolif-
erated on college campuses, which commonly proscribe not merely
speech that degrades persons on the basis of their race, but also,
to pick a typical list, speech that demeans persons on the basis
of their “color, national origin, religion, sex, sexual orientation,
age, handicap, or veteran’s status.”2® The claim of de minimis
impact loses credibility as the list of claimants to special protec-
tion grows longer.

“fighting words” and hence not form part of public discourse. See Greenawalt, supra note
5, at 306. The point of the argument in text, however, is to evaluate restraints on racist
epithets in what would otherwise clearly be deemed public discourse, as for example in
political debates, newspapers, pamphlets, magazines, novels, movies, records, and so forth.

217. Anyone inclined to doubt this proposition should review again the current contro-
versy over funding for the National Endowment for the Arts, or the recent prosecutions
occasioned by the Mapplethorpe exhibition or the recordings of 2 Live Crew. See Rap
Band Members Found Not Guilty in Obscenity Trial, N.Y. Times, Oct. 21, 1990, § 1, at 1,
col. 1 (discussing 2 Live Crew's acquittal after being charged with giving obscene
performance and record store owner’s conviction after being charged with selling obscene
2 Live Crew album); Cincinnati Jury Acquits Museum in Mapplethorpe Obscenity Case,
N.Y. Times, Oct. 6, 1990, § 1, at 1, col. 1; Reverend Wildman’s War on the Arts, N.Y.
Times, Sept. 2, 1990, § 6 (Magazine), at 22, col. 1.

218. Emory University, Policy Statement on Discriminatory Harassment (1988); see Doe
v. University of Mich., 721 F. Supp. 852, 856 (E.D. Mich. 1989) (concerning sanctions for
speech victimizing an individual “on the basis of race, ethnicity, religion, sex, sexual
orientation, creed, national origin, ancestry, age, marital status, handicap or Vietnam-era
veteran status”). The regulations of Michigan State University include the prohibited
category of “political persuasion.” Michigan State University, Your Ticket to an Adventure
in Understanding (1988) (available from University Housing Programs). The regulations
of West Chester University include the category of “lifestyle.” West Chester University,
Ram’s Eye View: Every Student’s Guide to West Chester University 61 (1990) (available
from Student Development Office). The regulations of Hampshire College include that of
“socio-economic class.” Hampshire College, College Policies: Updates and Revisions (1988-
89).
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The point I want to press does not depend upon the intellectual
difficulty of drawing lines to separate similar claims. It is rather
that the remedial and political logic of equal participation applies
with analogous force to a broad and growing spectrum of group
claims. One might, of course, devise arguments, perhaps based
on the specific history of the fourteenth amendment, to distin-
guish racial epithets from blasphemous imprecations, or from
degrading and pornographic characterizations of women, or from
vicious antigay slurs, or from gross ethnic insults. But the ques-
tion is whether such arguments can withstand the compelling
egalitarian logic that unites these various situations. My strong
intuition is that they cannot, and hence that the claim of de
minimis impact on public discourse is implausible.?®

In the specific context of the argument from cultural exclusion,
moreover, a refusal to balance is far less harsh than it might
superficially appear. The fundamental challenge is to enable mem-
bers of victim groups to reinterpret their experience within the
American political and cultural order as one of genuine partici-
pation. There are a host of ways to address this challenge short
of truncating public discourse. The most obvious and potentially
effective strategy would be to dismantle systematically and force-
fully the structural conditions of racism. If we were so blessed
as to be able to accomplish that feat—if we were truly able to
eliminate such conditions as chronic unemployment, inadequate
health care, segregated housing, or disproportionately low in-
comes—then we would no doubt also have succeeded in amelio-
rating the experience of cultural exclusion.

IV. THE FIrRST AMENDMENT AND HARM TO THE EDUCATIONAL
ENVIRONMENT

If public discourse is bounded on one side by the necessary
structures of community life, it is bounded on the other by the
need of the state to create organizations to achieve explicit public
objectives. These organizations, which are nonpublic forums, reg-
ulate speech in ways that are fundamentally incompatible with
the requirements of public discourse.?®® Public discourse is the

219. This claim is also implausible, as I noted earlier, because of its vulnerable
assumption that style can be sharply distinguished from substance. See supra note 214.

220. The argument in this and the following two paragraphs is developed in detail in
Post, Between Governance and Management: The History and Theory of the Public Forum,
34 UCLA L. Rev. 1713 (1987) [hereinafter Post, Between Governance). See also Post, The
Constitutional Concept, supra note 91, at 684-85.
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medium through which our democracy determines its purposes,
and for this reason the legal structure of public discourse requires
that all such purposes be kept open to question and reevaluation.
Within nonpublic forums, on the other hand, government objec-
tives are taken as established, and communication is regulated
as necessary to achieve those objectives.

Although the Supreme Court has often held that “the First
Amendment rights of speech and association extend to the cam-
puses of state universities,” and even that “the campus of a
public university, at least for its students, possesses many of the
characteristics of a public forum,”?? in fact state institutions of
higher learning are public organizations established for the ex-
press purpose of education. The Court has always held that “a
university’s mission is education” and has never construed the
first amendment to deny a university’s “authority to impose
reasonable regulations compatible with that mission upon the use
of its campus and facilities.”??2 The Court has explicitly recognized
“a university’s right to exclude . . . First Amendment activities
that . . . substantially interfere with the opportunity of other
students to obtain an education.”?? Thus student speech incom-
patible with classroom processes may be censored; faculty pub-
lications inconsistent with academic standards may be evaluated
and judged; and so forth.

The regulation of racist speech within public institutions of
higher learning, therefore, does not turn on the value of demo-
cratic self-governance and its realization in public discourse.
Instead the constitutionality of such regulation depends upon the
logic of instrumental rationality, and specifically upon three fac-
tors: (1) the nature of the educational mission of the university;
(2) the instrumental connection of the regulation to the attainment
of that mission; and (3) the deference that courts ought to display
toward the instrumental judgment of institutional authorities.z?
The current controversy regarding the constitutionality of reg-
ulating racist speech on university and college campuses may
most helpfully be interpreted as a debate about the first of these
factors, the constitutionally permissible educational objectives of
public institutions of higher learning.2%

221. Widmar v. Vincent, 454 U.S. 263, 267 n.5, 268-69 (1981).

222. Id. at 268 n.5.

223. Id. at 277 (citing Healy v. James, 408 U.S. 169, 189 (1972)).

224. Judicial application of these factors in nonpublic fora like universities is discussed
in greater detail in Post, Between Governance, supra note 220, at 1765-1824.

225. This short discussion considers only issues pertaining to the comstitutionality of
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Courts have advanced at least three different concepts of those
objectives. The most traditional concept, which I refer to as “civie
education,” views public education as an instrument of community
life, and holds “that respect for constituted authority and obe-
dience thereto is an essential lesson to qualify one for the duties
of citizenship, and that the schoolroom is an appropriate place to
teach that lesson.”?® Civic education conceptualizes instruction
as a process of cultural reproduction, whereby community values
are authoritatively handed down to the young. The validity of
those values is largely taken for granted, and there is a strong
tendency to use them as a basis for the regulation of speech in
the manner of the traditional common law.

The concept of civic education held sway in the years before
the Warren Court and has recently been forcefully resurrected
with regard to the regulation of speech within high schools. Thus
in Bethel School District No. 403 v. Fraser®® the Court upheld
the punishment of a high school student for having delivered an
“offensive” and “indecent” student-government speech.?”® The
Court reasoned that “the objectives of public education” included
“the ‘inculecatfion of] fundamental values necessary to the main-
tenance of a democratic political system.’ "?*® Among these values
were “the habits and manners of civility as . . . indispensable to
the practice of self-government.”?°

The undoubted freedom to advocate unpopular and controver-
sial views in schools and classrooms must be balanced against
the society’s countervailing interest in teaching students the
boundaries of socially appropriate behavior. . .

. . . [Slchools must teach by example the shared values of
a civilized social order. . . . The schools, as instruments of the
state, may determine that the essential lessons of civil, mature
conduct cannot be conveyed in a school that tolerates lewd,
indecent, or offensive speech and conduct such as that indulged
in by this confused boy.?*

the regulation of racist speech. It does not consider the educational issues raised by such
regulation. These issues are, however, profound and revolve around the question of
whether legal restraint is the heuristically most effective response to racist speech.

226. Pugsley v. Sellmeyer, 158 Ark. 247, 253, 250 S.W. 538, 539 (1923).

227. 478 U.S. 675 (1986).

228. Id. at 678.

229. Id. at 681 (quoting Ambach v. Norwick, 441 U.S. 68, 77 (1979)).

230. Id. (quoting C. BEARD & M. BEarD, NEW Basic HISTORY OF THE UNITED STATES
228 (1968)).

231. Id. at 681, 683. For a more recent example of the same kind of reasoning, see
Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 271-72 (1988).
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That the concept of civic education would lead to similar
conclusions if applied to institutions of higher learning is evi-
denced by Chief Justice Burger’s 1973 dissent in Papish v. Uni-
versity of Missouri Curators:#2

In theory, at least, a university is not merely an arena for the
discussion of ideas by students and faculty; it is also an insti-
tution where individuals learn to express themselves in ac-
ceptable, civil terms. We provide that environment to the end
that students may learn the self-restraint necessary to the
functioning of a civilized society and understand the need for
those external restraints to which we must all submit if group
existence is to be tolerable.®3

Because racist speech is both deeply uncivil and contrary to
“the shared values of [our] civilized social order,’? its restraint
would be relatively unproblematic if civic education were under-
stood to constitute a constitutionally acceptable purpose of public
institutions of higher learning.?®> A number of public universities
have fashioned their regulations on exactly this understanding.
For example, the Policy Against Racism of the Board of Regents
of Higher Education of the Commonwealth of Massachusetts
argues that “institutions must vigorously strive to achieve diver-
sity in race, ethnicity, and culture sufficiently reflective of our
society. However, diversity alone will not suffice™:

There must be a unity and cohesion in the diversity which we
seek to achieve, thereby creating an environment of pluralism.
Racism in any form, expressed or implied, intentional or in-
advertent, individual or institutional, constitutes an egregious
offense to the tenets of human dignity and to the accords of
civility guaranteed by law. Consequently, racism undermines
the establishment of a social and academic environment of
genuine racial pluralism.2¢

The policy clearly postulates the fundamental task of the univer-
sity to be the inculcation of the value of “genuine racial plural-

232. 410 U.S. 667 (1973).

233. Id. at 672 (Burger, C.J., dissenting).

234. Bethel v. School Dist. No. 403 v. Frazer, 478 U.S. 675, 681 (1986).

235. For the development of this logic at the pre-university level, see, for example,
Clarke v. Board of Educ., 215 Neb. 250, 338 N.W.2d 272 (1983).

236. Commonwealth of Massachusetts Board of Regents of Higher Education, Policy
Against Racism and Guidelines for Campus Policies Against Racism 2 (June 13, 1989).
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ism,” and it proscribes racist speech because of its incompatibility
with that value.

A second concept of the mission of public education, which I
refer to as “democratic education,” begins with the very different
premise that the “public school” is “in most respects the cradle
of our democracy,””” and it therefore understands the purpose
of public education to be the creation of autonomous citizens,
capable of fully participating in the rough and tumble world of
public discourse.?® Democratic education strives to introduce that
world into the generically more sheltered environment of the
school.

The concept of democratic education was most fully expressed
during the era of the Warren Court in Tinker v. Des Moines
School District,?® in which the Court held that the purpose of
public education is to prepare students for the “sort of hazardous
freedom . . . that is the basis of our national strength and of the
independence and vigor of Americans who grow up and live in
this relatively permissive, often disputatious, society.”?® The
majority in Tinker explicitly rejected the premise of civic edu-
cation that the purpose of public schooling is the transmission of
canonical values. It concluded instead that “[iln our system, state-
operated schools may not be enclaves of totalitarianism. . . .
[Sltudents may not be regarded as closed-circuit recipients of
only that which the [s]tate chooses to communicate. They may
not be confined to the expression of those sentiments that are
officially approved.”?®t According to Tinker the object of public
education is to lead students to think for themselves.

The chief characteristic of democratic education is its tendency
to assimilate speech within public educational institutions to a
model of public discourse. Recognizing that this ambition is “not
without its costs in terms of the risk to the maintenance of
civility and an ordered society,” the Court nevertheless strongly
advanced the concept of democratic education during the late

237. Adler v. Board of Educ., 342 U.S. 485, 508 (1952) (Douglas, J., dissenting). For a
fully developed statement of this position, see Abington School Dist. v. Schempp, 874
U.S. 203, 241-42 (1963) (Brennan, J., concurring).

238. The tension between the concepts of democratic and civic education closely
recapitulates the informative debate between Piaget and Durkheim over the question of
how to teach moral values. Durkheim stressed the importance of discipline, authority,
and constraint, whereas Piaget emphasized cooperation, agreement, and autonomy. See
J. PIAGET, supra note 84, at 341-71.

239. 393 U.S. 503 (1969).

240. Id. at 508-09.

241. Id. at 511.
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1960’s and early 1970’s, in part because it believed the concept
essential to the maintenance of “our vigorous and free society.”2:
If, as I have argued, racist speech is and ought to be immune
from regulation within public discourse, we can expect courts
guided by the concept of democratic education to be quite hostile
to the regulation of racist speech within universities, preferring
instead to see students realistically prepared for participation in
the harsh but inevitable world of public discourse.

There is yet a third concept of public education, one most often
specifically associated with institutions of higher learning. This
concept, which I refer to as “critical education,” views the uni-
versity as an institution whose distinctive “primary function” is
“to discover and disseminate knowledge by means of research
and teaching.”?® Critical education locates the principal prereg-
uisite for university life in “the need for unfettered freedom, the
right to think the unthinkable, discuss the unmentionable, and
challenge the unchallengeable.”24

[Iif a university is a place for knowledge, it is also a special
kind of small society. Yet it is not primarily a fellowship, a
club, a circle of friends, a replica of the civil society outside
it. Without sacrificing its central purpose, it cannot make its
primary and dominant value the fostering of friendship, soli-
darity, harmony, civility, or mutual respect. To be sure, these
are important values; other institutions may properly assign
them the highest, and not merely a subordinate priority; and
a good university will seek and in some significant measure
attain these ends. But it will never let these values, important
as they are, override its central purpose. We value freedom
of expression precisely because it provides a forum for the
new, the provocative, the disturbing, and the unorthodox. Free
speech is a barrier to the tyranny of authoritarian or even
majority opinion as to the rightness or wrongness of particular
doctrines or thoughts.?

The university as the purveyor of critical education serves
important social purposes. These include not only the disciplined

242. Healy v. James, 408 U.S. 169, 194 (1972).

243. Report of the Committee on Freedom of Expression at Yale, 4 Hum. Rrs. 857, 357
(1975) [hereinafter Report of the Committee]. This function is not one that we ordinarily
attribute to high schools, much less elementary schools.

244. Id.

245. Id. at 357-58; see Schmidt, Freedom of Thought: A Principle in Peril?, YALE ALUMNI
MaAG., Oct. 1989, at 65, 65-66.
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pursuit of truth, but also the exemplary enactment of a “model
of expression that is meaningful as well as free, coherent yet
diverse, critical and inspirational.”>¢ The concept of critical ed-
ucation has strong affinities to the traditional “marketplace of
ideas” theory of the first amendment, and it is not uncommon
for courts who use the concept to speak of the “classroom” as
“peculiarly the ‘marketplace of ideas,” ” deserving of protection
because the “Nation’s future depends upon leaders trained through
wide exposure to that robust exchange of ideas which discovers
truth ‘out of a multitude of tongues, [rather] than through any
kind of authoritative selection.’ "%

The concept of critical education differs significantly from both
civic and democratic education. In contrast to civie education, it
rejects the notion of canonical values that are to be reproduced
in the young. Hence public universities committed to critical
education are not free to posit certain values (apart from the
value of critical education itself) and to punish those who disagree.
The logic of critical education would constitutionally require that
a public university “not restrict speech . . . simply because it
finds the views expressed by any group to be abhorrent.”?® This
stands in stark contrast to the educational project of institutions
like the University of Massachusetts, Mount Holyoke, Marquette,
or Mary Washington,® which are committed to the mission of
civic education.

The concept of critical education would also sharply limit the
ability of universities to censor uncivil speech. Speech can be
uncivil for many reasons, including the assertion of ideas that
are perceived to be offensive, revolting, demeaning, and stigma-
tizing. Critical education, however, would require the toleration

246. Byrne, Academic Freedom: A “Special Concern of the First Amendment,” 99 YALE

L.J. 251, 261 (1989). The presence of such a model
contributes profoundly to society at large. We employ the expositors of
academic speech to train nearly everyone who exercises leadership within
our society. Beyond whatever specialized learning our graduates assimilate,
they ought to be persuaded that careful, honest expression demands an
answer in kind. The experience of academic freedom helps secure broader,
positive liberties of expression.

Id.

247. Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967) (quoting United States v.
Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 1943)); see Healy v. James, 408 U.S. 169,
180-81 (1972).

248. Healy, 408 U.S. at 187-88.

249. See supra notes 47-51 and accompanying text.
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of all ideas, however uncivil.?®® This toleration would be consistent
with the Court’s 1973 holding that “the mere dissemination of
ideas—no matter how offensive to good taste—on a state uni-
versity campus may not be shut off in the name alone of ‘con-
ventions of decency.’ %!

Critical education also differs in important respects from dem-
ocratic education. The telos of critical education lies in the pursuit
of truth, rather than in the instantiation of the responsible
autonomy of the citizen. The pursuit of truth requires not only
an unfettered freedom of ideas, but also honesty, fidelity to
reason, and respect for method and procedures. Reason, as we
have seen, carries its own special requirements of civility, which
preclude coercion and abuse.?? Although enforcement of these
requirements and values would be inconsistent with democratic
education, it may well be required by critical education. Moreover
critical education requires freedom of ideas only with respect to
that speech which forms part of the truth-seeking dialogue of
the university. Thus, for example, nothing in the concept of
critical education would prevent a university from penalizing
malicious racist speech communicated solely for the purpose of
harassing, humiliating, or degrading a victim.?®® The trick, of
course, would be to distinguish such speech in a manner that
does not chill communication intended to form part of a truth-
seeking exchange.®* This represents a formidable technical chal-
lenge, for it is all too easy to permit revulsion with the content
of speech to infect regulation ostensibly justified by other rea-
sons, 2%

Although there is not space in this short essay to engage in a
full-scale exploration of the purposes of higher education, some
conclusions are clear enough. The Constitution would not permit
a public university, in the name of civic education, to prohibit

250. “If the university’s overriding commitment to free expression is to be sustained,
secondary social and ethical responsibilities must be left to the informal processes of
suasion, example, and argument.” Report of the Committee, supra note 243, at 360.

251. Papish v. University of Mo. Curators, 410 U.S. 667, 670 (1973).

252. See supra Section III(D)(1).

253. As a matter of policy, however, it is always dangerous to make the legality of
speech depend primarily upon an assessment of a speaker’s intent, for there is a powerful
tendency to attribute bad motives to those with whom we fundamentally disagree.

254. The inability to make this distinction contributed to a court’s recent decision to
strike down as unconstitutional the regulations of the University of Michigan. See Doe v.
University of Mich., 721 F. Supp. 852 (E.D. Mich. 1989); Grano, supra note 5, at 7.

255. For an admirable attempt to meet this challenge, see Grey, supre note 5, and the
regulations that Professor Grey drafted for Stanford University.
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the teaching of communism because of its conflict with community
values. Nor would the Constitution, in the name of democratic
education, preclude a public university from enforcing regulations
against highly offensive racial epithets within a classroom.

Examples like these incline me toward the concept of critical
education, yet the extent to which state universities ought con-
stitutionally to be required to pursue one or the other of these
educational missions does not seem to me without difficulties.z®
The analysis is complicated by the possibility that public univer-
sities may have various educational functions with constitution-
ally distinet characteristics. Thus it is conceivable that public
universities may be permitted to pursue the mission of civie
education within their dormitories, but be required to follow the
requirements of democratic education with regard to their open
spaces.®” These are matters that require further and ecareful
consideration.

I conclude, therefore, by stressing two brief points. First, the
constitutionality of restraints on racist speech within public uni-
versities does not depend upon the constitutionality of such
regulation within public discourse. Second, the constitutionality
of restraints on racist speech within public universities will
depend to a very great extent upon the educational purposes
that we constitutionally attribute to public institutions of higher
learning, and upon the various modalities through which such
institutions are understood to pursue those purposes. We ought
to see debate turn toward the achievement of a fuller and more
reflective comprehension of these questions.

V. ConNcLusioN: THE QUESTION OF FORMAL DEMOCRACY

This account of the constitutionality of university restrictions
on racist speech suggests that a principal flaw of the contempo-
rary debate has been its pervasive assumption that the relation-
ship of racist speech to the first amendment can be assessed

256. Cases like Tinker and Healy make clear, however, that the Supreme Court’s first
amendment jurisprudence has rested on the assumption that there are constitutional
limits to the freedom of public educational institutions to define their own educational
mission.

257. Some universities have regulated racist speech in ways that turn on similar
functional and geographic considerations. See Doe, 721 F. Supp. at 856; Tufts Restores
F'ree Speech After T-Shirt Confrontation, San Francisco Chron., Dec. 9, 1989, at B6, col. 1;
Wilson, Colleges Take 2 Basic Approaches in Adopting Anti-Harassment Plans, Chron.
Higher Eduec., Oct. 4, 1989, at A38, col. 1; Russo, Free Speech at Tufts: Zoned Out, N.Y.
Times, Sept. 27, 1989, at A29.
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independently of social context. Communication, however, does
not form a constitutionally undifferentiated terrain. The stan-
dards of first amendment protection afforded to public discourse
will not be the same as those applied to nonpublic speech, and
these in turn will differ from those that govern the regulation
of speech within instrumental governmental institutions like uni-
versities. The concrete circumstances of racist speech thus figure
prominently in the constitutional equation.

Public discourse is the realm of communication we deem nec-
essary to facilitate the process of self-determination. As that
process is open-ended, reflecting the boundless possibility of
social self-constitution, so we fashion public discourse to be as
free from legal constraint as is feasible to sustain. But as self-
determination requires the antecedent formation of a “self”
through socialization into the particularity of a given community
life, so public discourse must at some point be bounded by
nonpublic speech, in which community values are embodied and
enforced. And as the decisions of a self-determining democracy
require actual implementation, so public discourse must at some
other point be bounded by the instrumentally regulated speech
of the nonpublic forum.

I have attempted to explain the unique protections that Amer-
ican first amendment jurisprudence affords to public discourse
through a self-consciously formal analysis; that is, I have at-
tempted to uncover the formal prerequisites for the instantiation
of the value of democracy as self-determination. Although this
kind of formal analysis has the advantage of forcing us to clearly
articulate the values in whose name we purport to act, it has
the disadvantage of obscuring the messy complications of the
world. Formal analysis is always subject to the critique that
actual, substantive conditions have undermined its very point
and meaning.

From a formal perspective, democracy fulfills the purposes of
autonomous self-government because we accept an image of in-
dependent citizens deliberating together to form public opinion.
We therefore structure constitutional policy according to the
requirements of that image. But it is an image blatantly vulner-
able to the most forceful empirical attack.?® Citizens are not
autonomous; they are manipulated by the media, coerced by
private corporations, immured in the toils of racism. Citizens do

258. See, e.g., E. PURCELL, THE CRISIS OF DEMOCRATIC THEORY: SCIENTIFIC NATURALISM
AND THE PROBLEM OF VALUE {1973).
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not communicate together; they are passive, irrational, and voice-
less. Deliberation is impossible because of the technical and
economic structure of the mass media; public opinion is therefore
imposed upon citizens rather than spontaneously arising from
them. The very aspiration to self-determination reinforces pre-
existing inequalities by empowering those with the resources and
competence to take advantage of democratic processes; it syste-
matically handicaps socially marginalized groups who lack this
easy and familiar access to the media of democratic deliberation.
And so forth: the litany is by now depressingly familiar.

Of course these criticisms, and others like them, contain im-
portant elements of truth. They therefore force us to choose:
either we decide to retain the ideal of democracy as deliberative
self-determination and work to minimize the debilitating conse-
quences of these criticisms, or we decide that these criticisms
have so undermined the ideal of deliberative self-determination
that it must be abandoned and a different value for democracy
embraced. If we choose the second alternative, we have the
responsibility of articulating and defending a new vision of de-
mocracy. But if we choose the first, we have the responsibility
of working to foster the constitutional values upon which we
rely. We have the obligation of doing so, however, in ways that
do not themselves contravene the necessary preconditions of the
ideal of deliberative self-determination.?® The function of formal
analysis is to make clear the content of that obligation.

The strict implication of this essay, then, is not that racist
speech ought not to be regulated in public discourse, but rather
that those who advocate its regulation in ways incompatible with
the value of deliberative self-governance carry the burden of
moving us to a different and more attractive vision of democracy.
Or, in the alternative, they carry the burden of justifying sus-
pensions of our fundamental democratic commitments. Neither
burden is light.

259. For a striking illustration of the untoward (and in retrospect horrifying) conse-
quences of repudiating that obligation, see Marcuse, Repressive Tolerance, in R. WOLFF,
B. MooORE, & H. MARCUSE, A CRITIQUE OF PURE TOLERANCE 81 (1965).



