
William & Mary Bill of Rights Journal

Volume 24 | Issue 3 Article 7

The Impact of Liberal Ideology on Child
Protection Reform
Cassie Statuto Bevan

Copyright c 2016 by the authors. This article is brought to you by the William & Mary Law School Scholarship Repository.
https://scholarship.law.wm.edu/wmborj

Repository Citation
Cassie Statuto Bevan, The Impact of Liberal Ideology on Child Protection Reform, 24 Wm. & Mary Bill
Rts. J. 709 (2016), https://scholarship.law.wm.edu/wmborj/vol24/iss3/7

https://scholarship.law.wm.edu/wmborj
https://scholarship.law.wm.edu/wmborj/vol24
https://scholarship.law.wm.edu/wmborj/vol24/iss3
https://scholarship.law.wm.edu/wmborj/vol24/iss3/7
https://scholarship.law.wm.edu/wmborj


THE IMPACT OF LIBERAL IDEOLOGY ON
CHILD PROTECTION REFORM

CassieStatutoBevan*

ThisArticlecallsforanexaminationofliberalideologyandchild-centeredpolicies.

I willeagerlyprovidesuchanexamination,butI wanttomakeitclearthatalthough

I spentalmostallofmytimeonCapitolHillworkingforRepublicans,I canjustas

eagerlyprovideanexaminationofthedisconnectbetweenconservativeideology

andchild-centeredpolicies.I am notanapologistforconservativesonthisissue.

Despitethefactthatwordsintendedtomakechildrensafehavebeenwritteninto

socialworkmanuals,1federalhearingshavebeenheldtoinvestigatechildabuseand

neglect,2bicameralandbipartisanagreementstoeliminatechildmaltreatmenthavebeen

reached,3andchildprotectionlawshavebeenonthebooksfordecades,4four-to-five

childrenstilldieeverydayduetomaltreatment.5Whyaretheselawsnotfollowed?

Whatisthereasoningbehindtheappallinglackofimplementationandenforcement?

Whatistheimpactofliberalideologyonchildprotectionreform andaction?

* CommissionerontheU.S.CommissiontoEliminateChildAbuseandNeglectFatal-
ities; Child Welfare Fellow, Field Center for Children�s Policy, Practice, and Research at the Uni-
versityofPennsylvania;Part-timeFaculty,SchoolofSocialPolicyandPractice,University
ofPennsylvania.M.A.,M.Ed.andEd.D.,ColumbiaUniversity.Email:cbevan@ sp2.upenn.edu.

1 See generally DIANE DEPANFILIS & MARSHA K.SALUS,U.S.DEP�T OF HEALTH &
HUMANSERVS.,CHILDPROTECTIVESERVICES:AGUIDEFOR CASEWORKERS (2003)(explain-
inghowsocialworkersmustdealwithbothchildrenandparentsinordertobeeffectiveand
limitfearandaggression).

2 See Breaking the Silence on Child Abuse: Protection, Prevention, Intervention, and
Deterrence:Hearing Before the Subcomm. on Children and Familiesof the S.Comm.on Health,
Educ., Labor, &Pensions,112thCong.(2011);To Examine Recent Failure to Protect Child
Safety: Hearing Before the Subcomm. on Human Res. of the H. Comm. on Ways & Means,
108thCong.(2003);ChildAbusePreventionandTreatment in the1990s Keeping Old Promises,
Meeting New Demands: Hearing Before the H. Comm. on Children, Youth, &Families,102d
Cong.(1992).

3 See, e.g.,ProtectOurKidsActof2012,H.R.6855,112thCong.(aspassedbythe
HouseofRepresentatives,Dec.19,2012).

4 See AdoptionandSafeFamiliesActof1997,Pub.L.No.105-89,111Stat.2115(1997)
(codifiedinscatteredsectionsof42U.S.C.(2012));ChildAbusePreventionandTreatment
Act, Pub. L. No. 93-247, 88 Stat. 4 (1974) (codified as amended at 42 U.S.C. §§ 5101�5106,
5116(2012)).

5 About CECANF,COMM�N TO ELIMINATE CHILD ABUSE & NEGLECT FATALITIES

(2015),https://eliminatechildabusefatalities.sites.usa.gov/about-us/overview/[http://perma.cc
/FFH9-NDQ8].
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AsacommissionerforthefederallymandatedCommissiontoEliminateChild

AbuseandNeglectFatalities(CECANF),6I askedapanelofdirectorsofchildwelfare

and children�s mental health experts: �Who do you believe is your client?� The re-

sponses ranged from �everyone who walks through the door� to �all poor Americans.�

Notoneexpert,outofallthestateagencydirectors,namedthechildastheclient.In

fact, the panel ended with one of the witnesses grabbing the microphone to say: �Noth-

ing can help prevent children from dying from maltreatment.� Children cannot be

protecteduntiltheproblemsthatstem from povertyandinstitutionalracism aresolved.

InFebruary2014,atwo-year-oldchildinVermontwasallegedlymurderedat

thehandsofherstepfather.7Onlyayearearlier,thechildsufferedtwobrokenlegs

asaresultofabuse.8Inthewakeofherdeath,theVermontStatePoliceconducted

acriminalinvestigationtodetermineifanychildwelfareworkersknew thatthetwo-

year-oldchildhadherlegsbrokenonlyoneyearbeforeandthatthemotherwaited

twodaysbeforegoingtothehospitalwhileherchildsufferedseverepain.9Thechild

welfareworkersknew,butwereswayedbythefactthatthemotherparticipatedin

counselingandparentingclassesandtookthisasevidencethatthemothershould

bereunitedwiththetoddler,consequentlyawardingfullcustodytothemotheron

February6,2014.10 Thirteen days later, the child �was admitted to the hospital with

multiple severe head trauma resulting in her death.�11Ittookthestepfatherlessthan

twoweekstoallegedlymurderthischild.Nocriminalchargeswerefiledagainstthe

childwelfareworkers,inpart,becausetheleadinvestigatornotedthatseveralofthe

child welfare workers that he interviewed, along with an official from the State�s

Attorney�s Office, stated that �there is an overwhelming push from the onset of most

6 See U.S.DEP�T OF HEALTH & HUMAN SERVS.,CHILD MALTREATMENT 54(2013)
[hereinafterCHILD MALTREATMENT],http://www.acf.hhs.gov/sites/default/files/cb/cm2013
.pdf[http://perma.cc/TYU7-GTLE](takingtheestimatednumberofchilddeathsperyear
(1,520)anddividingthem by365yieldsaresultofmorethanfourchilddeathsperday).

7 Slain Toddler�s Mother Had History of Abusing Her,WPTZ(Feb.25,2014,5:05PM),
http://www.wptz.com/news/vermont-new-york/burlington/slain-toddlers-mother-had-history
-of-abusing-her/24667500[http://perma.cc/ZQ52-QFDX];JackThurston,StepfatherPleads
Not Guilty in 2-Year-Old�s Death,WPTZ(Feb.24,2014,4:29PM),http://www.wptz.com
/news/vermont-new-york/burlington/doctor-to-police-someone-held-toddlers-head-so-tight
-her-skull-cracked/24647312[http://perma.cc/ZN5F-CH63].

8 LauraKrantz,Report Details Communication Breakdown in Dezirae Sheldon Case,
VTDIGGER(June14,2014,2:25AM),http://vtdigger.org/2014/06/14/report-details-communi
cation-breakdown-dezirae-sheldon-case/[http://perma.cc/YY9Z-V7ZY].

9 Id.
10 Letterfrom William H.Sorrell,AttorneyGen.,StateofVt.,toDavidYacavone,

Comm�r, Vt. Dep�t of Children & Families 2 (June 11, 2014) (on file with the Office of the
AttorneyGeneraloftheStateofVermont)(offeringareviewoftheinvestigationofthedeath
of the child, and signaling the Department of Children and Families� mistakes in handling the
child�s situation).

11 Id.
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cases for re-unification.�12 �It was brought up that this focus on reunification very often

puts the needs of the parents above the needs and interest of the child or victim.�13

Toomanyprofessionalsinthefieldsofsocialwork,law,andmedicineignore
whatiswidelyknownaboutsocialservicestopreventortreatparentsthatharm their
children.Thoughsomepromisingprogramsareemerging,theweightofempirical
evidenceindicatesthattoolsforassessing child safety,along with child abuse
preventionandtreatmentprogramsascurrentlyadministeredandimplemented,are
noteffective.A reporttoCongressontheeffectivenessofactivitiesundertheChild
AbusePrevention and TreatmentAct(CAPTA)14 noted thatavailableresearch
cannotattributefederallyfundedstategrantswithproducinganychangeorspecific
outcomes.15Yet,thebeliefpersiststhateveryabusedandneglectedchildcansafely
remaininhisfamilyorreturntohisfamilythroughtheprovisionofservices.This
Articlewillexaminetheideologythatcontributestofront-linecaseworkersrespon-
sibleforassessingchildsafety,oftenexperiencingconfusionaboutwhotheirclient
is, resulting in these workers� belief that they must exhaust every effort to preserve
orreunifyabusivefamiliesbeforemakingchildsafetyaconcern.

Twentyyearsago,I testifiedbeforeCongress,pleadingforachangeofparadigm

inchildprotectionprograms,thatis,tomovefrom anadult-centeredtoachild-

centeredfocus.16Thevulnerabilityofchildren,especiallythosechildrenmostlikely

to die from abuse and neglect� infants under the age of one� is well established.17

Yet,itisinfantsundertheageofonewhorepresentthelargestpopulationofchildren

enteringout-of-homeplacementbecausetheirfamiliescannotorwillnotkeepthese

babiessafe.18 Thelatestfederalstatisticsshow that17% oftheentrantsintofoster

careinthe2013fiscalyear(FY 2013)wereundertheageofone.19Thattranslates

12 PoliceReportofDet.Lt.JamesCruise,Vt.StatePolice,para.206(2014)(areportby
aVermontStatePoliceofficercontainingCaseNarrative-14C101622regardingthedeathof
DeziraeSheldonanddeterminingwhethertheVermontDepartmentofChildrenandFamilies
was responsible for facilitating the child�s death).

13 Id.
14 ChildAbusePreventionandTreatmentAct,Pub.L.No.93-247,88Stat.4(1974)

(codified as amended at 42 U.S.C. §§ 5101�5106, 5116 (2012)).
15 U.S.DEP�T OF HEALTH & HUMAN SERVS.,REPORT TO CONGRESS ON THE EFFEC-

TIVENESS OF CAPTA STATE PROGRAMS & TECHNICAL ASSISTANCE 1�9(2013),http://
www.acf.hhs.gov/sites/default/files/cb/capta_effectiveness_rptcongress.pdf[http://perma.cc
/QZ9V-VXWH].

16 Federal Adoption Policy: Hearing Before the Subcomm. on Human Res. of the H. Comm.
on Ways & Means, 104th Cong. 130 (1996) (statement of Carol Statuto Bevan, Comm�r,
U.S. Comm�n on Child & Family Welfare).

17 U.S.DEP�T OF HEALTH & HUMAN SERVS.,CHILD MALTREATMENT 56(2011),http://
www.acf.hhs.gov/sites/default/files/cb/cm11.pdf[http://perma.cc/6LUQ-4YRY].

18 U.S.DEP�T OF HEALTH & HUMAN SERVS.,THEAFCARS REPORT NO.21,at2(2014)
[hereinafterTHE AFCARS REPORT],http://www.acf.hhs.gov/sites/default/files/cb/afcars
report21.pdf[http://perma.cc/QMW3-2NRC].

19 Id.
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to43,085babieswhohadtoberemovedfrom theirparentstokeepthem safe,or

118babieseachday.20

Humandevelopmentisanongoingprocessthatstartsatbirth.Theimportance

ofbondingandattachmenttoatleastonesignificantnurturingadultformsthebasis

foremotional,cognitive,andmotordevelopment.21Infantsneedconsistentandpre-

dictablecaretotrusttheworldaroundthem.22

Childprotectionlawsandprogramsthatplacetherightsofadultstoparent

above the infants� need for a safe and stable environment send babies on a long and

irreversiblejourneyfilledwithadversechangesinthebrain,cognitiveandphysical

developmentaldelays,socio-emotionaltrauma,repeatedabuse,andevendeath.23

Compliancewithattendanceatangermanagementorparentingclassesistoooften

viewedasevidenceofparentalfitnessorreadinessforchange.Almostallfamily

interventionparadigmsdeem successaskeepingfamiliestogetherandview any-

thingshortoffamilypreservationorreunificationasafailure.24 Rulenumberone

inthebasicguidetosocialworkistonever,ever,giveuponafamily.

InFY 2013,anestimated679,000childrenwereabusedorneglected,leadingto

1,520reportedchilddeaths.25Theseofficialstatisticsonthesizeandscopeofchild

abuseandneglectareseriouslyflawed;allfifty-twojurisdictionsdefinechildabuse

andneglectdifferently.26 Thereisnonationalstandardoneventhedefinitionofa

fatalityduetochildabuseorneglect,orwhocanbeaperpetratorofchildabuse.In

somestates,thechildkilledbytheparamourofaparentwillbecountedasavictim

ofchildabuse,whileinanotherstatethechildwillnotbeconsideredachildabuse

victim because the paramour does not fit a restrictive civil definition of �perpetra-

tor.�27Oneofthemostimportantdatasystemstomeasurechildabuseandneglect,

theNationalChildAbuseandNeglectDataSystem (NCANDS),isvoluntary.28Thus,

20 See id. (dividing43,085babiesthatareplacedintofostercareby365daysperyear
yieldsaresultoflittlemorethan118babiesperday).

21 See JOSEPH GOLDSTEIN,ANNA FREUD & ALBERT J.SOLNIT,BEYOND THE BEST IN-
TERESTS OF THECHILD 31�32 (1973).

22 ERIK H.ERIKSON,CHILDHOOD AND SOCIETY 219�22(1sted.1950);SaulMcLeod,
Psychosocial Changes: Erik Erikson,SIMPLY PSYCHOL.,http://www.simplypsychology.org
/Erik-Erikson.html(lastupdated2013).

23 Nat�l Sci. Council on the Developing Child, The Science of Neglect: The Persistent
Absence of Responsive Care Disrupts the Developing Brain 3�4 (Harvard Univ. Ctr. on the
DevelopingChild,WorkingPaperNo.12,2012),http://www.developingchild.harvard.edu
/resources/the-science-of-neglect-the-persistent-absence-of-responsive-care-disrupts-the
-developing-brain/[http://perma.cc/8H56-Z2G8].

24 ELIZABETH BARTHOLET,NOBODY�S CHILDREN:ABUSEAND NEGLECT,FOSTER DRIFT,
AND THEADOPTION ALTERNATIVE38�39(1999).

25 CHILD MALTREATMENT,supra note6,at20,54.
26 Id. atviii.
27 Interview with Cathleen Palm, Founder of the Ctr. for Children�s Justice (Feb. 7, 2015).
28 U.S. Dep�t of Health & Human Servs., NCANDS,CHILDREN�S BUREAU,http://www
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notallstatessubmitdataoneveryitem.Somedatasystemsofferduplicatecountsof

childrenbycountingachildeachtimethechildisthesubjectofareportinafederal

fiscalyear.29 Othersystemscountachildonlyoncedespitethenumberofreportsof

abuseinafederalfiscalyear.30

Themeasurementofchildabuseandneglectisfraughtwithproblemstoonumerous

todetailhere.Itisimportant,however,torecallthatonlywhensocialproblemsare

countedormeasureddoestheproblem existintheeyesofpolicymakers.Ithasbeen

over fifty years since the term �battered-child syndrome� was coined,31yetprofes-

sionalsandthepubliccontinuetoignorethesizeandscopeoftheproblem andview

it as somebody else�s problem. Moreover, there is no national study that examines

theseverityoftheabuseorneglect.

Whenreportsofsevereabuseorneglectaresubstantiated,thechildrenareoften

removedfrom theirbiologicalparentsfortheirownsafety.Hereagain,thereisno

nationaldataordefinitionofaperpetratorofchildabuse,butanexaminationofthe

FourthNationalIncidenceStudyofChildAbuseandNeglect(NIS-4)datareveal

that80.8% werebiologicalparents.32AccordingtotheNIS-4,therateofchildabuse

andneglectiseighttimesgreaterwhenchildrenarelivingwithoneparentandthat

parent�s paramour than the rate of abuse when children are living with two married

biologicalparents.33

Two current laws that require making children�s health and safety the paramount

concernaretheAdoption& SafeFamiliesActof1997(ASFA)34 andtheChild

AbusePrevention& TreatmentActof2010(CAPTA).35 CAPTA inparticularhas

beenmetwithmuchoppositionasreflectedbythespectacularlackofenforcement

andimplementation.36

.acf.hhs.gov/programs/cb/research-data-technology/reporting-systems/ncands[http://perma

.cc/B8HG-8WMJ].
29 CHILD MALTREATMENT,supra note6,at19.
30 Id.
31 C.HenryKempeetal.,The Battered-Child Syndrome,181JAMA 17(1962)(bringing

tolighttheharmfulandoftenlife-threateningabusethatchildrenhavesufferedfrom their
parentsorfosterparentsandhow ithasbeeninadequatelyhandledbyphysiciansthusfar).

32 U.S.DEP�T OF HEALTH & HUMAN SERVS.,FOURTH NATIONAL INCIDENCE STUDY OF

CHILDABUSEANDNEGLECT (NIS-4):REPORTTO CONGRESS6-3(2010),http://www.acf.hhs.gov
/sites/default/files/opre/nis4_report_congress_full_pdf_jan2010.pdf[http://perma.cc/J24U-7F4V].

33 See id. at 5�19 (showing that 0.0068% of children living with biological parents are
abused, while 0.0572% of children living with one biological parent and their parent�s unwed
partnerareabused).

34 AdoptionandSafeFamiliesActof1997,Pub.L.No.105-89,111Stat.2115(1997)
(codifiedinscatteredsectionsof42U.S.C.(2012)).

35 ChildAbusePreventionandTreatmentAct,Pub.L.No.93-247,88Stat.4(1974)
(codified as amended at 42 U.S.C. §§ 5101�5106, 5116 (2012)).

36 See GerardF.Glynn,The Child�s Representation Under CAPTA: It Is Time for
Enforcement,6NEV.L.J.1250,1253(2006)(discussinghow statesarenotfullycomplying
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ASFA wasenactedin1997withmuchenthusiasm expressedbybothchambers

andbothparties.37 The worn out phrase �children are our most precious resource�

wasbanteredaboutliberallyincongressionalhearings.38 Yet,despitetherhetoric,

oppositiontothreekeyprovisionsofthislaw wasevidentatthestartandcontinues

tothisday,almosttwentyyearslater.39

ThefirstASFA provisionundertheTitleIV-Estateplanrequiresthatstates,in

determining and making reasonable efforts on behalf of the child, must make �the

child�s health and safety . . . the paramount concern.�40ThesecondASFA provision,

alsoacomponentoftheTitleIV-Estateplan,clarifiesthatstateswouldcontinueto

berequiredtomakereasonableeffortstopreserveandreunifyfamilies;however,

this requirement could �bypass� reasonable efforts in cases where a court has found

thatthechildhasbeensubjectedto

aggravatedcircumstances...(...which...mayincludebut

neednotbelimitedtoabandonment,torture,chronicabuse,and

sexualabuse);...theparenthas...committedmurder...of

anotherchildoftheparent;...committedvoluntarymanslaugh-

ter...ofanotherchildoftheparent;...aidedorabetted,at-

tempted,conspired,orsolicitedtocommitsuchamurderorsuch

avoluntarymanslaughter;or...committedafelonyassaultthat

resultsinseriousbodilyinjurytothechildoranotherchildofthe

parent;or...theparentalrightsoftheparenttoasiblinghave

beenterminatedinvoluntarily.41

ThethirdASFA provisionistherequirementthatstatesinitiateapetitionto

terminateparentalrights(TPR)forgroupsofchildren:those(1)whohavebeenin

foster care for fifteen of the most recent twenty-two months (known as the �15/22

month rule�); (2) who the court has determined are abandoned infants (as defined

with CAPTA�s mandate to provide children advocatesandthattherelacksamonitoring
system toensurecompliance).

37 Memorandum from Admin. for Children & Families, U.S. Dep�t of Health & Human
Servs.,toStateandTerritorialAgenciesAdministeringorSupervisingtheAdmin.ofTitle
IV-B & TitleIV-EoftheSoc.Sec.Act,IndianTribes& IndianTribalOrgs.2(Jan.8,1998),
http://www.acf.hhs.gov/sites/default/files/cb/pi9802.pdf[http://perma.cc/FQ9A-RJCK].

38 See, e.g.,144CONG.REC.12,043(1998);142CONG.REC.E571,581(dailyed.Apr.19,
1996)(statementofHon.MajorR.Owens).

39 JohnB.Mattingly,�Twenty� Years with the Adoption and Safe Families Act,in URBAN

INST.& CTR.FOR THESTUDY OF SOC.POLICY,INTENTIONS AND RESULTS:A LOOK BACK AT

THEADOPTION AND SAFEFAMILIES ACT 58(2009),http://www.cssp.org/publications/child
-welfare/top-five/intentions-and-results-a-look-back-at-the-adoptions-and-safe-families
-act.pdf[http://perma.cc/6D2M-UDLX].

40 AdoptionandSafeFamiliesActof1997§101,42U.S.C.§671(a)(15)(2012).
41 Id.



2016] THEIMPACT OF LIBERAL IDEOLOGY 715

bystatelaw);or(3)whothecourthasdeterminedhavebeenassaultedbytheir

parents,orwhoseparenthaskilledorassaultedanotheroftheirchildren.42Thereare

exceptionstothisrequirementtoterminateparentalrights.Theexceptionsapplyin

variouscircumstances,includingwhenthechildisbeingcaredforbyarelative,when

the state has a �compelling reason,� which documents that TPR is not in the child�s
bestinterests,orwhenthestatehasnotprovidedtheservicesnecessaryforthechild

toreturnhome.43

Thesecondapplicablelaw,theChildPreventionNeglectandTreatmentAct

(CAPTA),44wasfirstenactedin1974.Therehavebeenmanyrevisionsandreauthori-

zationstothislaw,themostrecentamendmentsbeing implemented in 2010.45

CongressenactedCAPTA tocreateafederalvehicleforstateactivitiesrelatedto
preventionandrespondingtochildabuseandneglect.46Asaconditionofreceiving

26.5milliondollars,47averymodestpooloffederaldollars,statesandcertainIndian

nationsarerequiredtohaveproceduresinplace:(1)forreceivingandresponding

toreportsofchildmaltreatment;(2)forprovidingassurancesthatstateplansare

implementedtokeepchildrensafe;and(3)toconductresearchtodeterminethesize

andscopeofchildabuse.48

CAPTA requiresstatestomeetcertainrequirementsorregulationstoobtainthe

federalgrant.49Theseassurancesrangefrom how astateplanstospendtheCAPTA

fundstolanguageregardingthelegalprovisionsforexpeditingtheterminationof

parentalrights.50 TheseprovisionsareverysimilartotheASFA provisionsclarify-

ingthatstatesarenotrequiredtomakereasonableeffortstoreuniteachildwhose

parentshavebeenconvictedofaheinouscrimeagainstthatchildorsibling.51 In

addition,astateplanmustbecertifiedbythegovernorofthestate,ensuringthatthe

statehasanenforceablestatuteinplacethatspecificallyaddressestheneedsofnew-

bornsidentifiedasbeingaffectedbyparentalexposuretoillegaldrugsorsufferingfrom

withdrawalsystemsand/orFetalAlcoholSpectrum Disorder(FASD).52Therequire-

ment also includes: (1) the development of a �plan of safe care for the infant born�;

42 Id. §103.
43 Id.
44 ChildAbusePreventionandTreatmentAct,Pub.L.No.93-247,88Stat.4(1974)

(codified as amended at 42 U.S.C. §§ 5101�5106, 5116 (2012)).
45 CAPTA ReauthorizationActof2010,Pub.L.No.111-320,124Stat.3459(2010)

(codified as amended at 42 U.S.C. §§ 5101�5106, 5116 (2012)).
46 Child Abuse Prevention and Treatment Act § 2 (creating a �National Center on Child

Abuse and Neglect�).
47 AM.HUMANEASS�N,FEDERAL FISCAL YEAR (FY)2012BUDGET 2(2011).
48 42U.S.C.§5116a(2012).
49 Id.
50 Id.;id. §5106a.
51 Compare id. §5106a,with AdoptionandSafeFamiliesActof1997§101,42U.S.C.

§671(a)(15)(2012).
52 42U.S.C.§5106a.
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(2) �procedures for . . . immediate screening, risk and safety assessment�; (3) �prompt

investigation of [the] report�; and (4) procedures for protecting the safety of a victim

ofchildabuseorneglect.53Whilethehospitalstafforotherhealthcareprofessionals

arerequiredtonotifychildprotectiveservicesofthebirthofaninfantbornexposed

toillegaldrugsand/orFASD,CAPTA andrelatedstatelawsunderscorethatthisre-

ferral does not constitute a �child abuse report� and does not trigger any prosecution.54

It is instead intended to assure the infant�s safety through the provision of services

tothemotherfollowinghospitaldischarge.55

Itmustbenotedthat,althoughthesafeplanofcareprovisionwasabipartisan
andbicameralnotion,itremainedthesubjectofmuchcongressionaldebateforalmost
adecade.56 Despite the provision�s sponsor, Representative James Greenwood�s (R-
PA),attemptstoclarifythattheprovisionwasintendedtodeterminewherethenew-
bornwouldgoafterleavingthehospital,acar,orhomelessshelter,andifthemother
hadaccesstotreatment,57 theobjectionscenteredontwoissues:theinclusionof
alcoholexposureintheinfantandtheargumentthatmotherswouldbeprofiledfor
referraltochildprotectionservices.58Thereisverylittleevidenceatthefederallevel
thatcapturesinformationaboutimplementationoftheexpeditedproceduresforTPR
underASFA orthefulfillmentofthestateplanrequirementsunderCAPTA toensure
asafeplanofcarefornewbornsbornaddictedtosubstances,whetherlegalorillegal.
Likewise,therearenonationaldataonCAPTA-relatedreportsforsubstance-exposed
newborns.Overall,thereactionstothesereformshavebeenuniform andinlock-
step.Stateshavenullifiedtheimpactofthefederalstatutes,judgeshaveignoredthe
intentofthestatute,andsocialworkershaveactivelyresistedthelaw.59 Neither
ASFA norCAPTA apparentlysentastrongenoughsignalaboutchangingfrom an
adult-centeredtoachild-centeredfield.Or,thesignalcouldnotbedetectedbecause
oftheoverwhelmingbeliefthattherightsofparentsmustbepreservedandthat
government intervention into abusive homes is a slippery slope to the �nanny state.�
OnMarch30,2015,theAdministrationforChildrenandFamilies(ACF)published
afinalruleintheFederalRegisterremovingtheCAPTA regulationsreferredto
aboveintheirentirety.60Theruleclarifiedthatthischangereflectsstatutorychanges

53 Id.
54 Id.
55 149CONG.REC.15,058(2003).
56 Id. at15,064.
57 Id. at15,058.
58 Basedonconversationstheauthorhadduringnegotiationsonthelegislation,which

areonfilewithauthor.
59 Child Care and Child Welfare: Joint Hearing Before the Subcomm. on Human Res.

of the Comm. on Ways & Means & the Subcomm. on Early Childhood, Youth, & Families
of the Comm. on Econ. & Educ. Opportunities,104thCong.109(1995)(statementofCassie
StatutoBevan).

60 RemovalofChildAbuseandNeglectPreventionandTreatmentActImplementing
Regulations,80Fed.Reg.16,577(Mar.30,2015)(tobecodifiedat42U.S.C.§5101).
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andoutdatedprovisionsanddoesnotestablishoraffectsubstantivepolicy.61 This
ruleeffectivelyeliminatesanyfederalconditionsforstatesreceivingCAPTA funds
and in this author�s opinion may impact some safeguards for children in terms of
effectiveimplementation.

Mustweasasocietyacceptthesevereandchronicabuseofourchildrenasa

systemicflaw inourgovernment-runprograms?UnlikewithinVeteransHealthcare

System,whereconstituenciesareunitedandvocalindemandingreform tocorrect

flaws,thechildprotectionvoiceismuted.62 It appears that liberals who blame �the

system� want reforms, but not if reform means making the child�s safety the para-

mountconcernabovethefamily.63 Thesearethesamepeoplewhocallforschool

reform, but only if the reforms do not offend the teachers� unions.

Theobjectionstothebypassofreasonableeffortstomakechildrensafeisthat

low-income,minority communitieshavebeen long discriminated againstby a

hostilegovernmentthatisindifferenttotheirneedsasacommunity.64Institutional

racism iscorrelatedwithviolentanddrug-plaguedcommunities,low-performing

schools,highschooldrop-outrates,alackofjobskills,few employmentopportuni-

ties,nocommunitydevelopment,andadisproportionatenumberofpoorunwedteen

mothers.65Butaseverystatisticsclasspoundsintotheheadsofstudents:correlation

isnotcausality.

Thebypassofreasonableeffortsinparticularwasviewedbystateadvocacy

groups as an infringement of states� rights to write domestic relations laws. The

expeditedprocedurestoshortenthestayofchildreninout-of-homecareinthe

federallaw mightcausestatechildabuselawstobewrittenorlosefederalfunds.A

mandatedlistofaggravatedcircumstancesmightomitcircumstancesthatonestate

findscompellingorbetoo expansivesoastoconstrain stateflexibility.These

argumentsledthedrafterstoweakentheaggravatedcircumstancesprovisiontoan

illustrativelistofbehaviorsdefinedbystatelaw ratherthanafederallymandated

expansivelistofparentalbehaviors.66 Theprovisiondidnotsendastrongenough

signaltothestatesthatrepeatedandsevereabuseofachildwouldtriggerthebypass

61 Id.
62 See CassieStatutoBevan,Adoption and Safe Families Act: No Second Chances?,in

URBAN INST.& CTR.FOR THESTUDY OF SOC.POLICY,INTENTIONS AND RESULTS:A LOOK

BACK AT THEADOPTION AND SAFEFAMILIES ACT 52,52(2009),http://www.cssp.org/publi
cations/child-welfare/top-five/intentions-and-results-a-look-back-at-the-adoptions-and-safe
-families-act.pdf[http://perma.cc/6D2M-UDLX].

63 See CASSIESTATUTO BEVAN,FOSTER CARE:TOO MUCH,TOOLITTLE,TOOEARLY,TOO

LATE 24�29 (1996).
64 See PATRICKT.MURPHY,WASTED:THEPLIGHT OF AMERICA�S UNWANTEDCHILDREN

19 (1997) (explaining the formation of the �black underclass�).
65 See DOROTHY ROBERTS,SHATTERED BONDS:THECOLOR OF CHILD WELFARE94�95

(2002)(explainingtheeffectsofracistinstitutionsandwhiteprivilege).
66 AdoptionandSafeFamiliesActof1997§101,42U.S.C.§671(a)(15)(2012).
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ofreasonableefforts.Forexample,aMarylandbilliscurrentlymovingthroughthe

General Assembly to add �severe physical abuse� to the list of circumstances where

reasonableeffortsdonothavetobemade.67

OnMarch6,2015,theWashington Post reportedthecaseofathree-month-old

infantwhosufferedabrainfractureandseveralbrokenribs.68 CPS removedthe

babyfrom herparents,butaftereighteenmonths,socialworkersreunitedthefamily,

claimingthatunderMarylandlaw therewasinsufficientevidencethatthebabywas

abused.69 Ittookonlythreeweeksforthefathertobeatthechildtodeath.70 The

sponsor of the Maryland bill stated that Social Services did not believe that �chronic

abuse,� as an aggravated circumstance, applied in this case because the baby was in

fostercareforeighteenmonths.71Thus,thesocialworkersbelievedthattheyhadno

choicebuttoreturnthechild.72 For this reason, Maryland�s proposed law to add

�severe physical abuse� to the state law is necessary.73 Suchcircumstanceshave

beeninthefederallaw foralmosttwentyyears.74 Stateresistancetothebypassof

reasonableeffortshasputseverelyabusedchildrenatriskwhilestatelegislators

diddlewithstatedefinitions.

This proposed change in Maryland law to define �aggravated circumstances�

asseverephysicalabuse,sexualabuse,life-threatening neglect,ortorturewas

intendedtoclarifythespecificcircumstancesinwhichlocalsocialservicescould

petitionthecourtthatreasonablereunificationeffortsarenotrequired.Despitethe

factthattheproposalpassedbothHousesoftheGeneralAssembly,GovernorLarry

HoganvetoedtheHousebillonMay12,2015.75However,thegovernordidsignthe

Senatebill,accomplishingthesameresult.76

ThethreeexceptionstomovingtoTPR perthe15/22monthrulehaveguttedthe

rule.Theseexceptionsapplyif:(1)thechildisinthecareofarelative;(2)services

havenotbeenprovidedtotheparent;or(3)thestatedoesnotbelievethatTPR isin

the child�s best interests.77Theseexceptionsthatmustbedocumentedbythestates

67 S.B.150,2015Leg.,432dSess.(Md.2015);H.B.171,2015Leg.,432dSess.(Md.2015).
68 OvettaWiggins,Md. House Passes Bill to Keep Kids Out of Potentially Dangerous

Homes,WASH.POST,Mar.6,2015,atB1.
69 Id. atB1,B3.
70 Id. atB1.
71 Id. atB3.
72 Id.
73 See supra note67.
74 AdoptionandSafeFamiliesActof1997§101,42U.S.C.§671(a)(15)(2012)(listing

abandonment,torture,chronicabuse,andsexualabuseaspartoftheillustrativelistofaggra-
vatedcircumstancesthatwouldtriggerabypassofreasonableefforts).

75 Letterfrom LawrenceHogan,Jr.,Md.Governor,toMichaelE.Busch,Md.Speaker
oftheHouse(May12,2015),http://mgaleg.maryland.gov/2015RS/veto_letters/hb0171.pdf
[http://perma.cc/9VRF-DY4H].

76 Id.
77 42U.S.C.§675(5).
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to be �compelling� have become the rule. Herein lies what is known as the problem

oftheclocks.Theclocksonthemotherswhoaresubstanceabusers,mentallyill,or

in prison are out of sync with the child�s 15/22 month clock. Each of the clocks is

timedtodifferentevents.

The child�s clock must be responsive to the child�s developmental needs for

safety,permanency,andwell-being.Theextensiveworkonthecriticalperiodsin

the development of an infant�s brain has not been connected to the laws and policies

in child protection. �For example, evidence shows that the simple act of singing to

asix-month-oldbabysignificantlystimulatesboththeauditoryandvisualareasof

thebrain,whereasthelackofsuchstimulationcanleadtodelayedlanguagedevel-

opment and compromise the brain�s ability to respond to auditory stimuli.�78

In the early drafts of ASFA, the clock was timed to the child�s age.79Forentrants

intofostercare,from birthtosixmonthsthetimeforTPR wasthreemonths;forsix

monthstotwelvemonthstheclockwassixmonths;from twelvemonthsofagethe

clockreadoneyeartopermanency.80Theearlydraftsneversaw thelightofdaydue

totheextentofcontroversythatthesedeadlinesstirredup.81 The child�s clock was

sensitive to the child�s sense of time and needs for attachment and bonding, i.e.,

thesedeadlinesweretrulychild-centered,butnotpoliticallyfeasible.Thus,thefinal

legislationrequiresapermanencyhearingatoneyeartodeterminethegoalsforthe

child,butthechildcanremaininfostercarefortwenty-twomonths,oralmosttwo

years.82 Thisdeadlinecontinuestobehighlycontroversialbecausethedeadlineis

child-centeredanddoesnotmakeautomaticexceptionsforsubstanceabuse,mental

illness,orprisonterms.83

Itisestimatedthatsome600,000childrenareimpactedbyparentalsubstance

abuseeachyear,withabout170,000ofthoseputintofostercare.84Itisarguedthat

substance-abusingparentsmusthaveaccessibleandavailablerecoveryservicesto

successfullyleadasoberlifeandmakeasafehomeforthechild.85Theopponents

78 StatutoBevan,supra note62,at52.
79 H.R. 867, The �Adoption Promotion Act of 1997�: Hearing on H.R. 867 Before the Sub-

comm. on Human Res. of the H. Comm. on Ways &Means, 105th Cong. 12�13 (1999) [here-
inafterH.R. 867 Hearing](textofH.R.867).

80 Basedonconversationstheauthorhadduringnegotiationsonthelegislation,which
areonfilewithauthor.

81 H.R. 867 Hearing,supra note79,at46(statementofMaryleeAllen,Dir.,ChildWelfare
& Mental Health Division, Children�s Defense Fund).

82 42U.S.C.§675(5).
83 See generally StatutoBevan,supra note62.
84 NancyYoung& SidGardner,ASFA Twelve Years Later: The Issue of Substance Abuse,

in URBAN INST.& CTR.FOR THESTUDY OF SOC.POLICY,INTENTIONS ANDRESULTS:A LOOK

BACK AT THEADOPTION AND SAFEFAMILIES ACT 93,94(2009),http://www.cssp.org/publi
cations/child-welfare/top-five/intentions-and-results-a-look-back-at-the-adoptions-and-safe
-families-act.pdf[http://perma.cc/6D2M-UDLX].

85 Id.
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ofachild-centeredchildprotectionsystem raisethreemajorobjections:(1)the

parent�s recovery clock expects relapses whereas the child�s clock views relapses

asopportunitiesforabuseofthechildandmakesnoexceptions;(2)servicesmustbe

accessibleandavailabletoallow theparenttoenrollinandcompletetheprogram,

andASFA didnotprovidemoremoneyformoretreatmentservices;and(3)theuti-

lizationrateofpublicservicesforlow-incomefamiliesandfamiliesofcolorresults

inadisproportionateriskthatthispopulationwillbetestedforillegaldrugs.86ASFA

doesnotmakeexceptionstothe15/22monthrulebasedonparentalsubstanceabuse.87

Butstatesdousethiscircumstancetopetitionthecourtsforawaiverofthe15/22

monthrule,citingthatTPR wouldnotbeinthebestinterestsofthechild.88

Mentallyillparentshavedifferentdiagnosesandtreatmentoptions.Theextent

towhichmentallyillmotherscantakepersonalresponsibilityfortheiractionsis

compromisedbytheseverityoftheillness,accesstotreatment,andeffectivenessof

knowntreatmentmodels.89 ASFA canexacerbatetheproblemsofthementallyill

byremovingthechildandcausingtraumatotheparentandthechild.90Opponents

arguethatmentalillnesscomesandgoessothataparentwhoharmsachildatone

pointintimemaynotbeathreatatanotherpointintimeorthatmedicationmight

beeffectiveforyearsandthensuddenlyloseitseffectiveness.91 Andfinally,there

isthepositionthatmentalillnessisapsychiatricdisabilityundertheAmericanswith

DisabilitiesAct(ADA)92andthereforeparentswiththisdisabilityshouldbeallowed

�reasonable accommodations� to the TPR deadline.93 Someparentswithmental

illnessaremakingprogressbutstillwillnotmeetthedeadlineintimetogettheir

children returned. ASFA�s clock ticks despite parental mental illness.94Butstatesmay

useexceptionstoarguethatappropriateserviceswerenotprovided,thusextending

the child�s stay in limbo.

Thenumberofchildrenwithanincarceratedmotherhasmorethandoubledbe-

tween1991and2009inthegeneralpopulation;95forchildreninthechildprotection

86 Id. at 96�98.
87 StatutoBevan,supra note62,at54.
88 Id.
89 BarbaraJ.Friesenetal.,Parentswith aMental IllnessandImplementation of the Adoption

and Safe Families Act,in URBAN INST.& CTR.FOR THESTUDY OF SOC.POLICY,INTENTIONS

AND RESULTS:A LOOKBACKAT THEADOPTION AND SAFEFAMILIES ACT 102, 106�08 (2009),
http://www.cssp.org/publications/child-welfare/top-five/intentions-and-results-a-look-back
-at-the-adoptions-and-safe-families-act.pdf[http://perma.cc/6D2M-UDLX].

90 Id. at107.
91 Id. at108.
92 AmericanswithDisabilitiesActof 1990, 42 U.S.C. §§ 12111�12117 (2012).
93 Friesenetal.,supra note89,at109.
94 See StatutoBevan,supra note62,at54.
95 MarthaL.Raimonetal.,Sometimes Good Intentions Yield Bad Results: ASFA�s Effect

on Incarcerated Parents and Their Children,in URBAN INST.&CTR.FOR THESTUDY OFSOC.
POLICY,INTENTIONS AND RESULTS:A LOOK BACK AT THE ADOPTION AND SAFEFAMILIES
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system,theestimateisasmanyas51,000.96Opponentsofthe15/22monthruleargue

that when the parent is incarcerated, visitation with one�s children is very difficult.97

Jailsareoftenlocatedinremoteareasthatarenoteasilyaccessiblebypublictrans-

portation.98Additionally,prisonruleslimitphonecalls,andthevisitingareaenvi-

ronmentisoftennotaccommodatingforchildren.99Thus,parentsinprisonlackthe

opportunity to play a role in the child�s life, as contact is very limited. Moreover,

prisonsmostoftendonothaveparentingclasses,angermanagementservices,orsub-

stanceabusetreatmentcentersthatwouldhelptheparentbecomeabetterparentupon

release.100ASFA makesnoexceptionstothe15/22monthrulewhenaparentisin

jail,101 even when the parent�s sentence is likely to end before two years. However, the

exceptiontothe15/22monthruleisoftenmadebysocialservicesclaimingthatTPR

is not in the child�s best interests when the parent is in jail.102

Thislistofopponentstothe15/22monthruleisnotexhaustive.Federalchild
protection law has never had a timetable for the length of a child�s stay in foster
care.Manychildrenweregrowingupinthefostercaresystem andagingoutat
eighteen,onlytobecomehomeless.103ThereweremanyintheAdministrationwho
arguedthatASFA wouldcreatelegalorphans.104However,theAdoptionandFoster
CareAnalysisandReportingSystem (AFCARS)preliminarydatashow ahighof
71,381childrenin2009waitingtobeadoptedwhoseparentalrightsforallliving
parentswereterminated,comparedtoalow of58,887in2013.105Despitethe15/22
deadline,recentAFCARS datashow thatmorethanhalfofchildrenstayoneyear
ormoreinfostercare.106Failingtofullyimplementthethreeprovisionsthatwould
expedite a child�s stay in out-of-home care is consigning the child to more time with-
outaloving,safefamily.Theobjectionsareallbiasedinthedirectionoftheparent

ACT 121,122(2009),http://www.cssp.org/publications/child-welfare/top-five/intentions-and
-results-a-look-back-at-the-adoptions-and-safe-families-act.pdf[http://perma.cc/6D2M-UDLX].

96 Id.
97 Id.
98 Id. at125.
99 Id.

100 Id.
101 Id. at126.
102 See StatutoBevan,supra note62,at54.
103 See, e.g.,MARK E.COURTNEY ET AL.,MIDWEST EVALUATION OF THE ADULT FUNC-

TIONING OF FORMER FOSTER YOUTH:OUTCOMES AT AGE26,at3,12(2011),https://www
.chapinhall.org/sites/default/files/Midwest%20Evaluation_Report_4_10_12.pdf[http://perma
.cc/9478-WQ69].

104 ErnestineS.Gray,Judicial Viewpoints on ASFA,in URBAN INST.& CTR.FOR THE

STUDY OF SOC.POLICY,INTENTIONS AND RESULTS:A LOOK BACK AT THEADOPTION AND

SAFEFAMILIES ACT 60,61(2009),http://www.cssp.org/publications/child-welfare/top-five
/intentions-and-results-a-look-back-at-the-adoptions-and-safe-families-act.pdf[http://perma
.cc/6D2M-UDLX].

105 THEAFCARS REPORT,supra note18,at1.
106 Id. at2.
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or adult. Liberals seem to think that when a child is abused there are two victims�
the abusing parent and the child. ASFA makes it clear that the child�s health and
safetymustbetheparamountconcern.

CAPTA language on the �aggravated circumstances� where reasonable efforts

arenotrequiredtobemadeissimilartotheASFA statute.107Thus,statesreceivethe

samelanguageonwhentobypassreasonableeffortstwiceinfederallaw.Onewould

assumethiswouldstrengthentheprovision,butitappearsthatgivingstatesthe

discretiontodefinewhenreasonableeffortstopreserveorreunitethefamilyarenot

requiredistantamounttogivingstatesthediscretiontoignorethelaw altogether.

Liberal resistance to CAPTA�s plan of safe care for infants exposed to illegal
drugsoralcoholcomesfrom manysources.Therearesomeopponentswhoseethe
planaspunitivetowardthemotherinthatitleadstoareporttochildwelfare.
OppositionisbasedonthefearthatanynotificationtoCPS wouldbetakenasa
referralforsuspectedchildabuse.108Someintheright-to-privacycampdonotwant
tolabelanymaternalbehaviorthatadverselyimpactsthebabyin utero as �abuse�
becausetheyfearaslipperyslope.109Asstatedearlier,theplanofsafecareisclear
in its language that CPS be notified of the birth and develop with the mother� and,
if available, the father� a safe plan of care when the child leaves the hospital.110

Implementationofthisprovisionvarieswidelyacrosscommunitiesandstates,but
the result is the same� an infant that is less unsafe.

Conflictariseswhen advocatesview theidentification ofinfantsborndrug
addictedorsufferingfrom FetalAlcoholSyndromeasprofiling.Advocatesclaim
thatminorityinfantsborninpublichospitalsaremorelikelytobetestedforprenatal
exposure to illegaldrugs and/or alcoholthan white infants born in private
hospitals.111 However, there are no data related specifically to CAPTA�s plan of safe
caretosupportthecaseforprofiling.Anyattemptstomakethistestinguniversal
likelywouldhaveraisedthecostsogreatlyastobeprohibitivetothehospitals,
insurance companies, and Medicaid. Here again, the conflict is over the mother�s
right to privacy and the infant�s right to health care, meaning that again, the adult-
centeredpositionissupportedbymostprofessionalsinthefield.

Theoppositiontothesechildprotectionreformstakesthepositionofsupporting

therightsofthefamilyovertheneedsoftheinfant.Whyareabusingfamiliesgiven

everyeffortevenwheneffortsbecomeunreasonableandputbabiesatriskofharm

anddeath?Manyfamiliesinthechildprotectionsystem arepoor,under-orunem-

ployed,and/orlivinginviolent,drug-plaguedcommunities;familiesareoftenheaded

byasinglemom withlittletonochildsupport,asmanyyoungblackmenareincar-

cerated.Childrenwhocomefrom theseenvironmentshavefew opportunitiesto

107 See 42U.S.C.§5106a(2012).
108 Interview with Cathleen Palm, Founder of the Ctr. for Children�s Justice (Feb. 10, 2015).
109 ROBERTS,supra note65,atvii.
110 See supra note53andaccompanyingtext.
111 ROBERTS,supra note 65, at 50�51.
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succeed.Schoolsdonothavebooks,teachersdonothavetheskills,andemployers

donothirewithinthatzipcode.Parentswhoneedsupporttoparenteffectivelydo

notgetit.DespitethefailureofGreatSocietyprogramsandtheproliferationofanti-

povertyprograms,povertyisstillinourmidst.Andthereishopeintheheartof

manyliberalsthatredistributionofwealthwillimproveoutcomesforchildrenwho

emergefrom thesepoorandcrumblingcommunities.

Althoughredistributionofwealthisnotlikely,thenextbeststrategyistofight

foreverygovernmentdollaranadvocatecangetthroughwhateverfundingstream

isavailable.Communitydevelopment,childcare,housingsubsidies,low-income

energyassistance,minorityloansforsmallbusinesses,andevenfundingforservices

tochildabusepreventionandtreatmentareresourcesthatshouldgotoimpoverished

communities.

Liberalsblamethegovernmentfortheconditionofpoorcommunities.Liberals

alsoholdcommunitiesresponsibleforthebehavioroftheabusingmother.Liberals

seesupportingbiggovernmentandclosingthedivideofincomeinequalityasone

ofthebeststrategiesforreformingthechildprotectionsystem.Inthisview,the

responsibilityforthebehaviorofindividuals,families,andcommunitiesrestswith

thegovernment.Itissimplynotpossibletocommittochild-centeredprograms,

policies,andlawstoprotectchildreniftheaccountabilityfortheabusedoesnotrest

firmlyontheshouldersoftheperpetrators.Overwhelmingly,thesearetheparents.

I believethatwhenfourorfivechildrendieeverydayfrom severeabuseand

neglect,thisisnotasystem failure.Thechilddoesnotfallthroughthecracksofthe

child protection system. The child falls through somebody�s fingers.
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