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WILLIAM AND MARY LAW REVIEW

legislative history of that Act thus provides critical legal and
practical precedent for any future congressional action in this area.

II. ELECTORAL REFORM AND THE 1876 ELECTION

In the bitter aftermath of the Civil War, presidential elections of
the late 1800s were far less civil than they have been in more recent
times. The partisan divide separating Democrats and Republicans,
nurtured by wartime hatreds and postwar demagogy, tested the
electoral process as never before, and as never since. Adding to the
uncivil federal politics of the era, the American electorate was so
evenly split along partisan lines that neither party could gain a
clear advantage. From the congressional elections of 1874 (the first
postwar election in which the South fully participated) through the
congressional elections of 1894 (by which point wartime divisions
had somewhat healed) there was divided control of Congress.5
Democrats controlled the House of Representatives for all but two
years (1889-1891) of this twenty-year period while Republicans
controlled the Senate during the entire period except for two years
(1879-1881), during which each party held an equal number of
Senate seats.36 To further complicate matters, throughout this
period no candidate for President received a majority of the
nationwide popular vote except for Samuel J. Tilden in 1876, and
he lost the presidency in a disputed electoral-vote count conducted
by a divided Congress.7

Prior to this twenty-year span of bitter partisan division, the
United States had generally experienced long stretches of one-party
ascendency. Indeed, from the founding of the Republic through
1875, control over Congress and the Presidency, and between the
two houses of Congress, had rarely been divided between the
political parties.38 The only exceptions to this pattern of unified
control arose during brief transition intervals, such as when
Jefferson's Republicans replaced Adams's Federalists after the
election of 1800, when the old Democratic-Republican Party

35. NORTON ET AL., supra note 6, app. at A-45, A-46 (noting party strength in Congress
from 1874 through 1894).

36. Id.
37. For election results and analysis, see id. at 489-95, app. at A-32.
38. Id. app. at A-30 to A-46.
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splintered in the election of 1824 into factions led by John Quincy
Adams, Andrew Jackson, Henry Clay, and William Crawford, and
when the modern Republican Party coalesced during the 1850s. 9

Onlyinthese periods of change did challenges arise to the electoral-
vote process, but they quickly died down with the return of one-
party rule.

With the rise of persistent divided government following 1874,
however, the electoral-vote process became problematic. All agreed
that state legislatures controlled the basic methods of choosing
electors, but heated debate arose over the extent of congressional
power in supervising the process.40 In tight elections with razor-thin
margins conducted in an era of Northern military occupation of the
South and widespread political corruption,41 the power to supervise
could determine the result. But what power did Congress have in
the process? The Constitution (as we have seen) states only that
"[t]he President of the Senate shall, in the presence of the Senate
and House of Representatives, open all the certificates and the
votes shall then be counted."42 Does this language empower the
Congress (as opposed to the President of the Senate) to count
electoral votes? If so, should it act as a single canvassing board or
concurrently as two legislative houses? In either event, can
Congress go behind the certificates in determining the legitimacy
of particular electoral votes? Can it choose between conflicting
electoral certificates submitted from a single state, and if so, when
and how? Can it impose any standards on the states to prevent
fraud or miscounting? All these issues and more were raised on the
floor of Congress during the post-Civil War debates over the
presidential election process.'

From 1861 to 1875, Republicans controlled both houses of
Congress." They used their resulting power to adopt and to enforce
a joint congressional rule to the effect that, in the case of any

39. For election results and analysis, see id. at 226,380, app. at A-30 to A-31, A-45 to A-
46.

40. E.g., 18 CONG. REC. 46,74 (1886); 17 CONG. REC. 818, 1058-60 (1886); 15 CONG. REC.
5079, 5460, 5466-67,5547 (1884).

41. See supra notes 35-37 and accompanying text; infra notes 43-117 and accompanying
text.

42. U.S. CONST. amend. XII.
43. See supra note 40 and accompanying text.
44. NORTON ET AL., supra note 6, app. at A-46.
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controversy over the legitimacy of electoral votes from any state,
contested votes were excluded unless the House of Representatives
and Senate concurred in counting them.45 The rule worked well for
Republicans because, in the immediate aftermath of the Civil War,
Democrats could not hope to win the presidency without electoral
votes from Southern states.46 In the states of that region, however,
the explosive mix of unreconstructed rlative whites on the
Democratic side versus carpetbaggers and freed former slaves
backed by federal troops on the Republican side made election
disputes endemic."' Thus, the joint congressional rule tended to
favor Republicans whose "safe" Northern states generated fewer
election controversies.4" This rule, in effect for the 1864, 1868, and
1872 presidential elections, was used by the Republican majorities
in Congress during each of those elections to exclude electoral votes
cast for Democratic candidates. 9 Importantly, however, the
excluded votes never determined the ultimate outcome of any of
these elections.5"

Events played out differently in 1876, when contested votes did
decide the final result and sparked a national crisis.5 A narrow

45. See 15 CONG. REC. 5458 (1884) (statement of Rep. Parker setting forth this joint rule
and describing its impact).

46. See W. DEAN BURNHAM, PRESIDENTIAL BALLOTS 1836-1892, at 158-59 (1955).
47. MICHAEL LES BENEDICT, THE BLESSINGS OFLiBERTY 214 (1996). Discussing elections

in the former Confederacy during this period, constitutional historian Benedict writes:
In several states, fraud and violence led both Republicans and Democrats to
claim victory in elections. Each party then appealed to President Grant to
recognize and support its claim under the constitutional clause empowering the
national government to guarantee republican government in the states. Several
Republican state governments remained in power only through such decisions
and the willingness of Grant to use troops to enforce them.

Id.
48. See id. (describing predominantly southern election disputes).
49. See 17 CONG. REC. 815 (1886); 15 CONG. REC. 5458, 5466 (1884).
50. See id. (featuring congressional analysis and comment to this effect).
51. Comparing the intervention of Congress in prior post-Civil War electoral counts with

its intervention in the 1877 count, Ohio Senator John Sherman, who had witnessed it all as
a leading Republican member of Congress since 1855, an architect of Hayes's electoral
triumph, and a member of Hayes's cabinet, observed:

Several times that condition of affairs existed, until finally, in 1877, we came
to a point that did really threaten our national existence; when civil war might
have occurred under certain circumstances; where the disputed votes did
change the result; where a change even to the extent of one vote might have
altered the result.

862
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partisan divide split the country in 1876. Republicans still
controlled in the Senate, but Democrats had taken the House of
Representatives and would not be party to the joint congressional
rule that had bolstered Republican electoral margins in the
previous three contests. 2 When the popular votes were counted for
President in 1876, the Democrat, Samuel J. Tilden of New York,
won a clear majority over the Republican, Rutherford B. Hayes of
Ohio-by a margin of fifty-one percent to forty-eight percent-and
appeared to have won the electoral contest as well, thanks in part
to a clean sweep of the South. 3

National Republican leaders, however, were convinced that white
Democrats kept black Republicans from voting across the South
and would not accept Tilden's apparent victory.54 They could not
do much about the outcome in reconstructed Southern states,
but Republican governments still clung to power with the support
of federal troops in three former Confederate states: Florida,
Louisiana and South Carolina. 5 With small popular-vote adjust-
ments in each of these three states, Hayes could claim their
electoral votes and, with them, the election-by a single electoral
vote."5 Republican Party leaders set about to make that result a
reality. In the contested states, Republican-controlled election
boards held the power to disqualify votes tainted by fraud or
intimidation.57 Using this power, they threw out enough democratic
votes to allow Republican electors to win in all three states."8 When
these Republican electors met in their respective state capitals,
however, Democratic electors convened as well.59 Both sets of
electors duly voted and submitted their conflicting votes to
Washington. 0

After weeks of partisan deadlock and rising threats of violence,
Congress created a federal election commission to resolve the

17 CONG. REC. 815 (1886).
52. See STEPHEN G. CHRISTIANSON, FACTS ABOUT THE CONGRESS 190 (1996).
53. See ARI HOOGENBOOM, RUTHERFORD B. HAYES: WARRIORAND PRESIDENT 274 (1995).
54. Id. at 276.
55. Id. at 275.
56. Id. at 276-77.
57. Id. at 275.
58. Id. at 277-79.
59. Id. at 275.
60. Id. at 279; BENEDICT, supra note 47, at 214.
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controversy.6" The decisions of this commission regarding the
contested electoral votes could be rejected only by the joint
action of both the Republican Senate and Democratic House of
Representatives,62 so its ruling in favor of either candidate would
stand as a practical matter. The creation of this commission was an
act more of expediency than of statesmanship, for leaders of each
party thought that the commission would favor its side.6" The
Senate appointed five Republican senators to the commission; the
House appointed five of its Democratic members to it; and five
members came from the Supreme Court.64 Two of the Supreme
Court members were to be chosen from the Court's Republican
majority; two were to be the Court's two Democratic justices; and
the fifth was to be the Court's lone Independent, David Davis.65

Democrats thought that the highly principled Davis would support
Tilden as the rightful winner.66 On the other hand, Davis had been
named to the Supreme Court by a Republican President and
confirmed by a Republican-controlled Senate, giving Republicans
reason to expect his support. In the end, however, Davis did not
vote with the commission at all. At the time, Davis was a third-
party candidate for the U.S. Senate in his home state of Illinois."
Hoping to win his favor on the commission, Illinois Democrats
threw their support behind him.6 When Davis won, however, he
felt honor-bound not to serve as a Supreme Court representative on
the commission.69 The Court had to name a replacement, with only
Republicans left to fill the vacancy."0

61. HOOGENBOOM, supra note 53, at 285; CHRISTIANSON, supra note 52, at 190.
62. HOOGENBOOM, supra note 53, at 285.
63. Id.
64. Id.
65. Id.
66. Id. at 286.
67. Id.
68. Id.
69. Id.
70. See BENEDICT, supra note 47, at 215; HOOGENBOOM, supra note 53, at 285. For later

congressional analysis to this effect by some of the individuals involved, see 17 CONG. REC.
1024(1886) (statement ofRep. Ingalls) ("The Electoral Commission of 1877 was acontrivance
that will never be repeated in our politics. It was a device that was favored by each party in
the belief that it would cheat the other, and it resulted, as I once before said, in defrauding
both."); 15 CONG. REC. 5079 (1884) (statement of Rep. Browne) (similar). In the immediate
aftermath ofthe CivilWar,with ongoingdisputes aboutvoting rights similarforfreed slaves,
the electoral process throughout the South was deeply flawed. Many Republican leaders

864 [Vol. 43:851
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After months of squabbling and with just hours left before the
inauguration, congressional Republicans backed by Republican
members of the electoral commission (which voted eight to seven
along party lines in every instance) accepted the Republican
electors from all three disputed states.71 Enraged Democratic
congressmen boycotted the session.72 Hayes was called by the title
"His Fraudulency" (or worse) and did not stand for reelection in
1880.7" At the time, even the respected Republican Henry Adams,
a descendent of two presidents involved in disputed electoral
contests, dismissed Hayes as "a third-rate nonentity."74

In the aftermath of the Hayes-Tilden deadlock, and with the
prospect of similarly close elections to come, a deeply divided and
highly suspicious Congress tried to lay out rules that would guide
and constrain its future role in counting electoral votes. Legislators
from both parties sincerely doubted if the Republic could survive a
repeat of the 1876-1877 debacle. "It is as certain as that God's sun
shines that men will not submit to wrongs of that character
again-never again," declared Democrat William W. Eaton, who
served as a senator at the time of the Hayes-Tilden election and
later as a House member.75 "There must be some mode of counting
the electoral votes that we can agree upon .... "76

For ten years, from 1877 to 1887, Congress struggled to come
together on a law that would set rules in advance to prevent the
types of electoral-vote difficulties that marred the 1876 election.77

Most critically for the purposes of this Article, the main cause for
delay and disagreement over the enactment of reform legislation
did not involve policy or partisan differences. It came instead from

sincerely believed that if blacks had been allowed to participate fully and fairly in the 1876
presidential election, then Hayes would have won all three of the key states. Even without
the participation of freed slaves, he probably did receive more popular votes than Tilden in
South Carolina and Florida. At the time, neither side conceded anything and it came down
to which electors Congress would count. HOOGENBOOM, supra note 53, at 277-79.

71. HOOGENBOOM, supra note 53, at 294.
72. Id.
73. Jonathan Riskind, Hayes Overcame Taint of 1876, COLUMBUS DISPATCH, Jan. 14,

2001, at D1.
74. Id.
75. 15 CONG. REC. 5079 (1884); see also 17 CONG. REc. 2427 (1886) (statement of Sen.

Hoar); 17 CONG. REC. 1025 (1886) (statement of Sen. Ingalls).
76. 15 CONG. REC. 5079 (1884) (statement of Rep. Eaton).
77. See 15 CONG. REC. 5547 (1884) (statement of Rep. Herbert).
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the concern of many Democratic lawmakers (most of whom clung to
Jacksonian notions of states' rights forged in the years leading up
to and including the Civil War) over the extent of Congress's
constitutional power to interfere by federal statute in the state
electoral-vote process.7" Only the imminent prospect of a repeat of
the 1876 deadlock in the 1888 election finally forced a sufficient
number of these states-rights Democrats to swallow their doubts
and join with their colleagues of both political parties to pass the
1887 statute that has governed the electoral-vote process to this
day.79 These century-old congressional debates over federal power
are instructive as Congress again considers statutory reform in this
field.

Essentially the same legislation was debated in each congres-
sional session following the 1876 election. Usually it passed the
Republican-dominated Senate on a bipartisan basis.° Then it would
die in the Democratic-led House.8 ' The stalemate finally broke in
1887, when legislation was narrowly crafted to address the specific
problem of post-election rule changes that had triggered the Hayes-
Tilden debacle.82 Under it, states could ensure that Congress would
count their electoral votes as cast if they designated their electors
pursuant to state laws enacted prior to election day and certified
those electors at least six days before the day fixed by Congress for
electors to vote.' In the case of electors not so designated or
certified and in the case of multiple certified slates of electors from
a state, the House of Representatives and the Senate would

78. E.g., 17 CONG. REC. 1019 (1886) (statement of Sen. Hoar) ("I think I may say as a
mater [sic] now settled by a pretty long experience that the arguments which are made
against the bill almost all proceed from supposing that it is an attempt to amend a defect
which is due to the Constitution itself and criticising [sic] it in that respect .... ."); 17 CONG.
REc. 863-64 (1886) (statement of Sen. Morgan) ("So in the debate on this question we may
all assume that there is no political controversy involved, and that we are trying to find the
boundary and measure of our powers under the Constitution .... "). For a discussion of the
notion of states' rights held by many Northern and Southern Democrats during this period,
see BENEDICT, supra note 47, at 186-87, 200-15.

79. See 15 CONG. REC. 5459, 5546, 5548 (1884).
80. E.g., 15 CONG. REC. 430 (1884).
81. E.g., 17 CONG. REc. 863-64 (1886) (statement of Sen. Morgan regarding a bill

frequently adopted by the Senate, but rejected by the House).
82. 3 U.S.C. §§ 5, 15 (2000).
83. Id.

[Vol. 43:851
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concurrently rule on which electors to accept.8 ' If the two bodies
could not agree, then the slate of electors certified by the state's
governor would be counted, with none counted if the governor had
either not certified any electors or had certified more than one
slate.' Although this statute thus leaves matters largely to the
states, it limits state discretion as to important matters of timing
(including by vigorously discouraging ex post facto interference with
the electoral process). 6 In addition, and even more importantly, the
law asserts final congressional authority in counting electoral
votes.8 ' As a result, Congress claimed a decisive role in the
electoral-vote process and created a precedent for an even larger
role should the need arise. Most critically, it would be a
congressional statute, not only the Constitution, that set the precise
parameters for state and federal control of the electoral-vote
process.

The constitutional basis that lay behind congressional action in
1887 is instructive for Congress today. First and foremost,
supporters of reform claimed the authority to act in this area based
on an express power to count the electoral votes. Referring to the
constitutional provision that electoral certificates be opened before
a joint session of Congress, where "the votes shall then be
counted," 8 Democratic Representative Luke Prior from Alabama,
a House committee chairman and proponent of electoral-vote
reform, observed: "I repeat and now insist that in this word vote is
included the ascertainment and determination of all defects,
irregularities, illegalities, non-qualifications of electors or persons
voted for, frauds, corruptions, or coercions, from the suffragan
through its transit to this Federal board .... Prior went on to
declare, "we have the right and it is our duty, if need be, to go
into and behind the returns of electors ... to find the true will of
the sovereign of sovereigns-the people."" Similarly, Democratic
Representative Andrew Jackson Caldwell of Tennessee asserted:

84. Id.
85. Id.
86. Id
87. Icl
88. U.S. Const. amend. XII.
89. 15 CONG. REc. 5101 (1884).
90. Id. at 5105.
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"The power of the two Houses in counting the vote is something
more than ministerial and perfunctory merely. Congress may
provide by law or joint rule the manner of counting the vote."9

Other congressional proponents of the legislation made similar
statements.92

Proponents supplemented their reliance on Congress's authority
to count with invocations of the general Article I power of Congress
"[to make all Laws which shall be necessary and proper" to
carry out its enumerated powers." For example, Democratic
Representative William M. Springer of Illinois, a long-serving
House Committee Chairman and future federal appellate court
judge, expounded: "If Congress may make all laws which are
necessary to carry into effect the powers granted by the Consti-
tution, it may make such laws as it may deem necessary to carry
out that express provision of the Constitution, to count the votes for
President and Vice-President."94 Likewise, Democratic House
Committee Chairman and future cabinet member Hilary Herbert,
normally a strict constructionist, stated in this context:

[Tihe Constitution vests in the Federal Government the power
to count the votes; and the exercise of that power is a Federal
function, to be controlled by the Federal Government .... A
power has been given, and it is perfectly plain that the
Constitution vests in Congress the power to enact what
legislation is necessary and proper to carry out the purposes of
the provision granting the power.95

Other supporters made similar assertions of congressional
authority.

96

91. 18 CONG. REC. 30 (1886).
92. E.g., id. at 49 (1886) (statement of Rep. Cooper); 15 CONG. REC. 5464 (1884)

(statement of Rep. Peters).
93. U.S. CONST. art. I, § 8.
94. 15 CONG. REC. 5461 (1884).
95. 18 CONG. REc. 75 (1886). Regarding the role of federal government, Herbert once

said, "I believe in as little government as possible-that Government should keep hands off
and allow the individual fair play." DANIEL J. KEvLES, THE PHYSICISTS: THE HISTORY OF A
SCIENTIFIC COMMUNITYINMODERNAMERICA 55 (1978) (discussing Herberes views on states'
rights and limited federal government).

96. E.g., 18 CONG. REC. 49 (1886) (statement of Rep. Cooper); id. at 50 (1886) (statement
of Rep. Eden).

868 [Vol. 43:851
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Congressional opponents of the legislation, while generally
agreeing that reform was advisable," denied the power of Congress
to act in this area, at least by way of statute. Representative
Thomas M. Browne of Indiana declared:

The framers of the Constitution withheld from Congress the
power to interfere with this count; they withheld it by not
committing the power to it. When the Constitution confers a
power it does so in express words, as Congress shall have power
to borrow money, collect taxes, regulate commerce, coin money,
and the like. By no words, by no implication, has the power been
given Congress to settle questions concerning the electoral
count.9

Senator John Tyler Morgan of Alabama, a former secessionist
leader and Confederate general, claimed that "this notion of a new
constitutional power" over the electoral count was "drawn solely
from the generous warmth and fertility of the imagination of the
senator from Ohio,"99 John Sherman, younger brother of the famed
Union general William Tecumseh Sherman. The younger Sherman
was a master politician who at the time reigned over the
Republican Senate as ]resident Pro Tempore and as a committee
chairman, once served as Hayes's Treasury Secretary, and would
later serve as President McKinley's Secretary of State.0 0 He was
also a prime architect of the reform legislation, just as he had been
of the electoral commission that deprived Tilden of the 1876
election.' 1" Southern Democrats were deeply suspicious of him.02

Agreeing with Morgan's view of the matter, Democratic
Representative Samuel Dibble of South Carolina argued that
"Congress has no power in relation to the electoral vote except to

97. E.g., 17 CONG. REC. 1058 (1886) (statement of Sen. Wilson).
.98. 15 CONG. REC. 5465 (1884).

99. 17 CONG. REC. 865 (1886).
100. For background on John Sherman, including Sherman's role in authoring many of

the era's most important laws, including the Sherman Antitrust Act, see Charles W.
Calhoun, John Sherman, in 4 DONALD C. BACON ET AL., THE ENCYCLOPEDIA OF THE UNITED
STATES CONGRESS 1813-16 (1995).

101. Id. (describing Sherman's role in reform legislation); HOOGENBOOM, supra note 53,
at 277-94 (describing Sherman's role in the election of 1876).

102. See 17 CONG. REC. 865 (1886) (slurring reference of Sherman's role in this matter by
a Southern senator).
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count, in the sense of enumeration."' Other opponents leveled
similar charges.' 04

Concerns over the statute's constitutionality were not limited to
its opponents. Even its chief sponsor in the House of Represent-
atives, William Eaton of Connecticut, expressed grave doubts about
Congress's authority over the electoral-vote process.' Only his fear
for the survival of the Republic in the face of electoral chaos led him
to support the reform legislation.'06 Biting the bullet, he prodded his
reluctant colleagues to act by invoking a then-familiar aphorism:
"[Glreat men made precedents and little ones followed them. Now,
let us make a precedent." 7 On this point, his Democratic colleague
Hilary Herbert agreed:

I believe this Congress at this session ought to pass some law on
this question. The situation is just as it was eight years ago [in
1876]. We are entering on what is likely to be a very exciting
Presidential campaign. The House is Democratic and the Senate
is Republican, and if we adjourn this session without having
agreed upon any rule or any law which shall regulate the count
of the electoral vote we may have a deadlock again next winter.
I do not believe the country would submit to another
electoralcommission [sic]. Upon the passage of some law now to
regulate the count may depend the peace of the country and the
perpetuity of our institutions. I believe that a bad law would be
better than no law at all.108

This sentiment ultimately carried the day, and Congress passed the
Electoral Count Act of 1887' °9 despite lingering concerns regarding
its constitutionality.

As Representative Eaton predicted, the new statute has served
a vital purpose. With minor modifications, it has remained the law
of the land to this day. Its gravest test came in the very next
election, conducted in 1888. In that highly partisan and bitterly

103. 18 CONG. REC. 45 (1886).
104. E.g., 17 CONG. REC. 1058 (1886) (statement of Sen. Evarts).
105. E.g., 15 CONG. REC. 5076-78 (1884).
106. Id. at 5079, 5459, 5546.
107. Id. at 5548.
108. Id. at 5546 (statement of Rep. Herbert).
109. Electoral Count Act, ch. 90, 24 Stat. 373 (1887).

[Vol. 43:851
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divided race, the Democratic candidate and incumbent President
Grover Cleveland won a plurality of the popular vote (48.6% to
47.9%) but lost the electoral vote to Republican Benjamin Harrison
on the basis of highly suspect vote totals from two key states
that Cleveland had won four years earlier." ° According to those
final tallies, Cleveland lost his own home state of New York by a
mere 14,000 votes (or fewer than one percent of the votes cast)
and Harrison's home state of Indiana by even less."' Some of
Cleveland's advisors urged him to challenge those results," 2 and
Republican efforts for Hayes in 1876 gave him ample precedent for
doing so."' The Republican electors from New York and Indiana,
however, had been duly certified in accord with the provisions of the
1887 Act, which Cleveland himself had signed into law."' So he did
not challenge the submission of New York or Indiana, and when
asked why he lost the election, he coyly replied, "[Ilt was mainly
because the other party had the most votes.""5 Four years later, the
American people rewarded Cleveland with a convincing popular and
electoral vote victory in a rematch with Benjamin Harrison." 6

Cleveland's biography is titled A Study in Character."7 His action
set a standard for our nation's lawful transfer of presidential power.
That standard was founded on Congress's willingness to take the
responsibility to forge statutory rules for presidential elections.
Congress asserted its power to act in 1887, and that assertion of
power has never been successfully challenged.

Ill. CURRENT REFORM PROPOSALS

Like the Hayes-Tilden contest, the disputed election of 2000 has
demonstrated a need to reform how the United States chooses its
President. Many of the reform proposals are not new and, whatever

110. See ALYN BRODSKY, GROVER CLEVELAND: A STUDY IN CHARACTER 238 (2000).
111. NORTON ETAL., supra note 6, at 608.
112. ALLANNEVINS, GROVERCLEVELAND: ASTUDYIN COURAGE 437-38 (1944) (discussing

charges of election fraud in New York and Indiana raised by Cleveland's partisans).
113. Supra notes 51-71 and accompanying text.
114. NEVINS, supra note 112, at 345.
115. BRODSKY, supra note 110, at 239. Note that Cleveland said that the other party, not

the other candidate, had the most votes. Id.
116. See id. at 282.
117. Id.
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their merits, do not distinctively address the problems raised by the
2000 election. Reformers have debated the merits of directly
electing the President by popular vote since the founding of the
Republic, for example, and the occasional occurrence of a candidate
winning the highest office in the land without a plurality of the
popular vote inevitably resurrects the issue."' The 2000 election
proved no exception, though it is unlikely to produce any such
fundamental reform." 9

Less sweeping proposals for altering the electoral college system
have also been resurrected, such as replacing the winner-take-all
approach currently used by forty-eight states with a proportional
system tied to either the statewide popular vote or the popular vote
of individual electoral districts. 20 In recent years, reformers have
persistently tried to tighten campaign finance laws, and the vast
amount of money flooding through loopholes in the current
statutory regime during the 2000 election has increased their
zeal. 121

More peculiar to the 2000 election, however, was the spectacle of
simply trying to count the votes accurately in Florida. Given the
near-even split in other states, the electoral votes of Florida would
decide the presidency, yet for weeks it remained uncertain whether
George W. Bush or Al Gore had received the most votes there. The
final official tally gave Bush the edge by fewer than 1000 votes,
with over ten times that many disputed ballots in Miami-Dade
County alone. Subsequent unofficial recounts seem to have
confirmed Bush's win on the basis of valid ballots but have not
erased concern over the large number of invalid ones.'22 For
example, as to the 10,644 Miami-Dade County ballots that election

118. See supra notes 35-117 and accompanying text.
119. See Richard E. Cohen& Louis Jacobson, Can It Be Done?, 32 NAT'L J., Nov. 18,2000,

at 3658-60 (discussing postelection calls for abolishing the electoral college but suggesting
that a sufficient number of small states will oppose such a reform to block any constitutional
amendment to that effect); Stanley Fish, The High-Minded Fight Over Florida, N.Y. TIMES,
Nov. 15, 2000, at A29.

120. E.g., Yuval Rosenberg, Building a Better Election, NEWSWEEK, Nov. 20,2000, at 20.
121. See David Moberg, Keep FloridaAlive: The Election Fiasco Should Lead to Wholesale

Reform, INTHESE TnMES, Jan. 8,2001, at 12, available athttp://www.inthesetimes.comissue/
25/03/moberg2503b.html.

122. See Upon Further Review ... Bush Still Wins, ATLANTAJ.-CONST., Feb. 26, 2001, at
Al (reviewing the election contest in Florida and reporting that a postelection recount by the
Miami Herald confirmed Bush the winner by a 140-vote margin).
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officials excluded from the count because they bore no machine-
readable vote for President, an unofficial recount found that 3061
ballots bore some kind of marking that could be interpreted as a
vote for either Bush or Gore (netting Gore a total of 49 votes); 4892
ballots bore no markings for President; 527 ballots bore markings
for more than one presidential candidate; and 1912 (or more than
enough to decide the outcome) bore clean punches in vacant ballot
positions, with 1667 of these just below the numbers corresponding
to one of the two major candidates.2 3 Even graver concerns were
raised about the accuracy of the vote in Florida's Palm Beach
County, where the layout of the punch-card ballot apparently led
thousands of voters to punch the hole for Reform Party candidate
Pat Buchanan rather than the one for Al Gore.' 4 These voting and
counting problems may well have decided the election.

Events in Florida have fueled calls for reform in voting
procedures to reduce the number of such errors. Shortly after the
election, for example, one commentator wrote:

Democracy is-or should be-more than voting, but if votes
aren't even accurately counted, democracy is a fraud and there's
less reason for anyone to head to the polls. This year's balloting
could have been a civics lesson in how every vote can count;
instead it has shown how many votes don't. The Florida fiasco
(which could have been repeated in many other states)
demonstrated that America doesn't take democracy seriously
enough to make even the modest investments needed for
technological reliability."

Although this commentator advocated such long-advocated
"wholesale" reforms as direct election of the President, proportional
electoral voting and broadened campaign-finance restrictions, he
also stressed that "better technical methods of counting votes, more
politically neutral election officials and national minimum
standards for federal elections would be a small step in the right

123. Id.
124. Ballot Design Cost Gore 6,607 Votes, Paper Says, WASH. POST, Mar. 11, 2001, at A10.
125. Moberg, supra note 121, at 13.
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direction." 126 Numerous other commentators have called for similar
procedural reforms in the wake of the Florida vote.127

These proposals have centered on two key procedural reforms.
One involves minimum national standards for voting devices
or machines.' 2 Another proposes a uniform national ballot. 129

Like the electoral-vote reforms enacted by federal statute after
the Hayes-Tilden election, these reforms narrowly address
identifiable problems highlighted in a particular presidential
election. Constitutional scholars have questioned whether Congress
has the power to impose these narrow procedural reforms, 8 ' but
this fact has not stopped individual members of Congress from
proposing them.

In the first forty-five days of the 107th Congress, six bills were
introduced in the Senate or House of Representatives dealing
with standardizing voting procedures across the country.' One of
these bills, entitled the National Election Standards Act of 2001,
introduced by Senator Reid of Nevada, would direct the current
Federal Elections Commission to set uniform national standards for
federal election procedures including for "the type of ballots used"
and the "use of counting machines."'32 The other five bills, which
include proposals introduced into both houses of Congress and
sponsored by members of both major parties, propose forming a new
national commission to study such issues. Two of these bills would
direct the commission to investigate and recommend ways to
implement "standardized voting procedures, including standardized
technology" in federal elections.'33 A third speaks of "the need for

126. Id. at 14.
127. E.g., Kathleen M. Sullivan, One Nation, One Standard Way to Ballot, N.Y. TIMES,

Nov. 15,2000, atA29; Robert Tanner, Voting Problems Targeted in Florida, Assocn PRESS,
Jan. 12,2001, available at 2001 WL 3652083; Talk of the Nation (NPR radio broadcast, Nov.
29, 2000), available at 2000 WL 21459192.

128. E.g., Rosenberg, supra note 120, at 20.
129. E.g., Patrick Drinan, The real issues in the debate over the Electoral College, SAN

DIEGO UNiON-TRIB., Nov. 16, 2000, at B13.
130. E.g., Sullivan, supra note 127, at A29.
131. See generally Mark Murray, Federal Help On the Way, 32 NAT'LJ., Dec. 2,2000, at

3722. For the particular bills, see infra notes 132-37.
132. National Election Standards Act of 2001, S. 241, 107th Cong. §§ 323(a), (b)(1), (b)(3)

(2001).
133. Commission on the Comprehensive Study of'Voting Procedures Act of 2001, S. 216,

107th Cong. § 4(a)(4) (2001); Commission on Election Procedures Act, H.R. 119,107th Cong.
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uniform standards for the design and maintenance of voting
equipment and technology.""3 4 A fourth bill, introduced on the first
day of the new Congress by a bipartisan coalition of thirty House
members, would specifically charge the commission with reporting
on "the feasibility and advisability of setting uniform national ballot
design and technology standards."' The fifth bill urges commission
consideration of "[ballot design, voting equipment, the methods
employed in counting and recounting votes, and the procedures for
challenging the results.""3 6 Each of these bills raises the prospect of
Congress imposing national election-technology standards and
uniform ballots for federal elections.3 7 This in turn raises the
question of Congress's constitutional power to do so, which is the
subject of our next section.

IV. CONGRESSIONAL POWER TO ENACT PRESIDENTIAL-ELECTION
REFORMS

The presidential-election crisis of 1876 (as Part II reveals)
triggered unprecedented reforms of the presidential-election
system.138 The presidential-election crisis of 2000 (as Part III
reveals) has spurred calls for even more far-reaching action.'" In
the years that followed 1876, congressional debates came to focus
on the scope of congressional power over presidential elections. 140 A
similar debate has begun anew.

This modern debate arises, however, in a setting far removed
from the days of Hayes, Harrison, and Cleveland. Core consti-
tutional verities remain unchanged. Today, as in 1887, Congress
may not tamper with basic state rules about the selection of
presidential electors; it could not, for example, outlaw a state's

§ 4(b)(3) (2001).
134. Election Reform Commission Act of 2001, H.R. 561, 107th Cong. § 4(b)(3) (2001).
135. Federal Elections Review Commission Act, H.R. 57, 107th Cong. § 3(b)(4) (2001).
136. H.R. 430, 107th Cong. § 102(b)(2) (2001).
137. Compare these bills with H.R. 263, 107th Cong. § 102(c)(1)(A) (2001), which speaks

only of "voluntary recommendations adopted by the Commission" that states would be
encouraged to adopt through a federal grant program. Id.

138. See supra Part II.
139. See supra Part Ill.
140. See supra notes 77-78 and accompanying text.
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choice of electors by legislative action, rather than popular vote.
But how, under modern conditions, do we distinguish between those
essential features of a state's "Manner" of "appoint[ing] ... a
Number of Electors"'42 (with which Congress may not meddle) and
lesser interferences (which Congress, if it can point to an autho-
rizing power, may freely pursue)? And what are those authorizing
powers on which Congress might rely to craft presidential-election
rules? One thing is certain: Constitutional developments over
the past 125 years have radically reshaped the landscape of
congressional powers in ways that nineteenth-century political
leaders could not begin to imagine.

There is another profound difference between the reform efforts
of the post-1876 period and the reform efforts of today. The
Electoral Counting Act of 1887 focused on intracongressional
counting of electoral votes." The Act placed no duties on states; nor
did it alter on-the-ground electoral processes. Instead, the Act,
responding to the particular problems that had arisen in 1876,
called on states to establish elector-selection rules in advance,
whatever the substantive content of those rules might be.' In
addition, the Act encouraged timely electoral vote reporting by the
states without seeking to shape the content of any state electoral-
vote-generating processes.'45 Put simply, the Act, to the extent it
concerned the states at all, dealt primarily with the subject of
timing; it addressed when selection rules were to be in place, when
electors were to be identified, and when electoral votes were to be
submitted.'

Because contemporary proposals arise from a different set of
problems, they have a different look. Today's reform efforts focus
directly on how vote casting and vote counting should unfold
within the states.'47 Proposed reforms deal with such matters as
identifying permissible (and impermissible) voting equipment,
legislating substantive standards for counting votes, defining who

141. See infra notes 271-74 and accompanying text.
142. U.S. CONST. art. II, § 1, cl. 2.
143. See supra notes 33, 84-85 and accompanying text.
144. 3 U.S.C. § 5 (2000).
145. Id.
146. Id.
147. E.g., Tanner, supra note 127 (describing various proposals to ameliorate voting

problems raised in the 2000 election).
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