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B. "Such Measures": The Legislation Principle

The phrase "such Measures"'95 is the font of the legislation
principle. Today much if not most legislation "originates" in the
Office of the President." In Clinton v. City of New York,19 the
Supreme Court, after citing the text of the State of the Union and
Recommendation Clauses, simply concluded: "Thus, [the President]
may initiate and influence legislative proposals."'98 Despite this
conclusion it is not self-evident that the Recommendation Clause is
concerned with legislation per se. The use of the word "Congress" in
the State of the Union Clause and the phrase "their Consideration"
in the Recommendation Clause are hints that these clauses
concern legislation. Even so, it is the phrase "such Measures" that
crystallizes the legislative contour of the Recommendation Clause.

One well-accepted meaning of the word "measure" at the
Founding, and one largely overlooked today, is a "legislative bill or
enactment."'9 The Recommendation Clause thus makes clear that

195. U.S. CONST. art. II, § 3.
196. See How Our Laws Are Made, at http/thomas.loc.gov/home/]awsmade.bysec/

sourcesofleg.html (last visited Sept. 15, 2002) (discussing sources of legislation in the House
of Representatives).

In modern times, the "executive communication" has become a prolific source of
legislative proposals. The communication is usually in the form of a message or
letter from a member of the President's Cabinet, the head of an independent
agency, or the President transmitting a draft of a proposed bill to the Speaker
of the House of Representatives and the President of the Senate.

Id. This practice is especially important when it comes to the national budget. See id.; see also
Origins ofLegislation, at http'//thomas.loc.guv/home/enactment/origins.html (last visited Sept.
15, 2002) (discussing origins of legislation in the Senate and quoting the text of the State of
the Union and Recommendations Clauses). All bills, of course, must formally originate in one
of the two Houses of Congress. See U.S. CONST. art. I, § 1 ("All legislative Powers herein
granted shall be vested in a Congress of the United States, which shall consist of a Senate and
House of Representatives."); id. art. I, § 7, cl. 1 ("All Bills for raising Revenue shall originate
in the House of Representatives; but the Senate may propose or concur with Amendments as
on other Bills."); id. art. I, § 7, cl. 2 ("If he approve he shall sign it, but if not he shall return
it, with his Objections to that House in which it shall have originated, who shall enter the
Objections at large on their Journal, and proceed to reconsider it.") (emphasis added).

197. 524 U.S. 417 (1998).
198. Id. at 438.
199. WEBSTER'S II NEWRIVERSIDE UNwvnITYDIcTIoNARY736(1988). One of us previously

examined the definition of the word "measure" but missed the critical legislative definition
of the word, which was in all probability in the minds of the Framers. See Sidak,
Recommendation Clause, supra note 7, at 2084 n.24 (defining "measure" only as "plan or
course of action intended to attain some object) (citing 6 OXFORD ENGLISH DICTIONARY 280
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the President shall recommend legislation and not merely put forth
indefinite ideas. Indeed, the word "measures" may have been chosen
by the Framers with some care. The draft of the Committee of
Detail provided: "It shall be his Duty ... to recommend Matters to
their Consideration .... "0 The Legislature considers matters but
resolves on measures, a point made especially clear by the same
Committee of Detail draft that only a few lines later provided: "It
shall be his Duty ... to expedite all such Measures as may be
resolved on by the Legislature .... One common, accepted
meaning of the word "matter" is a "subject of concern, feeling, or
action."" 2 The word "subject" invites one to ponder the Opinion
Clause of Article II, which provides that the President "may require
the Opinion, in writing, of the principal Officer in each of the
executive Departments, upon any Subject relating to the Duties of
their respective Offices .... 0' The Recommendation Clause does

(1970)). This point is similar to the question posed in Sidak & Smith, Four Faces of the Item
Veto, supra note 6, to which the Constitution's text gives no answer: "What is a bill?"

200. 2 FARRAND, supra note 12, at 158 (emphasis added). This language mirrored Article
XIX of the New York Constitution of 1777, which provided that "it shall be the duty of the
Governor ... to recommend such matters to [the Legislature's] consideration as shall appear
to him to concern its good government, welfare, and prosperity." N.Y. CONST. of 1777, art.
XIX, in 2 FEDERAL AND STATE CONSTITUTIONS, supra note 29, at 1335 (emphasis added).

201. 2 FARRAND, supra note 12, at 158 (emphasis added); see also id. at 252 (remarks of
George Mason) (stating that Congress "could carry such measures as they pleased"); id. at 299
(remarks of Gouverneur Morris) (stating that legislators will "concur in measures"); THE
FEDERALIST No. 50, at 317-20 (James Madison) (Clinton Rossiter ed., 1961) (referring to
"measures" of "legislative assembly"). This language also mirrored Article XIX of the New
York Constitution of 1777, which provided that "it shall be the duty of the Governor ... to take
care that the laws are faithfully executed to the best of his ability; and to expedite all such
measures as may be resolved upon by the legislature." N.Y. CONST. of 1777, art. XIX, in 2
FEDERALAND STATE CONSTITUTIONS, supra note 29, at 1335; see also PA. CONST. of 1776, § 20,
in 2 FEDERALAND STATE CONSTITUnONS, supra note 29, at 1545 ("[President and Council] are
also to take care that the laws be faithfully executed; they are to expedite the execution of
such measures as may be resolved upon by the general assembly...."). The juxtaposition of the
phrase "expedite all such measures" with the State counterpart to the Take Care Clause, U.S.
CONST. art. II, § 3 ("[The President] shall take Care that the Laws be faithfully executed, and
shall Commission all the Officers of the United States."), may be no accident. The next draft
of the Committee of Detail omitted the phrase "expedite all such measures" in favor of a
precursor to the Take Care Clause. See 2 FARRAND, supra note 12, at 171 ("(He shall take
Care to the best of his Ability, that the Laws) <It shall be his duty to provide for the due &
faithful exec-of the Laws> of the United States (be faithfully executed) <to the best of his
ability>").

202. WEBSTER'S II NEW RIVERSIDE UNIVERSIrY DICTIONARY 733 (1988).
203. U.S. CONST. art. II, § 2, cl. 1 (emphasis added). The secret drafting history of the

Opinion Clause provides additional evidence of the distinction in meaning between the words

20021
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not provide that the President "shall ... recommend to their
Consideration such Subjects as he shall judge necessary and
expedient."2°'

One of us has previously argued that the substitution of the
word "Measures" for "Matters" in the Recommendation Clause
"reinforces the inference that the Framers intended the President's
recommendations to be more than precatory statements urging
Congress to work for peace and prosperity[,J" and that "[tlo the
extent that a 'measure' connotes the formulation of a proposed
solution to an identified condition, the submission of 'measures'
implies greater presidential participation in the lawmaking process
than would the mere submission of 'matters' to Congress for its
rumination."2°5

If one takes the distinction between "Matters" and "Measures"
seriously, it may not be enough, constitutionally speaking, for the
President to say to Congress that it must address pressing national
issues such as the financial viability of Social Security or Medicare.
Although the President may surely make subject-matter recom-
mendations to Congress pursuant to her executive power, the
Recommendation Clause calls for more, and perhaps far more.
Perhaps the President must recommend to Congress how to address
the financial restructuring of Social Security or Medicare-and with
draft legislation to boot.2" Perhaps the President would be bound

"measures" and "matters," as well as the similarity in meaning between the words "matters"
and "subjects." A precursor to the Opinion Clause provided:

The President of the United States shall have a Privy-Council ... whose duty it
shall be to advise him in matters respecting the execution of his Office, which he
shall think proper to lay before them: But their advice shall not conclude him,
nor affect his responsibility for the measures which he shall adopt....

2 FARRAND, supra note 12, at 367 (emphasis added).
204. Consider, however, the description penned by St. George Tucker:

But this power of recommending any subject to the consideration of congress,
carries no obligation with it. It stands precisely on the same footing, as a
message from the king of England to parliament; proposing a subject for
deliberation, not pointing out the mode of doing the thing which it recommends.

1 TUCKER'S COMNENTARIES, supra note 58, app. at 344 (emphasis added).
205. Sidak, Recommendation Clause, supra note 7, at 2084.
206. The Recommendation Clause admittedly does not specify the form of the President's

measures. See C. ELLIS STEvENs, SOURCES OF THE CONSTITUTION OF THE UNITED STATES 158-
59 n.2 (MacMillan and Co., 2d ed. 1927) (1894).

The Constitution does not prescribe the form in which the President shall
present the measures which he may recommend; nor does it vest the Congress

[Vol. 44:1
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politically (albeit not constitutionally) to support such legislation
if it were passed by both Houses of Congress. As President Polk
stated in his fourth State of the Union Message in 1848: "When the
President recommends measures to Congress, he avows in the most
solemn form his opinions, gives his voice in their favor, and pledges
himself in advance to approve them if passed by Congress." °7 One
can analogize here to offer and acceptance in contract law.208

Politically, the recommendation is a binding offer that lasts until
the end of the current Congress. Thereafter, the composition,
leadership, and party control of Congress may change, such that the
process of legislative horse trading might produce entirely different
deals between Congress and the President that reflect changes in
bargaining power, information, and other circumstances.

The Social Security or Medicare example is not so hypo-
thetical or inconsequential as it may initially seem. Consider the
paradigmatic national emergency at the Founding-invasion by a
foreign enemy. It would be hardly constitutionally sufficient for the
President to say to a special session of Congress: "I am the
Commander-in-Chief and I am intimately familiar with our nation's
military requirements. We need more troops, ships of war, and the
like. Please pass whatever legislation you like to provide for the
common defense."'

That said, early presidents did not take the distinction between
"Measures" and "Matters" very seriously. President Washington was
hesitant to recommend anything in his first Inaugural Address.21

with the power to do it, either by an express provision or by any reasonable
implication. It leaves the determination of the form, therefore, to the President
himself.

Id. (citation omitted).
207. See Fourth Annual Message of James K Polk (Dec. 5, 1848), reprinted in 1 THE STATE

OF THE UNION MESSAGES, supra note 62, at 767.
208. See RESTATEMENT (SECOND) OF CONTRACTS §§ 24-70 (1981).
209. The Constitution implicitly calls for the President to prepare and recommend plans

of offense and defense to the Congress in time of war. Gouverneur Morris' proposal for a
"Council of State" to "assist the President in conducting the Public affairs" provides some
interesting clues. See 2 FARRAND, supra note 12, at 342. The proposal, with respect to the
Secretary of War, provided: "It shall be his duty ... in time of war to prepare & recommend
plans of offence and defence." Id. at 343; see also id. (noting a similar provision with respect
to the Secretary of the Marine: "It shall be his duty ... in the time of war to prepare &
recommend plans of offence and defence.").

210. See Currie, supra note 165, at 188 (stating that President Washington's "reticence"
to exercise the duty of the Recommendation Clause was "lolne of the most conspicuous

2002]
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After giving his third State of the Union Message in 1792,
Washington wrote that "[m]otives of delicacy" had "uniformly
restrained" him "from introducing any topick which relates to
Legislative matters to members of either house of Congress, lest it
should be suspected that he wished to influence the question before
it."211 So too, President Thomas Jefferson avoided specificity in his
recommendations, fearing that they might appear as regal edicts.2 12

It was not until President Andrew Jackson took office that the
President championed specific issues in the annual State of the
Union Message. President Jackson was not shy about exercising his
duty under the Recommendation Clause; his first State of the Union
Message contained more than ten specific recommendations.213

Among early presidents, however, President Jackson represented
the exception. As Professor Martin Flaherty explained, "nineteenth-
century presidents used this [Recommendation Clause] authority
sparingly, and then generally in abstract, almost ritualistic ways. 21'

That said, early twentieth-century presidents significantly
changed the prevailing nineteenth-century norm. Presidents
Theodore Roosevelt, Woodrow Wilson, and Franklin D. Roosevelt
seized the legislative initiative. One Member of Congress expressed
the prevailing twentieth-century sentiment well when he told a
member of the President's staff, "[DIon't expect us to start from

features of this speech").
211. 31 THE WRITINGS OF GEORGE WASHINGTON 493 (John C. Fitzpatrick ed., 1939).

Actually, as Professor Currie reminds us, President Washington's original draft of his
Inaugural Address had contained a "detailed legislative program" for Congress's
consideration, but then-Representative James Madison apparently omitted it out of concern
for the separation of powers. See Currie, supra note 165, at 189 n.190 (quoting RALPH
KETCHAM, JAMES MADISON, A BIOGRAPHY 277-78 (MacMillan, 1971)); see also TULIS, supra
note 52, at 48 (noting that President Washington "had originally prepared a seventy-three-
page set of recommendations to Congress as his first draft of the Inaugural, thinking that he
would speak as part of his constitutional duty" under the Recommendation Clause). If
Representative Madison's involvement appears odd, it should not. Before President
Washington had an inner circle of Heads of Departments (i.e., a Cabinet), Representative
Madison was "in essence Washington's 'aide, grand vizier, and prime minister. Currie, supra
note 165, at 183 n.155 (citing KETCHAM, supra, at 286-87, 315-17, 319-21).

212. See, e.g., First Annual Message of Thomas Jefferson (Mar. 4, 1801), reprinted in 1 THE
STATE OF THE UNION MESSAGES, supra note 62, at 321-24.

213. See First Annual Message of Andrew Jackson (Mar. 4, 1829), reprinted in 1 THE STATE
OF THE UNION MESSAGES, supra note 62, at 294-314.

214. Martin S. Flaherty, The Most Dangerous Branch, 105 YALE L.J. 1725, 1818 (1996).

[Vol. 44:1
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scratch on what you people want. That's not the way we do things
here-you draft the bills and we work them over."215

One should not leap, however, to the conclusion that the
legislation principle of the Recommendation Clause is almost
entirely an informal twentieth-century "amendment by practice" to
the Recommendation Clause. President Washington took an overly
conservative approach to the Recommendation Clause. Professor
Cass Sunstein has remarked that President Washington's "own
approach does seem extreme" and that the Recommendation Clause
"authorizes a broader role."216 We agree.

The Recommendation Clause's invitation to the President to be
the Legislator-in-Chief is yet more apparent when we consider the
President's other duties. A tight, albeit overlooked, relationship
exists between the Recommendation Clause and the Take Care
Clause of Article II, which provides that the President "shall take
Care that the Laws be faithfully executed ...."M The President, as
Administrator-in-Chief of the executive bureaucracy, would possess
a systematic working knowledge of the laws of the United States.21

This knowledge would put the President in a unique position to
revise legislation pursuant to the "last word" of the Recom-
mendation Clause and to recommend new legislation pursuant to
her "first word." Sometimes existing laws will need to be amended
or even repealed, and the need for amendment or repeal may only
be apparent upon the execution of the law by the President.
Sometimes new laws will be needed to ensure that the President
shall fulfill her duty under the Take Care Clause. The net effect of
these changes to the laws would be to lead the federal government
down the experience curve of law making.219

215. Richard E. Neustadt, Presidency and Legislation: Planning the President's Program,
49 AM. POL Sci. REV. 980, 1015 (1955) (quoting a senior Member of Congress).

216. Cass R. Sunstein, An Eighteenth Century President in a Twenty-First Century World,

48 ARK. L. REV. 1, 9 (1995).
217. U.S. CONST. art. II, § 3.
218. For more on the President as Administrator-in-Chief, see, for example, Calabresi &

Prakash, supra note 7, at 603-15; Saikrishna Bangalore Prakash, Note, Hail to the Chief
Administrator: The Framers and the President's Administrative Powers, 102 YALE L.J. 991
(1993).

219. Consider, however, James Madison's prediction:
The most laborious task will be the proper inauguration of the government and
the primeval formation of a federal code. Improvements on the first draught will
every year become both easier and fewer. Past transactions of the government

20021
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The secret drafting history of the Constitution is illuminating.
Gouverneur Morris proposed forming a Privy Council to "assist the
President in conducting the Public affairs," and provided that the
Chief Justice of the Supreme Court "shall from time to time
recommend such alterations of and additions to the laws of the U.S.
as may in his opinion be necessary to the due administration of
Justice, and such as may promote useful learning and inculcate
sound morality throughout the Union ..... 220 Early commentators on
the Constitution suggested a paired reading of the Recommendation
and Take Care Clauses. St. George Tucker observed that "any
inconveniencies resulting from new laws, or for the want of adequate
laws upon any subject, more immediately occur to those who are
entrusted with the administration of the government, than to
others, less immediately concerned therein."21 Justice Story
similarly observed that "Ithe President] is thus justly made
responsible, not merely for a due administration of the existing
systems, but for due diligence and examination into the means of
improving them." 2 Indeed, the Recommendation Clause and the
Take Care Clause appear in the same section of Article II. As one of
us has previously observed: "A reasonable inference about the
textual proximity of the two clauses is that executing a particular
law and recommending ways to improve that law are closely
related."

223

Finally, the legislation principle need not be limited to ordinary
legislation. The Recommendation Clause surely permits the
President to recommend "higher" legislation-in other words, to
recommend to Congress that it propose amendments to the
Constitution pursuant to Article V of the Constitution. So thought
President Washington in his first Inaugural Address, and so

will be a ready and accurate source of information to new members [of
Congress].

THE FEDERALIST No. 53, at 334 (James Madison) (Clinton Rossiter ed., 1961).
220. See 2 FARRAND, supra note 12, at 342.
221. 1 TUCKERS CoMMNTARIES, supra note 58, app. at 344 (emphasis added).
222. 3 STORYS COMMENTARiES, supra note 9, § 1555 (emphasis added).
223. Sidak, Recommendation Clause, supra note 7, at 2085; see also Bybee, supr note 7,

at 105 (stating that the Recommendation Clause "draws from the President's experience and
his superior access to information relating to his other considerable powers, including his
powers as Commander in Chief, as the executor of the laws, and as principal representative
of the United States in foreign relations") (emphasis added).

[Vol. 44:1
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thought the House of Representatives of the First Congress in its
reply to President Washington.22' Early presidents exercised the
prerogative to recommend higher legislation. In his sixth State of
the Union Message in 1806, President Jefferson expressed doubts
that "public education, roads, rivers, canals, and such other objects
of public improvement" fell within the enumerated powers of the
Congress, and he recommended an amendment to give to the
Congress the power to fund these objects.225 President Monroe
recommended a similar amendment in his first State of the Union
Message in 1817,226 and again in his sixth State of the Union
Message in 1822, after he had vetoed a bill to fund the Cumberland
Road because he thought it unconstitutional.227 President Jackson
too recommended a specific and now especially timely constitutional
amendment in his first State of the Union Message in 1829: "I would
therefore recommend such an amendment of the Constitution as
may remove all intermediate agency in the election of the President
and Vice-President."22

C. "As He Shall Judge Necessary and Expedient"" The Executive
Discretion Principle

The phrase "as he shall judge necessary and expedient"' is the
font of the executive discretion principle.20 The use of the word
"judge" in the Recommendation Clause suggests a special degree of
deliberation by the President, in seemingly stark contrast to a

224. See First Inaugural Address of George Washington (Apr. 30, 1789), reprinted in 1
MESSAGES AND PAPERS OF THE PRESMENTS, supra note 37, at 51, 56; Address of the House of
Representatives to George Washington, President of the United States (May 5, 1789),
reprinted in 1 MESSAGES AND PAPERS OF THE PRESIDENTS, supra note 37, at 567.

225. Sixth Annual Message of Thomas Jefferson (Dec. 2, 1806), reprinted in 1 THE STATE
OF THE UNION MESSAGES, supra note 62, at 87-88.

226. First Annual Message of James Monroe (Mar. 4, 1817), reprinted in 1 STATE OF
UNION MESSAGES, supra note 62, at 154.

227. Sixth Annual Message of James Monroe (Dec. 3, 1822), reprinted in 1 STATE OF THE
UNION MESSAGES, supra note 62, at 197-98.

228. First Annual Message of Andrew Jackson (Mar. 4, 1829), reprinted in 1 STATE OF THE
UNION MESSAGES, supra note 62, at 299.

229. U.S. CONST. art. II, § 3.
230. Cf Amar, Some Opinions, supra note 7, at 672-75 (discussing executive discretion

principle of Opinion Clause); id. at 672-73 (inviting applicability of executive discretion
principle to State of the Union and Recommendation Clauses).
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companion clause, which provides that "in Case of Disagreement
between [the Houses of Congress], with Respect to the Time of
Adjournment, [the President] may adjourn them to such Time as he
shall think proper."23 The word "judge" also stands in contrast with
the Recommendation Clause's counterpart in Article XIX of the New
York Constitution of 1777, which provided that "it shall be the duty
of the governor ... to recommend such matters to their consideration
as shall appear to him to concern its good government, welfare, and
prosperity." 2

The verb "judge" in the Recommendation Clause connotes that
the President's discretion to make recommendations must be
exercised judiciously-with wisdom rather than caprice. Examining
Article III for clues about the essence of judiciousness, one might
infer that the Framers expected the President, in the exercise of
his prerogative to make recommendations, to exhibit the same
rectitude, sobriety, and wisdom as "[tihe Judges, both of the
supreme and inferior Courts, [who] shall hold their Offices during
good Behavior.... "2' To Alexander Hamilton, writing in The
Federalist No. 78, the good-behavior standard was relevant to all
three branches:

The standard of good behavior for the continuance in office of the
judicial magistracy is certainly one of the most valuable of the
modern improvements in the practice of government. In a
monarchy it is an excellent barrier to the despotism of the
prince; in a republic it is a no less excellent barrier to the
encroachments and oppressions of the representative body. And
it is the best expedient which can be devised in any government
to secure a steady, upright and impartial administration of the
laws.'

Thus, Hamilton plainly understood good behavior to be a standard
relevant to the President's execution of the laws, which we have
shown is closely related to the President's duty to recommend

231. U.S. CONsT. art. II, § 3 (emphasis added).
232. N.Y. CONST. of 1777, art. XIX, in 2 FEDERAL AND STATE CONSTrUTIoNs, supra note 29,

at 1335 (emphasis added).
233. U.S. CONST. art. III, § 1.
234. THE FEDERALIST No. 78, at 465 (Alexander Hamilton) (Clinton Rossiter ed., 1961)

(emphasis added).

[Vol. 44:1
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measures to Congress. Likewise, William Rawle observed in his
treatise: "It is a duty of the president to acquire, as far as possible,
an intimate knowledge of the capacities and characters of his fellow
citizens; to disregard the importunities of friends; the hints or
menaces of enemies; the bias of party, and the hope of popularity."23

These understandings might have been aspirational, and not an
expression of the characteristics whose absence would justify
impeachment. Nevertheless, that distinction would not limit the
insight here for Article II. If one sought a substitute expression for
the phrase "take Care that the Laws be faithfully executed,"2 6

Hamilton's phrase "secure a steady, upright and impartial
administration of the laws" 237 would be a very strong candidate.

The verb "judge" in the Recommendation Clause also signifies
that the President is the indeed last and only word on what
recommendations he shall make.' The question of whether a
particular recommendation is necessary and expedient is a
quintessentially political question committed to the President-in
our modem constitutional parlance, it is a "textually demonstrable
commitment of the [adjudicatory] issue to a coordinate political
department."' 9 Congress may not, therefore, judge what recom-
mendations are necessary and expedient. President Ulysses S.
Grant made this point clear in his first State of the Union Message.
He aggressively stated: "On all leading questions agitating the
public mind I will always express my views to Congress and urge
them according to my judgment .... I shall on all subjects have a
policy to recommend, but none to enforce against the will of the
people."2 ° Congress could refuse to appropriate funds to enable the
President to recommend legislation, but such action would not be
constitutional.241 Furthermore, any attempt by Congress to limit the

235. RAWLE'S COMMENTARY, supra note 31, at 164.
236. U.S. CONST. art. 11, § 3.
237. THE FEDERALIST NO. 78, at 465 (Alexander Hamilton) (Clinton Rossiter ed., 1961).
238. See Gary Lawson & Patricia B. Granger, The "Proper' Scope of Federal Power: A

Jurisdictional Interpretation of the Sweeping Clause, 43 DUKE L.J. 267, 278 n.38 (1993).
239. Baker v. Carr, 369 U.S. 186, 217 (1962).
240. First Inaugural Address of Ulysses S. Grant (Mar. 4, 1869), reprinted in 7 MESSAGES

AND PAPERS OF THE PRESIDENTS, supra note 37, at 6.
241. See Sidak, Recommendation Clause, supra note 7, at 2118; Sidak, The President's

Power of the Purse, supra note 102, at 1202-22. For an early view taken during the Jay Treaty
debates, see 5 ANNALS OF CONG. 529 (statement of Speaker of the House Sedgwick) ("To
support the Constitution each department must be enabled to perform the functions assigned

20021
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scope of the President's discretion under the Recommendation
Clause would be flatly unconstitutional.242

This point appears in at least five other interesting ways if one
considers constitutional structure. First, consider executive
privilege. One could say that, "if the Constitution protects the
President's right to explore policy alternatives in secret, it must also
protect his right to explore policy alternatives in the open.""
Second, consider the Petition Clause. If "Congress shall make no
law ... abridging ... the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances,"2' then
Congress shall make no law muzzling the President, because the
President is the man of the People and the representative of their
petitions.4

Third, consider the principle of separation of powers and the
postulate of "perfectly co-ordinate" departments.2  A muzzling law

to it. To enable the Executive to do its duties, the compensation must be provided."). For
a contrary view, see Saikrishna Bangalore Prakash, A Critical Comment on the
Constitutionality of Executive Privilege, 83 MINN. L. REv. 1143, 1154-55 (1999).

242. There has been significant hubbub in recent years over congressional attempts to limit
the scope of the Recommendation Clause. One of us has written: "During the Reagan
presidency, Congress frequently inserted into appropriations bills specific riders prohibiting
the Executive Branch or an independent regulatory agency from advocating or even studying
a change in a particular policy." Sidak, Recommendation Clause, supra note 7, at 2079. Sidak
has dubbed these appropriations riders "muzzling laws" and has argued that they are
unconstitutional because they violate the Recommendation Clause. Id. at 2118-28; see also
Bybee, supra note 7, at 104 ("By the terms of the Recommendation Clause, Congress lacks the
power either to command the President to make certain recommendations or to forbid the
President from doing so."). It should go without saying that "muzzling laws" are
unconstitutional even if the President agrees to such legislation. See INS v. Chadha, 462 U.S.
919, 942 n. 13 (1983) ("The assent of the Executive to a bill which also contains a provision
contrary to the Constitution does not shield it from judicial review.").

243. Sidak, Recommendation Clause, supra note 7, at 2124.
244. U.S. CONST. amend. I.
245. See Bybee, supra note 7, at 105 n.269 ("The argument that the First Amendment

disables Congress ... implies that the First Amendment limits Congress' power to restrict the
President's recommendation power."); Sidak, Recommendation Clause, supra note 7, at 2119
("To muzzle the President, therefore, is to diminish the effectiveness of this right expressly
reserved to the people under the first amendment.).

246. See, e.g., THE FEDERALISTNo. 49, at 314 (James Madison) (Clinton Rossiter ed., 1961)
("The several departments being perfectly co-ordinate by the terms of their common
commission, neither of them, it is evident, can pretend to an exclusive or superior right of
settling the boundaries between their respective powers ..... ) (emphasis added). For a
discussion of the constitutional "postulate" of coordinate departments, see Michael Stokes
Paulsen, The Most Dangerous Branch: Executive Power to Say What the Law Is, 83 GEo. L.J.
217, 228-40 (1994).
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is a paradigmatic legislative encroachment on the other depart-
ments. Fourth, consider the principle of co-extensiveness. Congress
may not limit the scope of the President's veto power, and the scope
of the Recommendation Clause must be at least as expansive as that
of the veto power; otherwise the President "may veto any bill that
emerges from Congress, but may not always give Congress advance
warning of an intention to veto, or may not always try to forestall a
veto by proposing better alternatives."24 Finally, there is perhaps
the consideration of republican government. One of us has argued
that muzzling laws violate the principle of "republican democracy,"
without, however, going so far as to say that muzzling laws violate
the Guarantee Clause or the Constitution's implicit promise of a
republican federal government.2"

Although the President's discretion is significant and may not
be limited by Congress, it has bounds. The executive discretion
of the Recommendation Clause may not swallow up the executive
duty of the same clause. There should be some constitutional
standard to prevent the President from sitting on her laurels and
judging that nothing is necessary and expedient.249 After all, the
Recommendation Clause is mandatory all around: The President
"shall ... recommend ... such Measures as he shall judge necessary
and expedient."' Consider again the paradigmatic situation of
necessity and expediency-invasion by a foreign enemy. Would
it be appropriate, constitutionally speaking, for the President to

247. Rabkin & Devins, supra note 45, at 231 n.131.
248. See Sidak, Recommendation Clause, supra note 7, at 2118-20.
249. This statement begs the question of whether the inactivity of President Calvin

Coolidge, whose nickname was "Silent Cal," was constitutional:
The political genius of President Coolidge, Walter Lippmann pointed out in
1926, was his talent for effectively doing nothing: 'This active inactivity suits
the mood and certain of the needs of the country admirably. It suits all the
business interests which want to be let alone.... And it suits all those who have
become convinced that government in this country has become dangerously
complicated and top-heavy...."

Calvin Coolidge, at http'//www.whitehouse.gov/historypresidents/cc3O.html (lastvisited Sept.
11, 2002). Of course, President Coolidge didn't do absolutely nothing, just "effectively"
nothing. He had a small number of achievements in both domestic and foreign affairs. See
Calvin Coolidge, at http//gi.grolier.con/presidents/ea/bios/30pcool.html (last visited Sept. 11,
2002). Perhaps he thought that the necessary and expedient thing to do was in fact effectively
nothing. We thank Professor Michael Gerhardt for bringing Coolidge's style of governance to
our attention.

250. U.S. CONST. art. II, § 3 (emphasis added).
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recommend nothing on such an extraordinary occasion? Surely
not. The President's silence on such an occasion would violate the
President's oath or affirmation to "preserve, protect and defend the
Constitution of the United States,""' and thus be a proper cause for
impeachment. It should go without saying that one who accepts the
responsibilities of Commander-in-Chief vows to fight for the nation's
survival. The Constitution could not tolerate an American version
of Vichy France, for example.2"2

Finally, the phrase "necessary and expedient" demands scrutiny.
Here again the Recommendation Clause represents a significant
departure from its counterpart in Article XIX of the New York
Constitution of 1777, which provided that "it shall be the duty of the
governor ... to recommend such matters to their consideration as
shall appear to him to concern its good government, welfare, and
prosperity.253 The phrase "necessary and expedient" is unique in the
Constitution. A dedicated textualist would want to compare and
contrast this phrase with "necessary and proper" in the Necessary
and Proper Clause of Article I, Section 8,' "absolutely necessary"
in the State Imposts and Duties Clause of Article I, Section 10,255
and the use of simply the word "necessary" in a triad of other
clauses in the Constitution. 2

" Although the word "expedient"
appears only once in the Constitution, the word was familiar to the
Framers of the Constitution, given its use in state constitutions and
other important Founding documents.5 7 To the extent that the

251. Id. art. II, § 1, cl. 7. For a discussion of the special importance of the prolix
Presidential Oath or Affirmation Clause, see Paulsen, supra note 246, at 261-62; Joel K.
Goldstein, The Presidency and the Rule of Law: Some Preliminary Explorations, 43 ST. LOUIS
U. L.J. 791, 828-29 (1999).

252. See J. Gregory Sidak, To Declare War, 41 DUKE L.J. 27, 52-54 (1991) (arguing that on
four separate grounds the President, as Commander-in-Chief, has a constitutional duty to
fight to the death to defend the nation). But cf. Stephen L. Carter, The Constitutionality of the
War Powers Resolution, 70 VA. L. REv. 101, 128 (1984).

253. N.Y. CONST. of 1777, art. XIX, in 2 FEDERALAND STATE CONSTITrTIONS, supra note 29,
at 1335 (emphasis added).

254. U.S. CONST. art. I, § 8, cl. 18.
255. Id. art. I, § 10, cl. 2.
256. See U.S. CONS'r. art. I, § 7, cl. 3; id. art. 11; id. art. V.
257. See, e.g., N.Y. CONST. of 1777, pmbl., in 2 FEDERAL AND STATE CONSTIUIONS, supra

note 29, at 1329; MASS. CONST. OF 1780, pt. II, ch. II art. VI, in 1 FEDERAL AND STATE
CONSTITUTIONS, supra note 29, at 965; ARTICLES OF CONFEDERATION, art. X, in FEDERAL AND
STATE CONSTITUTIONS, supra note 29, at 11; NORTHWEST ORDINANCE of 1787, pmbl., in 1
FEDERAL AND STATE CONSTITUTIONS, supra note 29, at 429.
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Necessary and Proper Clause contains distinct "necessity" and
"proprietary" elements,"'8 it would follow that the Recommen-
dation Clause also contains distinct "necessity" and "expediency"
elements." 9 Indeed, there is a sense in which judging what is
necessary is different from judging what is expedient. For example,
something may be necessary but inexpedient, or expedient but
unnecessary.2" And there is an even greater sense in which judging
what is "necessary and expedient" is different from what is
"necessary and proper"-a point presumptively made by difference
in word choice. For example, something may be both necessary and
expedient but improper, or both necessary and proper but
inexpedient.261 The critic would argue that the phrases "necessary
and proper" and "necessary and expedient" do not contain two

258. See James Madison, Speech to the House of Representatives (June 8, 1789), in 12 THE
PAPERS OF JAMES MADISON 205-06 (Robert A. Rutland et al. eds., 1979); see also Randy E.
Barnett, Necessary and Proper, 44 UCLA L. REV. 745, 787 (1997); Lawson & Granger, supra
note 238, at 331.

259. Article III, Section 10 of the Hamilton Plan contains distinct necessity and propriety
elements:

The President at the beginning of every meeting of the Legislature as soon as
they shall be ready to proceed to business, shall convene them together at the
place where the Senate shall sit, and shall communicate to them all such
matters as may be necessary for their information, or as may require their
consideration. He may by message during the Session communicate all other
matters which may appear to him proper.

3 FARRAND, supra note 12, at 624 (emphasis added).
260. Cf. 2 FARRAND, supra note 12, at 418 (proposal of James McHenry and Charles

Cotesworth Pinkney) (using phrases "judged expedient" and "judged necessary" as distinct
terms in proposal concerning Duties or Imposts Clause, U.S. CONST. art. I, § 10, cl. 2).

261. Notwithstanding this linguistic point, "expedient" in the Recommendation Clause does
not mean "improper," to the extent "improper" could be construed to mean "unconstitutional."
Cf Lawson & Granger, supra note 238, at 297-326 (discussing the "jurisdictional" meaning
of the word "proper" in the Necessary and Proper Clause, U.S. CONST. art. I, § 8, cl. 18). We
think it is beyond question that the President must believe her recommendations under the
Recommendation Clause to be constitutional. Such an understanding is implicit in the
Recommendation Clause itself, and also flows from the President's oath to support the
Constitution. See U.S. CONST. art. II, § 1, c. 8; id. art. VI, cl. 3; see also Lawson, Everything
I Need To Know About Presidents I Learned From Dr. Seuss, supra note 33, at 383 (stating
that "Itihe President's responsibilities under the Recommendation Clause are clear:
recommend to Congress the enactment of measures that are constitutional, and recommend
the repeal of existing laws that are unconstitutional"); Gary Lawson & Christopher D. Moore,
The Executive Power of Constitutional Interpretation, 81 IOWA L. REV. 1267, 1288 n.97 (1996)
(stating that "in exercising the recommendation power, the President must insure that his
proposals are constitutional").
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distinct terms, but rather one single and roughly synonymous term
of art.

262

What does "expedient" mean? One dictionary definition is
"[a]ppropriate to a given purpose."2 This definition appears to have
been taken by President Andrew Jackson in his first State of the
Union Message in 1829, when he stated: "The task devolves on me,
under a provision of the Constitution ... to propose such measures
as in the discharge of my official functions have suggested
themselves as necessary to promote the objects of our Union."264 One
contextual definition is "practicable" or "convenient."265 Another
dictionary definition-now archaic, but likely to have been in the
Framers' minds-is "speedy: expeditious. "2'e This latter definition
was probably used in an early draft of the Committee of Detail,
which provided: "It shall be his Duty ... to expedite all such
Measures as may be resolved on by the Legislature."267 This latter
definition of "expedient" becomes more crisp when one considers
the juxtaposition of the Recommendation Clause with the
Special Session Clause, which gives the President the right "on
extraordinary Occasions, [to] convene both Houses, or either of
them."2

6' The paradigmatic situation of expediency is when the
President exercises her right under the Special Session Clause. As
St. George Tucker noted:

The power of the president to convene either or both houses
of congress, was a provision indispensably necessary in a
government organized as the federal government is by the
constitution. Occasions may occur during the recess of congress,

262. St. George Tucker, for example, apparently thought that "necessary and expedient*
was no different from "necessary and proper." See 1 TUCKER'S COMMENTARIES, supra note 58,
app. at 344 ("[Ilt is likewise provided, that the first magistrate of the union should recommend
to the consideration of congress such measures as he shall judge necessary, and proper.").

263. WEBsTER'S II NEW RIVERsmE UNrvERSITY DICTIONARY 454 (1988).
264. First Annual Message of Andrew Jackson (Mar. 4,1829), reprinted in 1 THE STATE OF

THE UNION MESSAGES, supra note 62, at 294 (emphasis added).
265. See, e.g., 1 FARRAND, supra note 12, at 166 (remarks of James Wilson) (referring to

proposal as "practicable or expedient"); 2 FARRAND, supra note 12, at 297 (remarks of
Gouverneur Morris) (referring to amendment as "unnecessary and inconvenient").

266. WEBSTER'S II NEW RIVERSIDE UNIVERSrrY DICTIONARY 454 (1988).
267. 2 FARRAND, supra note 12, at 158 (emphasis added).
268. U.S. CONST. art. II, § 3; see also NoRTHWEST ORDINANCE of 1787, pmbl., in 1 FEDERAL

AND STATE CONSTITUTIONS, supra note 29, at 429 ("The governor shall have power to convene
... the general assembly, when in his opinion, it shall be expedient.").
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for taking the most vigorous and decisive measures to repel
injury, or provide for defence: congress, only, is competent to
these objects: the president may therefore convene them for that
purpose. Or it may happen that an important treaty hath been
negotiated during the recess of the senate, and their advice
thereupon be required, without delay, either, that the
ratification may be exchanged in due time, or for some other
important reason. On such extraordinary occasions as these, if
there were not a power lodged in the president to convene the
senate, or the congress, as the case might require, the affairs of
the nation might be thrown into confusion and perplexity, or
worse.

269

The Recommendation Clause thus calls for heightened sensitivity
in times of national exigency.

CONCLUSION

The President's role in the legislative process begins long before
she signs or vetoes a bill presented to her by Congress. The thirty-
one words contained in the State of the Union and Recommendation
Clauses envision the President as an active participant in the
embryonic stages of law making. Close analysis of those words
reveals eight separate principles that animate the President's
responsibilities as the Legislator-in-Chief.

The State of the Union Clause imposes an executive duty on
the President. That duty must be discharged periodically. The
President's assessment of the State of the Union must be publi-
cized to Congress, and thus to the nation. The publication of
the President's assessment conveys information to Congress-
information uniquely gleaned from the President's perspective in
her various roles as Commander-in-Chief, chief law enforcer,

269. 1 TUCMR'S COMMENTARIES, supra note 58, app. at 345. Justice Story similarly noted:
- The power to convene congress on extraordinary occasions is indispensable to

the proper operations, and even safety of the government. Occasions may occur
in the recess of congress, requiring the government to take vigorous measures
to repel foreign aggressions, depredations, and direct hostilities; to provide
adequate means to mitigate, or overcome unexpected calamities; to suppress
insurrections; and to provide for innumerable other important exigencies,
arising out of the intercourse and revolutions among nations.

3 STORYS COMMENTARIES, supra note 9, § 1556.
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negotiator with foreign powers, and the like-that shall aid the
legislature in public deliberation on matters that may justify the
enactment of legislation because of their national importance.

The Recommendation Clause also imposes an executive duty on
the President. Her recommendations respect the equal dignity of
Congress and thus embody the anti-royalty sentiment that ignited
the American Revolution and subsequently stripped the trappings
of monarchy away from the new chief executive. Through her
recommendations to Congress, the President speaks collectively for
the People as they petition Government for a redress of grievances,
and thus her recommendations embody popular sovereignty. The
President tailors her recommendations so that their natural
implication is the enactment of new legislation, rather then some
other action that Congress might undertake. Finally, the President
shall have executive discretion to recommend measures of her
choosing.

When the State of the Union and Recommendation Clauses are
seen to have these analytical subtleties, Justice Hugo Black's
assessment that the President's "functions in the lawmaking
process" are limited to "the recommending of laws he thinks wise
and the vetoing of laws he thinks bad"27 is revealed to be too
abbreviated. The words of these two clauses reveal the sophis-
tication of the Framers' design by highlighting that the President,
through her institutionally unique ability to acquire and analyze
information valuable to the leadership of the Republic, would have
more to contribute to the making of laws than merely to sign off on
their creation by another branch. Far from making the President a
cipher in the legislative process, the Constitution created the
Legislator-in-Chief.

270. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952).
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