








LAWYERS' ETHICS AND FIDUCIARY OBLIGATION

fee income that aggregative litigation is generating. Stated simply, courts
are awarding fees in many of these cases, which routinely and vastly
overcompensate lawyers. Judges justify the fees awarded by noting that
attorneys must be provided with sufficient compensation to yield the
necessary incentives to undertake the litigation to effectuate client rights in
an era when legislatures are stymied by special interests and administrative
agencies are shackled by budgetary constraints. Even if that proposition
were accepted at face value, however, it cannot justify the enormous
fees-the tens and hundreds of million of dollars-being awarded.

One of the more pernicious fee setting devices that courts have
permitted is the basing of the class action fee as a percentage of an
artificial settlement value when the reality is that the actual payments to
the class will be a fraction of the announced settlement value. Thus, in the
reversionary settlement (as opposed to the pro-rata), where any funds
unclaimed by the class revert to the defendant, the lawyers' fee can easily
amount to 200% or more of the amount actually paid to class members. 191

As a reaction against some of the excesses of the class action

191 See Motion For Leave To File Amici Curiae and Brief Amici Curiae in Support of

Petition, Int'l Precious Metals Corp. v. Waters, 530 U.S. 1223 (2000) (in support of
petition for certiorari, June 5, 2000). This was likely the case in Waters where there was
a forty million dollar reversionary fund settlement which provided that any amount of the
fund not claimed by class members and not paid out as attorney's fees and expenses was
to return to defendants. This agreement resulted in awarding class counsel, $13,333,333
(one-third of the reversionary fund), whereas the distribution to the class plaintiffs only
amounted to $6,485,362.15. In other words, the fee award allowed by the District Court
was more than twice the amount of the class' recovery. Int'l Precious Metals, 530 U.S.
1223 (2000). Although the Court dismissed the petition for certiorari seeking to
challenge the fee award, Justice Sandra Day O'Connor filed a concurrence explaining her
reason for denying the petition for a writ of certiorari. Justice O'Connor agreed that as a
result of utilizing the reversionary settlement method, the award of attorney's fees were
"extraordinary." Id. at 1223. She also recognized that these settlements "potentially
undermine the underlying purposes of class actions by providing defendants with a
powerful means to enticing class counsel to settle lawsuits in a manner detrimental to the
class [and] . . . encourage the filing of needless lawsuits." Id. However, Justice
O'Connor asserted that rehearing of this case did not provide a fitting opportunity to
redress this injustice because of the existence of a "clear sailing" agreement, which
provided that the petitioners would not, "directly or indirectly oppose [respondents']
application for fees." Id. Indeed, "as a result of... [these 'clear sailing' agreements],
courts often lack the information necessary to protect the interests of the class against the
conflicts inherent in the settlement process." Brief of Amici Curiae, id. at 9-10, Waters.
Justice O'Connor's shot-across-the bow, however, lands far short of doing damage to
abusive reversionary settlements. So long as class counsel insist on "clear sailing"
provisions, there may never be an opportunity, per Justice O'Connor's condition, for the
court to eliminate this clear abuse.
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system, some courts which had shifted fee setting from the lodestar to the
percentage method have began to refocus on the lodestar. However, use of
the lodestar instead of the percentage method for fee setting does not
eliminate overcompensation. Indeed, the unspoken truth about the
lodestar is that it is often laden with uncountable numbers of hours, which
are counted even though they lack accountability. 192 If law firms were
audited to determine how many hours each lawyer in the firm was
claiming in all of the class action cases they were participating in, I have
no doubt that for some and probably for many, their fees would be out of
this world-literally. Instead of a day being merely 24 hours long as it is
on Earth, for many of these lawyers, the number of hours in a day would
more closely correspond with that of some of the outer planets, Saturn for
example. 1

93

11. CONCLUSION

A principal consequence of overcompensation is the proliferation
of much aggregative litigation, and, in particular, class action activity,

192 See Note, Developments in the Law- The Path of Civil Litigation, 113 HARv. L. REv.

1827 (2000) (stating "class counsel may inflate their hours, overstate the risks of litigation
or otherwise exaggerate the compensation they deserve"). Because a fee dispute arose
between the Chicago lawyers and the Alabama lawyers who were the plaintiff lawyers in
Kamilewicz, that case provides a modest insight into hourly record keeping procedures in
class actions. The lawyers had agreed to split their fees 60-40. The Chicago lawyers
believed they had been short-changed and sought an accounting from the Alabama
lawyers who had actually collected the fee. The latter refused but did send a copy of IRS
Form 1099 provided by BancBoston showing a total fee payment of $7.18 million. When
the Chicago lawyers went to BancBoston, they learned that the bank had actually paid
$8,556,201. Litigation thereafter ensued with regard to the fee split. During the fee fight,
both sides testified to the amount of time they had worked on the case. The Alabama
lawyers filed a brief citing testimony by one of the Chicago lawyers that he had worked
130 hours on the case and the other Chicago lawyer, less than that. The Alabama firm
stated that it worked about 2000 hours on the case and the Chicago lawyers worked, at
most, 335 hours. Together these figures totaled 2,335 hours. See Curran, You Win, You
Pay, supra note 161. At the hearing several years earlier to determine the fairness of the
settlement and approve the fee, the lead Alabama lawyer testified that he and two other
members of his firm performed about 60% of the work on the case-between 5,500 and
7,500 hours. He further testified that the Chicago lawyers did the other 40% and that
their total hours on the case came to around 10,000-more than four times the number of
hours claimed in the testimony presented in the later fee dispute law suit. Id.
193 A Saturn day, for example, is 244.8 Earth hours. See CALIF. INST. OF TECH.,

WELCOME TO THE PLANETS, available at http://pds.jpl.nasa.gov/planets/special/saturn.htm
(last visited Dec. 1, 2001).
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without any redeeming social value. It is simply fee driven.194 The process
may be seen as perverse in that the aggregative strategies that courts have
devised to deal with the effects of mass tort claims on courts' dockets
facilitate the bringing of more mass tort claims, requiring, in turn,
additional aggregative responses.

Perhaps the most important article on the subject of aggregative
litigation not yet written-at least in part because of the difficulty
involved-is one about the aggregate social effect of aggregative
litigation-for example, an analysis of the costs of aggregative litigation
including class actions and who pays for them as well as of the benefits,
and who receives them. The huge increase we have witnessed in
aggregative litigation in the past decades as well as the enormous wealth
transfers that have resulted are typically justified by the deterrence effect
of such litigation on malevolent corporate behavior. This conclusion,
however, is as least as much an article of faith as a matter of empirical
reality. Just as it has become increasing clear that, on the whole, punitive
damages have little deterrence effect' 95 and indeed appear to inhibit
improvements in product safety, so too, empirical and analytic attention to
aggregative litigation may reveal a similar dysfunctionality.

194To be sure, most all class action litigation is fee driven. My focus is on class action
litigation where the assertion of wrongful conduct is pretextual or the alleged injury
nonexistent and the use of the class action vehicle is simply' a means of extracting a
wealth transfer in order to generate fees. I
195 See generally W. Kip Viscusi, The Social Costs of Punitive Damages Against
Corporations on Environmental and Safety Torts, 87 GEO. L.J. 285 (1998); W. Kip
Viscusi, Why There is No Defense of Punitive Damages, 87 GEO. L.J. 381 (1998); W. Kip
Viscusi, The Challenge of Punitive Damages Mathematics, 30 J. LEGAL STUD. 313
(2001). For an argument that personal injury law does not have much deterrence effect,
see Stephen D. Sugarman, Doing Away With Tort Law, 73 CALIF. L. REv. 558, 559-90
(1985); Stephen D. Sugarman, A Century of Change in Personal Injury Law, 88 CALIF. L.
REv. 2403, 2431-31 (2000).
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APPENDIX

AN HISTORICAL ANALYSIS OF THE 1966 AMENDMENT TO
RULE 23 OF THE CIVIL RULES OF FEDERAL PROCEDURE1

As class actions have proliferated and the amounts of wealth
transferred under the aegis of amended Federal Rule of Civil Procedure 23
have grown exponentially, it is instructive to consider the effect of the 1966
amendments to Rule 23, and whether those effects were intended
consequences of the amendments, and, if not, whether changes to Rule 23 are
appropriate. The logical beginning point is an examination of the purposes
of the 1966 amendments and some of the actual effects of those changes.

The former Rule 23 provided for three categories of class actions
defined in terms of "jural relations:" the "true" class action, in which the
rights were "joint, or common, or secondary;" the "hybrid" class action, in
which rights were "several" and affecting "specific property;" and the
"spurious" class action, in which rights to be enforced were "several" with
"common questions of law or fact" and "common relief.' 2 Judgments in the
"true" and "hybrid" class actions extended to the class, while the judgment
in a "spurious" class action extended only to the parties that intervened.3
The Advisory Committee's objectives in amending Rule 23 were:

(1) to redefine the cases that could proceed under rule 23, by
adopting more functional definitions of class actions, (2) to
clarify the effect of a class action judgment on members of the
class, (3) to codify some of the better class action practices
that federal judges had developed, (4) to provide district court
judges more guidance regarding their procedural powers and
responsibilities, and (5) to deal explicitly with the notice that
should be provided to absent class members. 4

My research assistant, Allan Blutstein, has provided invaluable assistance in the preparation

of this Appendix.
2 Norman C. Sabbey, Comment, Rule 23: Categories of Subsection (b), 10 B.C. INDUS. &

COM. L. REv. 539 (1969).
3Id.

4Arthur R. Miller, Of Frankenstein Monsters and Shining Knights: Myth, Reality, and the
"Class Action Problem," 92 HARV. L. REV. 664, 669 (1979); See also Proposed
Amendments to the Rules of Civil Procedure for the United States District Courts, 39 F.R.D.
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In drafting current Rule 23(b)(3), the Advisory Committee changed
the "opt-in" procedure of "spurious" class actions to an "opt-out" procedure
whereby absentee class members became bound by the judgment unless they
"opted out" before trial.5 This "opt-out" mechanism is described in Rule
23(c)(2). Under Rule 23(c)(2), members of a (b)(3) type class action receive
"the best notice practicable under the circumstances," advising each member
that the court "will exclude the member from the class if the member so
requests." 6 Under Rule 23(c)(3), members of a (b)(3) class action who do
not opt out are bound by the judgment "whether or not favorable to the
class.",7 The intent of the Committee in making this revision is not clear.
Most of the Committee's work product, notes, and correspondences have not
been published and are accessible only by visiting the federal archives in
Maryland, where the material is stored in boxes.8 Therefore, "[t]he paucity
of source material and research makes any inference about Committee intent
somewhat hazardous and necessarily tentative."9 The Advisory Committee's
Notes in subdivision (c)(3) suggest that one possible reason for the change
was to eliminate the "so-called 'one-way' intervention in 'spurious' [class]
actions."

10

Intervention by class members in the former spurious class actions
was optional. If the class member did not intervene before trial of the
liability issue, his claim was not precluded by the plaintiffs loss. Some
courts, however, would allow the class member to intervene after the trial on

73, 98-107 (1966); DAVID LOUISELL & GEOFFREY C. HAZARD, JR., PLEADING AND
PROCEDURE 833 (2d ed. 1968):

The 1966 revision undertook three tasks: First, it sought to eliminate the
confusing classification system of original Rule 23. Second, it sought to
make absolutely clear the availability of a class suit in cases where joinder
of a large number of people was indicated under the necessary principles
of Rule 19. Third, it provided encouragement and machinery for new uses
of the class suit.

Id. (citations omitted).
5See FED. R. Civ. P. 23(b)(3), (c)(2), (c)(3).
6 FED. R. Civ. P. 23(c)(2)(A).
7FED. R. Civ. P. 23(c)(3).
8 Judith Resnik, From "Cases" to "Litigation," LAW & CONTEMP. PROBS., Summer 1991,
at 9 n. 17. Resnik suggests that the material in the federal archives "may well be incomplete"
since she was unable to locate all off the references contained in the files. Id.
9Robert Bone, Personal and Impersonal Litigative Forms.- Reconceiving the History of
Adjudicative Representation, 70 B.U. L. REV. 213, 292 (1990) (reviewing STEPHEN C.
YEAZELL, FROM MEDIEVAL GROUP LITIGATION TO THE MODERN CLASS ACTION (1987)).
10 See FED. R. Civ. P. 23(c)(3), advisory committee's notes, 39 F.R.D. 69, 105 (1966).
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the liability issue if the plaintiff won, and to take advantage of the victory-
so-called "one-way intervention."11 The rationale of one-way intervention
was to assist small claimants who could not obtain relief because they could
not afford to intervene.1 2

As to the propriety of the one-way intervention, the Advisory
Committee did not state explicitly in its Notes that it thought this type of
intervention was unfair; it merely cited to cases representing conflicting
views, and commented that the proposed rule excluded one-way
intervention.13  Benjamin Kaplan, who was the Reporter to the Advisory
Committee on the Civil Rules at the time Rule 23 was amended in 1966, was
"similarly cryptic" in discussing the Committee's reasoning for rejecting one-
way intervention,' 4 stating only that critics found the procedure "distasteful,"
"as lacking 'mutuality,"' and a "perverse anomaly" in that the class action
"did not run fully for or against the class."' 5 Nevertheless, the very fact that
subdivision (c)(2) eliminates one-way intervention, combined with the
Committee's lengthy discussion of the issue, indicate a high likelihood that
the Committee drafted subdivision (c)(3) with the specific intention of
eliminating one-way intervention.' 6 There is no discussion, however, of
whether the Committee sought to or realized that it could eliminate one-way
intervention without making the profound changes that it did make in Rule
I317

11 The leading case allowing one-way intervention was Union Carbide & Carbon Corp. v.
Nisley, 300 F.2d 561 (10th Cir. 1961). For further cases dealing with one-way intervention,
see FED. R CIV. P. 23(c)(3) advisory committee's notes, 39 F.R.D. 69, 105 (1966). It should
be noted that only a minority of courts permitted one-way intervention in the 1960s. See
John E. Kennedy, Class Actions: The Right To Opt Out, 25 ARIz. L. REV. 3, 16 n.78 (1983).
12 See Sabbey, supra app. note 2, at 546.
13 See FED. R. Civ. P. 23(c)(3), advisory committee's notes, 39 F.R.D. 69, 105 (1966); see
also Developments in the Law-Class Actions, 89 HARV. L. REv. 1318, 1395 (1976) (stating
"the reasons the rulemakers opposed the one-way intervention are not clear").
14 Developments in the Law-Class Actions, supra app. note 13, at 1395.
15 Benjamin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the
Federal Rules of Civil Procedure (I), 81 HARV. L. REV. 356, 385-86 (1967).
16 See Kennedy, supra app. note 11, at 16-17 (stating that "the Rule reformers, paying heed

to criticism of Union Carbide and 'one-way intervention,"' came up with a "brilliant new
solution" to the debate over the binding effect of judgments on class members);
Developments in the Law-Class Actions, supra app. note 13, at 1394 ("One of the central
purposes of the draftsmen was the elimination of one-way intervention.").

See Note, Multiparty Litigation: Proposed Changes in the Federal Rules, 50 IOWA L.
REv. 1135, 1163-64 n.158 (1965) ("If the advisory committee was most worried about the
possibilities of 'one-way intervention' it could have proposed a rule prohibiting such in
express terms, rather than including a section specifically stating the effect of the
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An additional reason for the change from "opt-in" to "opt-out" may
have been to assist small claimants who, in the view of the drafters, would
not act in their best interests by opting in prior to trial.18 Accordingly, the
drafters changed the consequences of non-action by small claimants by
providing that non-action would automatically include them in the class
action. Consider in this context the remarks of Benjamin Kaplan:

If, now, we consider the class, rather than the party opposed,
we see that requiring the individuals affirmatively to request
inclusion in the lawsuit would result in freezing out the claims
of people-especially small claims held by small people-who
for one reason or another, ignorance, timidity, unfamiliarity
with business or legal matters, will simply, not take the
affirmative step. The moral justification for treating such
people as null quantities is questionable. For them the class
action serves as something like the function of an
administrative proceeding where scattered individual interests
are represented by the Government. In the circumstances
delineated in subdivision (b)(3), it seems fair for the silent to
be considered as part of the class.' 9

judgment.").
18 See, e.g., Tom Ford, Federal Rule 23: A Device for Aiding the Small Claimant, 10 B.C.

INDUS. & COM. L. REV. 501, 507 (1969) ("[T]he 'smaller guy' normally is not involved with
lawyers and legal proceedings. Not many of such persons would take affirmative action to
intervene in a spurious action under the former Rule." The article also asserts that
subsection (c)(2) "is probably the most dramatic indication that the chief purpose of the
amended Rule is to aid the small claimant.").
19 Kaplan, supra app. note 15, at 397-98. Kaplan specifically noted, however, that his views
are "entirely personal and have no other status." Id. at 356 n.*. Judge Frankel described a
phone call he made to Kaplan to ask about the background to Rule 23(c)(2):

Departing from sound practice, I made an ex parte call to Prof. Ben
Kaplan of Harvard, who, as you know, was the Reporter of the new Rules,
and who in a sense may be the missing Hamlet of this performance to
show cause why he did what he did about this notice thing. Ben came
graciously off the beach at Martha's Vineyard to take my call, and I should
say that I have some doubts about whether a man who is, caught in his
shorts that way, without his notes, should be held firmly to everything he
says. Nevertheless, with this private reservation, I did put him the
question about this sub-section. He blushed and stammered a little bit-
which is his way, as all of you who know him know-and then recalled
that his committee had indeed thought at some length about how this
notice should work. The reasoning, as he told it to me, relates to the
fundamental conception that I have already touched of classes comprised
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It is important to note, however, that the Advisory Committee's Notes
to Rule 23(c)(2) and (c)(3) discussed only the elimination of one-way
intervention as a possible basis for the opt-out mechanism, and did not
mention as a rationale that small claimants were not opting in insufficient
numbers to satisfy the drafters' political beliefs regarding the use of litigation
to police corporate behavior. Additionally, the Committee did not indicate
whether it had contemplated that class actions ought to be brought when all
the class members had claims for just a few dollars and where there were
thousands or hundreds of thousands of class members, and therefore the "opt-
out" mechanism should be instituted to facilitate such actions.20 Some
commentators answered this question in the negative, including one plaintiff
antitrust lawyer who stated:

[I]t is sheer nonsense to say that the purpose of Rule 23 is or
should be to secure redress to individuals whose damage is,
on an individualized basis, minuscule. I do not believe that
the efficient administration ofjustice is served by clogging the
Courts with class action claims for the purpose of insuring
that the so-called "Two-Dollar Bettor" gets his money back
from a price-fixing conspiracy or a 1 0(b)(5) violation. That
may well be the effect of the Rule's utilization, but I do not
see myself on a white horse dressed in armor, lance extended
doing battle with the dragons to recover $6.59 for Mrs.
Housewife. 2'

of little people, who normally don't have much dealing with lawyers or
with legal formalities. He got to speaking quite professorially-and I
wrote down what he said--of the class action's "historic mission of taking
care of the smaller guy." As he and the committee saw it, the likelihood
is that this guy will routinely ignore, or at least fail to respond to, the
notices contemplated under (c)(2). On that premise, the vote went the way
we see, to the effect that a non-response means inclusion rather than
exclusion.

Marvin Frankel, Amended Rule 23 From a Judge's Point of View, 32 ANTITRUST L.J. 295,
299 (1966).
20 Jonathan M. Landers, Of Legalized Blackmail and Legalized Theft: Consumer Class
Actions and the Substance-Procedure Dilemma, 47 S. CAL. L. REV. 842, 847 (1974)
(describing the Committee's intent as "shrouded in mystery").
21 Maxwell M. Bleicher, Is the Class Action Rule Doing the Job? (Plaintif's Viewpoint), 55

F.R.D. 365, 369 (1972); see also Landers, supra note app. 20, at 848 (concluding from the
lack of Congressional support in 1970 for legislation authorizing some consumer class
actions that "[i]f rule 23 may be interpreted to permit consumer class actions by those whose
claims are small and whose numbers are great, this development is nothing short of
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The changes in subdivisions (b)(3) and (c)(2) were not expected to
have a profound effect on the litigation landscape. Arthur Miller contends
that "in the main, the rulemakers apparently believed that they simply were
making Rule 23 a more effective procedural tool" and that the "class action
onslaught caught everyone, including the draftsmen by surprise.' 22 Only
some predicted the consequential expansion in class action litigation.23 The
Advisory Committee, however, recognized that the change from "opt-in" to
"opt-out" was somewhat innovative. Thus, the Committee added the
following special note in its 1964 proposed amendments: "The Advisory
Committee recognizes that the proposal embodied in subdivision ... (c)(2)
is novel. Accordingly, the Committee will particularly welcome comments
on this proposal. 24  The significance of the proposal did not escape the
attention of the legal community,25 which for the most part reacted favorably
at the time.26

startling.") Landers further concludes that "[h]ad the full implications of rule 23 had been
realized in 1966, its passage in statutory form must be regarded as doubtful." Id.
22 Miller, supra app. note 4, at 670. Miller argued, however, that "most, if not the vast

majority, of the class actions instituted since 1966 would have entered the federal courts had
rule 23 not been altered." Id. at 676. See also Richard Posner, The Decline of Law as an
Autonomous Discipline: 1962-1987, 100 HARv. L. REV. 761, 770 (commenting on the
"accidental growth of the class-action lawsuit, through a seemingly minor amendment to Rule
23 of the Federal Rules of Civil Procedure..."). Cf. John Burritt McArthur, The Class
Action Tool in Qilfield Litigation, 45 U. KAN. L. REV. 113, 185 n.433 (1996) (The opt-out
provision "guaranteed the large increase in class litigation" and that it is "unthinkable ... that
the Advisory Committee could have adopted that section [b(3)] without expecting a major
expansion of litigation.").
23 See, e.g., Thomas J. Weithers, Amended Rule 23: A Defendant's Point of View, 10 B.C.
INDUS. & COM. LREv. 515 (1969).
24 Amendments to the Rules of Civil Procedure for the U. S. District Courts Proposed by the
Advisory Committee on Civil Rules, 34 F.R.D. 371,395 (1964) (Special Note of Advisory
Committee). See also Kaplan, supra app. note 15, at 391 (describing the "opt out" provision
in (b)(3) and (c)(2) as "novel").
25 See, e.g., Note, Proposed Rule 23: Class Actions Reclassified, 51 VA. L. REV. 629, 642
(1965) ("The most significant change made by the proposed new rule is its provision that the
judgment in a class action based only on a common question of law or fact can operate
conclusively on all members of the class.").
26 See, e.g., Comment, Federal Rules of Civil Procedure: Attacking the Party Problem, 38
S. CAL. L. REV. 80, 96 (1965) (describing the binding effect of the (b)(3) class action as
"[p]erhaps the most beneficial and far reaching change introduced by the proposed Rule 23").
It should be noted that the author of the above article was commenting upon the 1964
Preliminary Draft in which the right to opt out was not unqualified. The Preliminary Draft
stated that "[t]he court shall exclude those members who, by a date to be specified, request
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Charles Joiner, a member of the Committee, spoke approvingly of
Rule 23, especially of subdivisions (b)(3) and (c)(2), stating that "persons are
protected to a much greater degree than under the present rule."27 Benjamin
Kaplan, as previously discussed, appeared to contend that the new opt-out
procedure was justified by the favorable effect it had on small claimants. 28

Additionally, Kaplan argued that "as a practical matter the new rule
is not a violent change injurious to the defendant," since under the previous
regime the courts had often avoided the liability-limiting "opt-in"
mechanism by allowing one-way interventions or classifying actions as
"true. ,29

In discussing the new opt-out rule, Judge Marvin Frankel remarked:

To a generation raised on Pennoyer v. Neff [citation omitted],
it is a rather heady and disturbing idea to be told that people
in faraway places who receive a letter or are 'described' in a
newspaper 'notice' which does not come to their attention are
exposed to a binding judgment unless they take some
affirmative action to exclude themselves ....

That reaction is entirely understandable, but I suggest,
with all deference, that our initial fears will prove in the end
to be largely unfounded.3 °

exclusion, unless the court finds that their exclusion is essential to the fair and efficient
adjudication of the controversy and states its reason therefor [sic]." Amendments to the
Rules of Civil Procedure for the United States District Courts Proposed by the Advisory
Committee on Civil Rules, 34 F.R.D. 371, 386 (1964) (Proposed Rule 23(c)(2)). For an
argument that the Preliminary Draft of Rule 23(c)(2) was preferable to the Rule as adopted
in 1966, see Note, Revised Federal Rule 23, Class Actions: Surviving Difficulties and New
Problems Require Further Amendment, 52 MINN. L. REV. 483, 525-26 (1967).

For an opposing pre-enactment view of the opt-out scheme and the binding effect
of judgments in the proposed (b)(3) type class actions, see, e.g., Comm. on Fed. Rules of
Civil Procedure, Judicial Conference-Ninth Circuit, Supplemental Report, 37 F.R.D. 71,
82-83 (1965).
27 Charles Joiner, The New Civil Rules, A Substantial Improvement, 40 F.R.D. 359, 366-67

(1966).
28 See supra app. note 19 and accompanying text. See also Ford, supra app. note 18
(expressing the view that the underlying purpose of class actions is to redress small injuries
to a large number of persons).
29 Kaplan, supra app. note 15, at 397.
30 Marvin E. Frankel, Some Preliminary Observations Concerning Civil Rule 23, 43 F.R.D.

39, 45 (1967). Frankel believed that if the "non-exhaustive list" of criteria of subdivision
(b)(3) were met, then "the preliminary shock of 'binding' absent people will subside or
disappear." Id. at 45-46. Additionally, he argued that it was "not really unprecedented" to
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The main objection to the new opt-out mechanism was that the (b)(3)
type action provided a device for bringing before the court "great numbers of
passive litigants who would otherwise have remained silent." 31 The inclusion
of these claimants in the judgment, so it was argued, would produce a direct
conflict with the professed purpose of subdivision (b)(3), economy of time,
expense, and effort.32 Indeed that has been the case.33 The opt-out change
to Rule 23 has resulted in a vast expansion of the number of class actions
brought.34 The expansion is in large measure a function of the power that

bind absentee members, pointing to the former "true" class action, in rem proceedings, and
stare decisis, which binds "countless people in lawsuits in which they did not participate."
Id. at 46. Frankel also remarked that the opt-out rule was limited, in that absent parties had
a right to attack the judgment which purported to bind them, for example, on the ground of
inadequacy of representation. Id. Moreover, the rule was limited by the fact that the
judgment was only conclusive on the issues actually litigated. Id. at 47.
31 See Weithers, supra app. note 23, at 525; See also William Simon, Class Actions- Useful
Tool or Engine of Destruction, 55 F.R.D. 375, 377-78 (1972):

Failure to opt out cannot be interpreted as interest in the class action. This
is shown by the fact that in settled cases, where members of the class get
an automatic recovery by responding, most of those who do not opt out do
not bother to file claims. The result therefore is not the consolidation of
many viable claims in a single simplified lawsuit, but rather the generation
of claims for people who have no interest in pursuing them.

Id.
Several objections were made concerning the validity of the enactment of Rule 23.

One commentator argued that, by expressly stating the effect of a judgment in a class suit,
the Rule violated the Federal Rules Enabling Act, which provides that the Supreme Court
may prescribe rules of procedure for federal district courts but "shall not abridge, enlarge or
modify any substantive right." See Note, supra app. note 17, at 1164-65 (citing 28 U.S.C.
§ 2072 (1958)). Another objection was that the Rule had the effect of extending jurisdiction
in contradiction to FED. R. Civ. P. 82, which provides that the rules "shall not be construed
to extend the jurisdiction of the United States district courts." See Sherman L. Cohn, The
New Federal Rules of Civil Procedure, 54 GEO. L.J. 1204, 1219-22 (1966). For a response
to the latter objection, see Kaplan, supra app. note 15, at 397.
32 Weithers, supra app. note 23, at 518. See also Simon supra app. note 31, at 377 (arguing

that courts which view the Rule as providing a remedy to small claimants "frustrate the
original goals of the intended reform" because "[i]nstead of improving efficiency, the
amendment has fostered a flood of class litigations").
33 In fact, by 1972 a prominent group of trial lawyers had concluded that Rule 23 had "failed
to achieve its purposes," and proposed six revisions of Rule 23, which included a return to
the former opt-in mechanism. See AM. COLLEGE OF TRIAL LAWYERS, REPORT AND
RECOMMENDATIONS OF THE SPECIAL COMMITTEE ON RULE 23 OF THE FEDERAL RULES OF

CIVIL PROCEDURE 2, 6 (1972).
34 Evidence suggests that expansion of class action filings occurred shortly after the
promulgation of the 1966 amendments. Thus, a statistical study of civil dockets of federal
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certification of a class gives to lawyers for the class to effectively coerce a
settlement. Indeed, there was some sense at the time of the 1966
amendments that this would be the case. Although several undesirable results
of the approval of (b)(3) class actions were envisioned, in retrospect perhaps
the most accurate concern raised35 was that the aggregate amount of claims
in class actions would be of such magnitude that defendants would be forced
to settle the claims, regardless of the merits of the claims. 36

Other concerns raised about the (b)(3) class action included the
unlawful solicitation of clients by plaintiffs' attorneys and the crushing
economic and administrative burdens imposed upon the courts. 37 Another
concern typically raised involved the mechanical problems of the notice
requirement in subdivision (c)(2).38 For example, neither the Rule nor the
Committee's Notes clearly address the issues of who was required to prepare
and pay for the notice. If a plaintiff's attorney prepared and sent notice, the
ethical prohibition against client solicitation was a concern.39 Additionally,
if the plaintiff was to bear the cost of notice, "a requirement for certified
mailing to each member of a very large class may have a chilling, if not
prohibitive, effect on his prosecution of the class suit. 4 °

The drafters did not think that the opt-in/opt-out revision would have
an effect on mass torts. Indeed, they believed that the class action should not
apply to mass torts.41 Thus, the Advisory Committee's Note accompanying

courts in the Southern District of New York indicated that nearly four times as many class
actions were commenced in 1971 as were started in 1967, the first full year under the rule.
Id. at 13. See also DEBORAH HENSLER ET AL., RAND INST. FOR CIVIL JUSTICE, CLASS

ACTION DILEMMAS: PURSUING PUBLIC GOALS FOR PRIVATE GAIN (2000); 1 CLASS ACTION
WATCH, Federalist Society's Litigation Practice Group Class Action Subcommittee at Al (a
survey of class actions pending in Texas state courts).
35 See, e.g., Milton Handler, The Shift from Substantive to Procedural Innovations in
Antitrust Suits, 71 COLUM. L. REV. 1, 9 (1971) (likening the coercive effect to "legalized
blackmail").
36 Weithers, supra app. note 23, at 522. An unsigned memo provided to the Advisory

Committee in 1974 criticized amended Rule 23 because (b)(3) class actions "force
defendants into settlements regardless of the merits of the claims because the cost of defense
or the size of potential recovery is intimidating." See Resnik, supra app. note 8, at 16 n.45.
For a discussion of the coercive effects of the certification of class actions, see Section L.A
of main article.
37 Weithers, supra app. note 23, at 521-23.
38 See, e.g., Rodman Ward, Jr. & Wayne N. Elliot, The Contents and Mechanics of Rule 23

Notice, 10 B.C. INDUS. & COM. L. REV. 557 (1969).
39 Id. at 561-64.
40 Id. at 564-67.

41 Kaplan, supra app. note 15, at 393; see also Resnik, supra app. note 8, at 11 (The drafters
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Rule 23 (b)(3) stated:

A "mass accident" resulting in injuries to numerous persons
is ordinarily not appropriate for a class action because of the
likelihood that significant questions, not only of damages but
of liability and defenses to liability, would be present,
affecting the individuals in different ways. In these
circumstances an action conducted nominally as a class action
would degenerate in practice into multiple lawsuits separately
tried.42

Some commentators and judges questioned the Advisory Committee's
note on mass torts within a few years of the 1966 amendments to Rule 23 .
In 1972, a committee of the American College of Trial Lawyers

recommended a return to the opt-in procedure for (b)(3) classes, stating:

In the Committee's view, the current method for inclusion
and exclusion of class members, "patterned after the highly
successful procedures of the Book-of-the-Month Club" has
created more serious problems than it purported to resolve.
Contrary to the early predictions of the draftsmen that the
"opt-out" provision was not a "violent change injurious to the
defendant," this section of the amended rule has resulted in
the creation of the vast, silent and indefinite classes which are
only infrequently recognized as unmanageable and more
commonly utilized to compel settlement by defendants as a

of Rule 23 "did not see the class action as responsive to the problems of mass torts.");
William W. Schwarzer, Structuring Multiclaim Litigation: Should Rule 23 Be Revised?, 94
MICH. L. REV. 1250, 1253 (1996) ("One purpose the drafters did not have, however, was to
create a device for the aggregation of multiparty litigation. That type of litigation still lay
largely in the future.").
42 FED. R. Civ. P. 23, advisory committee's note, 39 F.R.D. 69, 98-107 (1966). At least one

member of the Committee believed that mass torts should be absolutely excluded from
certification as a class action. See Resnik, supra app. note 8, at 10 (describing a letter from
John Frank to Benjamin Kaplan in which he writes, "I am, I believe, unpersuadably opposed
to the use of class actions in the mass tort situation").

In considering whether to certify mass torts as class actions some courts have noted
that the advisory committee's note does not mention or refer to mass torts, only "mass
accidents." See Patricia Rimland, National Asbestos Litigation: Procedural Problems Must
Be Solved, 69 WASH. U. L.Q. 899, 903 n.35 (1991).
43 See Resnik, supra app. note 8, at 17 n.53.
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form of "ransom to be paid for total peace.""

Nonetheless, by the late 1970s, some federal district judges began
making a de facto revision to Rule 23(b)(3) by certifying mass torts as class
actions.45 By the early 1980s, one member of the Advisory Committee,
Charles Alan Wright, had become "profoundly convinced" that the
Committee's position on mass torts had been mistaken.46 It is clear that a
"profound" change has occurred in the use of class actions in mass torts since
the 1966 amendments to Rule 23. While historically the certification of
class actions in the case of mass torts was disfavored, increasingly courts
have approved such certification. But for the amendments, moreover, more
specifically the adoption of the opt-out mechanism in subdivision (b)(3), the
considerable increase in the certification of mass torts could not have
occurred as it did.48 Yet the Advisory Committee, as noted above,

44AM. COLLEGE OF TRIAL LAWYERS, REPORT AND RECOMMENDATIONS OF THE SPECIAL

COMMrrTEE ON RuLE 23 APPROVED BY THE BOARD OF REGENTS 32 (1972) (citations
omitted).
45Id. at 17-19. See Bruce H. Neilson, Was the 1966 Advisory Committee Right?. Suggested
Revisions of Rule 23 to Allow More Frequent Use of Class Actions in Mass Tort Litigation,
25 HARV. J. ON LEGIs. 461 (1988) (describing several techniques developed by federal
district court judges to allow class actions in mass tort cases). Interestingly, Justice Hugo
Black dissented from the adoption of the 1966 amendments because, inter alia, he thought
that judges were given too much discretion in class suits. 39 F.R.D. 272, 274 (1967) (Mr.
Justice Black's Statement). Of course, many judges declined to certify mass torts as class
actions in accordance with the constraints suggested by the advisory committee's note. For
a surnrary of some of these decisions, see Richard A. Chesley & Kathleen Woods Kolodgy,
Mass Exposure Torts: An Efficient Solution to a Complex Problem, 54 U. GIN. L. REV. 467,
485-90 (1985).
46 Wright stated:

I was an ex officio member of the Advisory Committee on Civil Rules
when Rule 23 was amended, which came out with an Advisory Committee
Note saying that mass torts are inappropriate for class certification. I
thought then that was true. I am profoundly convinced now that this is
untrue. Unless we can use the class action and devices built on the class
action, our judicial system is simply not going to be able to cope with the
challenge of the mass repetitive wrong that we see in this case and so
many others.

In re A.H. Robbins Co., 880 F.2d. 709, 731 (7th Cir. 1989) (quoting Statement of Charles
Alan Wright, In Re School Asbestos Litigation, Master File No. 83-0286 (E.D. Pa. July 30,
1984)).
47See Resnik, supra app. note 8, at 21.
48 While Arthur Miller has argued that Rule 23 cannot be blamed for the explosion of class
action litigation in the fields of civil rights, antitrust, consumers' rights, and environmental
protection, it is interesting to note that he did not explicitly address mass tort litigation. See
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discouraged the use of Rule 23(b)(3) for mass torts; it is thus highly likely
that the resultant substantial growth of class action litigation in mass torts
was simply an unintended, unforeseen consequence of the change to the opt-
out mechanism. 49 So too, though perhaps to a lesser extent, is the explosive
growth of class actions in the consumer fraud area.

With the recognition that the 1966 amendments to Rule 23 have
precipitated unforeseen and unintended changes, renewed efforts to again
amend Rule 23 have gained momentum. 50 One of the principal objectives of
the proponents of change is to return to a modified form of the opt-in
procedure. In this regard, a Judicial Conference committee chair offered the
following:

I believe that Rule 23 was never intended to be a tool to
enhance enforcement of substantive claims. Rather, I believe,
it was designed as a procedural device to facilitate the
aggregation of claims for judicial efficiency. Others,
however, believe that while judicial efficiency may have been
the original intent of Rule 23, the rule has transformed by use
into a mechanism to enhance substantive enforcement with
the result that it actually supplements or even displaces
government regulation. While there is plenty of evidence to
support this observation, if it were to be legitimized as a
purpose for Rule 23, such legitimization should, in my
judgment, be effected by Congress, and Congress might well
conclude that it is too anarchical to authorize private attorneys

text accompanying supra app. note 22. Regarding the new opt-out mechanism, Miller stated:
It is true of course that the shift from an opt-in to an opt-out procedure has
heightened the attractiveness of seeking damages under the federal
antitrust and securities laws. The effect is to facilitate the aggregation of
relatively small claims that are not individually economically viable into
a group claim that is sufficiently credible to be taken seriously. It is
difficult to believe, however, that an alternative procedure for achieving
the same result would not have been developed by plaintiffs had they been
left with the pre-1966 text.

Miller, supra app. note 4, at 674.
49 For an argument that the change to opt-out is unconstitutional in at least some applications,
see Stephen J. Safranek, Do Class Action Plaintiffs Lose Their Constitutional Rights?, 1996
Wis. L. REV. 263 (1996).
50 See generally Edward H. Cooper, The (Cloudy) Future of Class Actions, 40 ARIz. L. REV.

923 (1998); Leslie W. O'Leary, Mass Tort Class Actions: Will Amchem Spawn Creative
Solutions?, 65 DEF. CouNs. J. 469 (1998); Thomas E. Willging et al., An EmpiricalAnalysis
of Rule 23 To Address The Rulemaking Challenges, 71 N.Y.U. L. REV. 74 (1996).
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to self-appoint themselves as enforcers of laws without
adequate accountability to the lawmakers or to the public.5'

Another set of efforts is directed against abusive practices of plaintiff
lawyers bringing class actions in state courts and using subterfuges to prevent
removal of the action to federal court. 52

Whether any of these efforts will succeed in the face of opposition
from both the class action bar-amply fueled by the enormous fees generated
by such litigation-and consumer groups with which the plaintiffs' bar is
typically allied, remains to be seen.

Statement on Class Actions Before the Courts and Intellectual Property Subcomm. of the

H. Comm. on the Judiciary, Mar. 5, 1998, 105th Cong. (statement of John P. Frank)
(quoting Judge Paul Niemeyer, before the Senate Judiciary Comm., Dec. 16, 1997), available
at http://www.house.gov/judiciary/41158.htm (last visited Dec. 1, 2001). Mr. Frank, a
member of the Civil Rules Committee at the time of the 1966 Amendment, sets forth several
recommendations in his testimony to deal with the excesses that the amendments have
spawned. Id.
5 See John H. Beisner, "Congressional Reform Efforts," reference materials for use in a
presentation at "Understanding Class Actions," a conference of the Manhattan Institute's
Center for Judicial Studies, Washington, D.C., May 20, 1998, (on file with author) for a
compendium of materials on H.1K 3789, 105th Cong. (1998). The bill would allow removal
of class actions filed in'state courts to federal courts in some instances not now permitted to
combat such abusive practices of plaintiffs' class action counsel as: adding a defendant to
a state court class action proceeding to destroy "complete diversity" and then, after the one
year period for removal to federal court, 28 U.S.C. § 1446(b) (2002), has expired, dropping
that defendant; limiting the relief demanded in a state court class action to avoid removal to
federal court because of the class amount, see Zahn v. Int'l Paper, 414 U.S. 291 (1973) (in
a putative class action, the jurisdictional amount requirement-now $75,000-applies to the
claims of each and every class member, and then after the one year period for removal has
expired, amending the complaint to seek relief in excess of the diversity jurisdictional amount
threshold; and filing putative class actions in state court in states that have no deadline for
providing service and then not serving the defendant until the one year deadline has expired).
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