


IMPORTING DEATH AS FREE TRADE

have been used to prevent the spread of diseases such as malaria.87 However,
there are several pesticides that the United States government has identified
as containing cancer-causing agents. These carcinogenic pesticides were
banned for use in the United States and should be banned from export to third
world countries. American lives can be exposed to dangerous pesticides in
more ways than just through imported foods. There was one case in which
pesticides which were applied in West Africa were blown back into the
United States by the Atlantic trade winds.88 The FDA believes that its
resources for import surveillance are not keeping pace with increased entries
and the fiscal reality makes it improbable that regulatory resources will ever
match this increase.89 The only way to ensure that American lives are safe
from exposure to banned pesticides is to prohibit their export.

II. CURRENT UNITED STATES LAWS ON PESTICIDES

A. Application of the FQPA

"Pesticides are substances used to prevent, destroy, repel or mitigate
any pest ranging from insects, animals and weeds to microorganisms such as
fungi, molds, bacteria and viruses."9 The Federal Insecticide Fungicide,
Rodenticide Act9' ("FIFRA") empowers the EPA to register pesticides and
set tolerance levels.92 "A 'tolerance' is the level of a specific pesticide
allowed on a specific agricultural commodity."'93 The FDA and United States
Department of Agriculture ("USDA") enforce these tolerance levels by
inspecting foods being imported.94 The Federal Food Drug and Cosmetic
Act95 ("FFDCA") prohibits the sale of "adulterated" food.96 The FFDCA

s See id. (DDT has been one of these pesticides).
8 See id.
89See Linda R. Horton, Food From Developing Countries: Steps to Improve Compliance,

53 FOOD DRUG L.J. 139, 145 (1998) citing FOOD AND DRUG ADMIN., REPORT OF THE FDA
TASK FORCE ON INTERNATIONAL HARMONIZATION 5, 5 (1992).

90 EPA official website, at http://www.epa.gov/ebtpages/pesticides.html.
9' Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §§ 136-136y (2000).
92 See Vogt, supra note 16, at 6.
93 Edward McDonald, Jr., Note, The Food Quality Protection Act of 1996: By Removing
Chemical Irritantsfrom ourEnvironment Will It Generate Trade Irritants to Replace Them?,
25 WM. & MARY ENVTL L. & POL'Y REv. 749, 751 (2001).
94 See Vogt, supra note 15, at 6.
95 See Federal Food, Drug and Cosmetics Act, 21 U.S.C. §§ 301-97 (2000).
96 See Robert M. Millimet, The Impact of the Uruguay Round and the New Agreement on
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defines an adulterated food as one that "bears or contains any poisonous or
deleterious substance which may render it injurious to health."9' 7 The EPA
conducts studies to determine the levels at which each pesticide presented for
registration may be safely used.98A pesticide can receive a registration if it
presents "no unreasonable effects to man or the environment, taking into
account the economic, social and environmental costs and benefits of the use
of any pesticide." The Delaney Clause legally defined any cancer-causing
agent as presenting an unreasonable risk."° Therefore, pesticides such as
DDT, dieldrin and chlordane were banned from use in the United States.

If DDT, dieldrin, and chlordane were evaluated on today's standard
there would be no certainty that these dangerous pesticides would have been
banned. Under today's standards advocates for the use of banned pesticides
such as DDT may argue that the pesticides can be valuable tools in
preventing the spread of vector-borne diseases. This argument should fail
because the use of DDT in India shows that these carcinogens are not
affective tools for disease prevention. In India the initial use of DDT reduced
the spread of malaria from 7.5 million cases to 50,000; however the insects
developed a resistance to DDT and the number of cases increased back to 6.5
million.' In that instance DDT failed to stop the spread of malaria, it
increased the resistance of the pests, and it increased the cancer risk to the
entire population. Unfortunately, today's standard makes the disease
prevention argument a viable reason for allowing the use of other
carcinogenic pesticides.Thus, the negligible risk standard may result in
exposing the American public to lethal pesticides due to poor policy
decisions as well as errors in scientific analysis.

The negligible risk standard is supposed to be more effective than the
Delaney Clause because it provides special protection for infants and
children and it requires the assessment of cumulative risks. "In establishing
tolerances, EPA must assess risks to infants and children on the basis of
'available information' concerning (1) consumption patterns among infants
and children, (2) special susceptibility of infants and children and (3)

Sanitary and Phytosanitary Measures: An Analysis of the U.S. Ban on DDT, 5 TRANSNAT'L
L. & CONTEMP. PROBs. 443,472 (1995) (citing 21 U.S.C. § 33 l(a)).
17 Horton, supra note 89, at 142 (citing 21 U.S.C. § 342(a)(1)).

See Vogt, supra note 16, at 6.
Id. at 6.
See supra note 17 and accompanying text.

101 See Reynolds, supra note 5, at 75.
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cumulative effects of exposures to infants and children."'' 2 The EPA is
required to assess the cumulative risk of exposure to multiple pesticides
which have similar modes of toxicity.'l 3 Currently the EPA plans to evaluate
three classes of pesticides-organophosphates, carbamates, and
chloracetanilide herbicides."° There is no doubt that a cumulative risk
assessment would be a valuable tool in identifying the true carcinogenic
character of pesticides.The problem with setting policy based on the
cumulative risk assessment method is that it is a new and undeveloped
system, which can lead to decisions being based on guesses instead of
empirical analyses.0 5 Unfortunately, the assessment is based on the scarce
scientific evidence that exists today. In 1998 Fenner Crisp, special assistant
to the EPA assistant administrator, said, "the EPA has had 'little experience'
with evaluating classes of similar pesticides."" 6 Congress, recognizing that
the information is not perfect, requires the EPA to apply a 'tenfold margin of
safety' to take into account "potential pre- and post-natal toxicity."' ' 7 While
this precaution may seem reasonable it still may fail to capture the true error.

B. Tolerances Under the FQPA

A banned pesticide may not be sold or distributed within the United
States. "However, as long as the pesticide's tolerances remain in effect, foods
containing residues of the pesticides may be sold in the United States."' 0 8

Federal law does not require that the tolerances of banned pesticides be
canceled. " Since the enactment of the child protection standard in 1996 the
EPA has struggled with limited resources and very little congressional
guidance on some critical issues. "0 This means that Congress has allowed the
EPA to spend the last five years importing known carcinogens without
knowing the levels at which they can be imported safely. The EPA

102 See 21 U.S.C. § 346a(b)(2)(C)(i)(I) (2000).
o3 See21 U.S.C. § 346a(b)(2)(D)(v) (2000) ("[T]he administrator shall consider... available

information concerning the cumulative effects of such residues and other substances that
have a common mechanism of toxicity.").
"o See Cumulative Exposure, Risk Estimates May Include Residues of Banned Chemicals,

21 Chem. Reg. Rep. (BNA) 1558 (Mar. 6, 1998).
1o5 See id.
106 Id.
17 McGarity, supra note 70, at 118.
loB GEN. ACCOUNTING OFFICE, supra note 36, at 12.
1o6 See id.
"1o See McGarity, supra note 70, at 134.

2002] 247



WM. & MARY ENVTL. L. & POL'Y REV.

recognizes that the tolerances for pesticides that have been banned should be
revoked."' The EPA's 1982 policy states, "[w]hen a pesticide's registration
for a food or feed use is canceled because of a concern about the safety of the
pesticide, the associated tolerance . . . is no longer justified and logically
should be revoked."' " The EPA went on to state, "the [FDA and USDA] are
concerned that having formal tolerances remaining in effect for canceled
pesticides may serve to condone use of these pesticides in this country and/or
in or on commodities imported from foreign countries.. '".3 The 1996
amendment of the FFDCA established that the tolerances of banned
pesticides must be revoked within 180 days of the suspension of the pesticide
registration. 4

Banning a pesticide for use in the United States, however, does not
necessarily mean that the tolerance will be revoked. The FFDCA allows the
EPA to maintain tolerances for certain banned pesticides which the
administrator determines are unavoidable. "5 The FDA, EPA and USDA have
created action levels that function as tolerances for certain pesticides such as
DDT, chlordane, and dieldrin.1 6 These pesticides are Persistent Organic
Pollutants ("POP"s) because they do not break down readily in the
environment. "7 The EPA allows certain levels of these pesticides to exist in
foods on the grounds that exposure is unavoidable as a result of the
widespread use during the 1950s and 1960s." 8 However, the continual
production and exportation of banned pesticides perpetuates the cycle of
pollution and prevents the environment from ever becoming cleansed of the
illegal pesticides. The FDA, EPA and USDA are tasked with setting action
levels that are low enough to make the health risks negligible." 9 However,
in 1994 a study by the EPA on the residues of DDT, chlordane, and dieldrin
in fish reported that the action levels were still too high to protect the health
of consumers who eat fish.120

"' GEN. ACCOUNTING OFFICE, supra note 36, at 12.
112 Id.
113 Id.
114 See 21 U.S.C. § 346a(1)(2) (2000).
,' See 21 U.S.C. § 346a(1)(4) (2000).
116 See GEN. ACCOUNTING OFFICE, supra note 36, at 12.
117 See id.
118 See GEN. ACCOUNTING OFFICE, supra note 36, at 12-13.
19 See id.
120 See id.
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C. United States Regulation of Pesticide Exports

The only major efforts by the United States to regulate the export of
pesticides have been to require informed consent from the country to which
the pesticide is being exported. In January 1981, President Carter responded
to the concern over the hazards raised by exporting pesticides by enacting
Executive Order Number 12,264, which established a United States
Hazardous Substances Export Policy.' 2' "The order strengthened export
notice requirements already required by statute and established formal export
licensing controls for 'extremely hazardous substances."' '

1
22 "However, the

Prior Informed Consent system is flawed. Opponents argue that the process
duplicates information exchange systems already in existence. The system
is also impractical, because it burdens a high speed industry that requires
rapid movement of agricultural products to prevent spoilage, food shortage,
and famine.' 23 Ultimately, the informed consent program is an ineffective
tool for preventing the circle of poison. In 1990 the United States Customs
Service reported that seventy-three percent of the 465,338,865 pounds of
pesticides shipped from the United States contained incomplete and
inaccurate labeling making it impossible to accurately assess the hazard level
of the pesticides. 24 Of the pesticides that were identifiable the Customs
Service records indicate that 52,022,337 pounds were banned, unregistered
or restricted-use pesticides. 25

III. INTERNATIONAL PESTICIDE POLICIES

The international trade of agricultural products is regulated by three
major methods: 1) international quality standards; 2) international trade
agreements; and 3) national regulatory laws.

.21 See Goldberg, supra note 2, at 1035, citing Exec. Order No. 12,290, 3 C.F.R. § 127
(1982).
122 Goldberg, supra note 2, at 1035.
123 Reynolds, supra note 4, at 78.
124 See id. at 93.

'2 See id. at 94.
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A. Pesticide Regulation and Codex

International organizations have traditionally focused on regulating
pesticides by creating a better information network. 126 In 1962 the Codex
Alimentarius Commission ("Codex") was created to establish an inter-
national standard for science-based food safety and quality. 127 Codex operates
under the joint umbrella of the Food and Agriculture Organization, a branch
of the United Nations ("UN"), and the World Health Organization. 128 Codex
is recognized as the international authority on food safety and quality. 129

Because Codex standards are used by many countries as the basis for their
food regulations, the United States has a vested interest in ensuring that
Codex standards are scientifically and technically sound. '30 The United States
has representatives in two thirds of the Codex Committees and task forces.
Unfortunately, despite the United States' extensive involvement many of the
Codex standards for pesticides, food additives and nutritional labeling are
substantially weaker than United States standards.' 3' When a country ships
adulterated food it violates the Codex Code of Ethics for International Trade
in Food. 32 However, Codex regulation is nonbinding.133 When adulterated
food products are detected the importing country should inform the
authorities in the exporting country. 134 Codex relies on the laws and
governmental agencies within the exporting country to enforce the code of
ethics. 135 Ultimately, this places the safety of American lives in the hands of
foreign governments, many of which do not have the level of sophistication
necessary to enforce their own laws.

126 See Bartlett P. Miller, The Effect of The GA TTand the NAFTA on Pesticide Regulation:

A Hard Look At Harmonization, 6 CoLO. J. INT'L. L. & POL'Y 201, 209 (1995).
327 See Joseph A. Levitt & Michael Wehr, The Importance ofInternational Activities to the

Work of the Food and Drug Administration 's Center for Food Safety and Applied Nutrition,
56 FOOD AND DRUG L.J. 1, 6 (2001).

28 See Cindy Joffe Hyman, Food For Thought: Defending the Organic Foods Production Act
of 1990 Against Claims of Protectionism, 14 EMORY INT'L L. REv. 1719, 1723 (2000).

S29ee Goldman, The Legal Effect of Trade Agreements on Domestic
Health and Environmental Regulation, J. ENVTL. L. & LITIG. 11, 18-19 (1992). See also
Levitt & Wehr, supra note 122, at 6; Hyman, supra note 123, at 1723 (explaining that Codex
Alimentarius Commission has 165 member countries).
30 See Levitt & Wehr, supra note 127, at 6.
... See Goldman, supra note 129, at 18-19.
332 See Horton, supra note 89, at 149.
133 See id.
134 See id. at 151.
131 See Horton, supra note 89, at 151.
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As an international regulatory agency Codex sets international
tolerances for carcinogenic pesticides." 6 he FQPA requires that the EPA
consider the Codex standard when setting tolerances.3 7 If the EPA adopts a
standard that is different from the Codex standard the FQPA places an
additional reporting burden on the EPA. 3 1 In such a case, 21 U.S.C. §
346a(b)(4) requires that the EPA issue a public comment explaining why
they are not adopting the international standard. "' Thus the FQPA has the
effect of transforming the non-binding Codex standards into an international
standard to which the EPA is accountable. The added reporting burden acts
as a disincentive for the EPA to diverge from the Codex standard.

B. Pesticide Regulation and GAIT

1. Development of the GATT

Trade agreements play a central role in regulating the use of
pesticides in the international food trade.

The purpose of forming a trade agreement between countries
is to eliminate barriers to free trade that are created by a lack
of uniformity in national policies. In order to facilitate their
ability to compete in global trade, individual nations have
formed regional agreements to remove domestic regulations
that discriminate against trade between countries who are
parties to a particular agreement.1 40

The General Agreement on Tariffs and Trade ("GATT"), the UN's

"' See Hyman, supra note 128, at 1723 (In 2000 The Codex Alimentarius contained more
than 200 food safety standards, guidelines and codes of practice.).
' See 21 U.S.C. § 346a(b)(4) (2000) (In establishing a tolerance for a pesticide chemical

residue in or on a food, the Administrator shall determine whether a maximum residue level
for the pesticide chemical has been established by the Codex Alimentarius Commission.).
"3 See 21 U.S.C. § 346a(b)(4) (2000).
139 See 21 U.S.C. § 346a(b)(4) (2000) (If a Codex maximum residue level has been

established for the pesticide chemical and the Administrator does not propose to adopt the
Codex level, the Administrator shall publish for public comment a notice explaining the
reasons for departing from the Codex level.).
"4 Marc Victor, Precaution or Protectionism? The Precautionary Principle, Genetically

Modified Organisms, and Allowing Unfounded fear to Undermine Free Trade, 14
TRANSNAT'L LAW 295, 298 (2001).
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International Code of Conduct on the Distribution and Use of Pesticides and
the North American Free Trade Agreement ("NAFTA") are all international
trade agreements that have played a major role in the regulation of pesticides.
"Trade agreements allow restrictions on the importation of goods under
certain circumstances.'' Unfortunately, all of these agreements have fallen
far short of providing the necessary protection to American citizens.

The agreement that formed the [World Trade Organization]
is a truly global trade agreement consisting of 134 member
countries and thirty observers, of which both the EU and the
United States are members. The goal of the [World Trade
Organization] agreement is the same as the goal of regional
trade agreements: the elimination of discriminatory barriers
to trade.

42

The GATT was established in 1947 in response to the World War II
economic summit held in Bretton Woods, New Hampshire.143 The agreement
is designed to have several rounds in which binding international rules are
adopted in an effort to reduce trade barriers.'" Before the Tokyo Round the
international community did not recognize the relationship between trade and
environmental regulation. 14 The Tokyo Round146 was criticized for lacking
a green component. 147 The environmentalist criticism sparked the focus on
environmental harmonization in the Uruguay Round.

The major provisions of the Uruguay Round of the GATT, 148 which
regulate pesticides, are the Agreement on the Application of Sanitary and
Phytosanitary Measures ("SPS Agreement") 149 and the Agreement on

141 Id.
142 id.

'41 See Miller, supra note 126, at 210.
1
44 See id. at 211.

145 See id.
146 Tokyo Round of GATT, Mar. 29, Oct. 22 & 26, 1979, T.A.I.S. 9975, 18 I.L.M. 553 &

1052 (1979) (entered into force Mar. 26, 1980).
147 See Miller, supra note 126, at 211.
1
4

1 See Horton, supra note 89, at 152 (1998) (citing Final Act Embodying the Results of the
Uruguay Round of Multilateral Trade Negotiations, Apr. 15, 1994, 33 I.L.M. 1125).
"4 See Horton, supra note 89, at 152 (citing Agreement on the Application of Sanitary or

Phytosanitary Measures, Apr. 15, 1994, pmbl., arts. 2.1, 3.3 in Final Act Embodying the
Results of the Uruguay Round of Multilateral Trade Negotiations, Apr. 15, 1994, 33 I.L.M.
1125, 1381 [hereinafter SPS Agreement]); see also Miller, supra note 121, at 211.
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Technical Barriers to Trade ("TBT Agreement"). 50 The SPS Agreement
created exceptions to the GATT rule against trade barriers if the measure is

necessary to protect human, animal or plant life or health.' The SPS

Agreement requires measures to be based on scientific principles. The SPS

Agreement works with the TBT Agreement to prevent violative trade

barriers. 52 The TBT Agreement guides the development, adoption and

application of product standards and procedures applied to determine

whether a certain product meets the international standards. 5 3 Both

agreements recognize the sovereign right of countries to establish their

chosen levels of consumer protection.54 This means that the third world

countries that are using banned pesticides are free to set lower export/import

standards then those of the United States. Therefore, a third world country
knowing that the United States is only able to inspect one percent of

imported food products... may choose to send adulterated foods if the

chances of economic gain are higher than the chances of getting caught. The

success of many of the international regulatory efforts depends on whether

the exporting country has incorruptible officials who rigorously enforce

rational legislation and regulation. 5 ' A country with lower standards than

ours may also utilize the international forum to force the United States to

lower its standards. 1
57

In 1985 the UN Food and Agriculture Organization ("FAO") adopted

the International Code of Conduct on the Distribution and Use of Pesticides

("Code of Conduct") which was adopted as part of the Uruguay Round of the

GATT.' The Code of Conduct established standards for the manufacture,
packaging, labeling and disposal of pesticides.'59

"0 See Horton, supra note 89, at 152 (citing Agreement on Technical Barriers to Trade, Apr.

15, 1994, pmbl., in Final Act Embodying the Results of the Uruguay Round of Multilateral
Trade Negotiations, Apr. 15, 1994, 33 I.L.M. 1125, 1427 [hereinafter WTO Agreement].

"'J See Hyman, supra note 128, at 1724.
152 See id.
's See id. at 1724.
15 See Horton, supra note 89, at 152.
' See Stephanie Dreckman, Negotiating Environmental Standardsfor an AgriculturalFree

Trade Agreement Between Chile and the United States, 4 Sw. J. L. & TRADE AM. 227, 233
(1997).
156 See Horton, supra note 89, at 154 & 158.
'"See Miller, supra note 126, at 217.
'58 See id. at 210.
159 See id.
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A pesticide is placed in the PIC [Prior Informed Consent]
process noted above if the pesticide meets one of three
criteria: (1) the chemical has been banned for health or
environmental reasons in five or more countries; (2) the
chemical has been banned or severely restricted for health or
environmental reasons in a single country after January 1,
1992; or (3) the chemical causes health or environmental
problems under the condition of use in developing
countries."'"

The Code of Conduct is not very effective because it is not binding and it
lacks enforcement provisions.'

The Codex standards provide the internationally accepted maximum
restrictions on import laws.'62 A country may impose stronger safety
restrictions on the importation of foods but the country if challenged must
provide "scientific justification" for the higher standard. "' "This requirement
is intended to prevent agricultural protectionism by a WTO member who
may be seeking to evade its free trade commitments to other member
countries.""' Unfortunately, this places the burden of proof on the importing
country to show that its efforts at protecting the health and safety of its
citizens is legitimate. In order to scientifically justify safety measures in
excess of international standards, the SPS Agreement requires a "risk
assessment" to evaluate the likelihood of adverse biological and economic
consequences.'65 "The risk assessment must be based on an examination and
evaluation of available scientific information."'66 In an era in which hundreds
of new pesticides are developed each year, acquiring comprehensive
scientific data on each new pesticide can be a daunting task. The burden is
further exacerbated by the long latency periods and cumulative effects of
most pesticides.

'6 Reynolds, supra note 5, at 82.
16, See Miller, supra note 126, at 211.
162 See Victor, supra note 140, at 307-308.
1
63 See id. at 307.
6 See id.
165 See id.
'66 See id.
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2. The GATT and International Harmonization

The United States challenge to the European Union's ("EU") ban on
the use of hormones in beef is an example of how an international treaty can
be used to defeat national efforts to protect its citizens. In 1980, the illegal
use of hormones in veal production caused hormonal irregularities in some
European children.6 7 Consumer concern over the use of hormones motivated
the EU to ban the importation of food products with genetically engineered
hormone stimulants. 6 ' The enforcement of the directive resulted in a ban on
most of the United States beef products. 69 The WTO commissioned several
studies that found that the use of hormones produced little health risk.170 The
EU tried to argue that the ban was justified because it removed all the

possibility of risk.' 7' The Appellate body of the WTO held that the EU could
not ban the use of the hormones on a "zero risk" policy- The EU also tried
to invoke Article 5.7, which is a precautionary clause that allows provisional
application of a safety measure "in cases where relevant scientific evidence
is insufficient."' The appellate body held that a precautionary measure
could not be implemented without sufficient scientific evidence to support
its necessity. 74 This decision had the effect of preventing a national

government from responding to public concern and increasing safety
measures without first having extensive scientific data to justify the
precaution. While the United States' efforts to remove the ban may have
been a huge success for the United States beef export industry, commentators
have noted that the rejection of the "precautionary principle" may backfire
on the United States environmental efforts in the future.175

The inability to restrict pesticides that have not been extensively
tested places the American public in the position of being a victim of the
same risks that existed in the 1940s when DDT was first introduced. DDT
was first introduced in 1939 against the Colorado potato beetle which was

167 See Victor, supra note 140, at 309.
161 See id. at 310.
169 See Victoria Zerjav, United States/European Union Trade Relations: The Need For A

Solution To The Bovine Trade Dispute, 78 WASH. U. L.Q. 645, 650 (2000).
17' See Victor, supra note 140, at 311.
171 See id.
172 See id.

' Id. at 314.
174 See id. at 307.
17 See Victor, supra note 140, at 314 n.157 (citing Steve Charnovitz, Environment and
Health Under WTO Dispute Settlement, 32 INT'LLAW 901, 913 n.89 (1998)).
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plaguing Europe. 176 The first American tests were not conducted until 1942,
but the product scored so impressively in the initial tests that it went into
mass use immediately. 177 Like DDT unregistered pesticides being used in
foreign countries have the potential of gaining popularity and mass use
before adequate studies have been conducted to assess its true danger. When
DDT was introduced scientists were sensitive to the dangers of DDT to
human health but a lack of regulatory and legal power prevented any action
from being taken until the casualty rate rose so high that Congress could no
longer ignore its fatal effects.'78 One historian noted that in the 1940s "the
failure to escape a DDT residue hazard was due less to ignorance that
residues might be dangerous... than to the lack of legal power to prohibit
the sale and use of DDT until its safety could be determined.' ', 79 Likewise,
under the GATT, the FDA may have some evidence that an unregistered
pesticide might be dangerous but the lack of scientific data and treaty
restrictions may prevent the United States from enacting the precautions to
prevent American exposure to the risk.

The United States government has reassured the public that the
United States will not compromise the health and safety of its citizens for
international harmony. '80 However, this policy has proven false on more than
one occasion. In 1990, when EPA inspectors detected the fungicide
procymidone in some French and Italian wines imported from the European
Community,'81 the EPA issued temporary tolerance levels for the fungicide
in order to avoid GATT dispute procedures. 8 The GATT does not have the
authority to overturn United States federal law;' 83 however, the political
pressure created by the threat of a dispute resolution and possible inter-
national sanctions can influence legislatures to compromise national safety
for international harmonization. Just as the United States has used the GATT
dispute resolution process to force other countries to lower their standards the
United States can also be forced to lower its standards. For example, the
United States challenged the United Kingdom on its health-based ban on the

76ee WHORTON, supra note 9, at 248.
177 See id. at 248.
171 See id. at 251.
'79 WHORTON, supra note 9, at 251.
180 See Kurt Hofgard, Is This Land Really Our Land?: Impacts ofFree Trade Agreements on
U.S. Environmental Protection, 23 ENVTL. L. 635, 662 (1993).
181 See Miller, supra note 126, at 213.
182 See id.
183 See Millimnet, supra note 96, at 486.
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sale of moist snuff using the dispute resolution provisions of GATT.' The
United States tobacco industry successfully overturned the ban through an
action in the British courts. 8 5 However, it was the threat of international
action that prevented the British government from reinstating the ban on
proper procedural grounds."s6 Anytime the United States is able to force an
international power such as the United Kingdom to lower its standards there
is no reason why we should not believe that we too may become victims of
international pressure.

C. Pesticide Regulation and NAFTA

Neither the GATT nor the NAFTA and its side agreements have been
sufficient tools for establishing any reliability in the safety of internationally
traded foods. "87 NAFTA and its side agreements were established in 1993
between Mexico, Canada and the United States. "88 The agreements are best
analyzed as part of the North American Regime. The regime is comprised of
NAFTA, the North American Agreement on Labor Cooperation ("NAALC")
and the North American Agreement on Environmental Cooperation
("NAAEC"). 8 9 Originally President Bush only wanted NAFTA as a method
of combating the trade blocs that were forming in Europe and Asia. l
Outcry from a coalition of labor, environmental, agricultural, and human
rights groups postponed the signing of the agreement until President Clinton
entered into office.' 9 ' President Clinton championed the cause of the
environmentalists and labor unions and was able to negotiate the NAALC
and NAAEC.' 92 NAFTA, through the NAAEC, recognizes that it is
inappropriate to encourage investment by relaxing domestic health, safety or
environmental measures. 93 The NAAEC addresses many of the environmen-

384 See Goldman, supra note 129, at 15-16.
385 See id.

186 See id.
87 See Horton, supra note 89, at 152 (citing North American Free Trade Agreement, Oct. 7,

1992, U.S.-Can.-Mex., 32 I.L.M. 289 (1993) & 32 I.L.M. 605 (1993)).
"8" See Paul Stanton Kibel, The Paper Tiger Awakens: North American Environmental Law
After the Cozumel Reef Case, 39 COLuM. J. TRANSNAT'L L. 395, 407 (2001).
189 See id.
'90 See id. at 405.
191 See id. at 407; Carrie Dolrnat-Connell, After NAFTA: Can a New International
Convention on Toxic Trade Be Far Behind, 12 B.U. INT'L L.J. 443, 465- 67 (1994).

92 See Kibel, supra note 188, at 407.
193 See id. at 412.
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talists' fears of harmonizing downward by allowing each country to create
it's own environmental standards while requiring strict enforcement of those
standards. 94 The NAAEC has a substantial amount of enforcement authority.
The agreement allows actions to be brought by citizens against any of the
three governments, and it allows actions by the governments in the agree-
ment against each other.' Since March of 2000, fifteen claims have been
adjudicated before the secretariat of NAFTA. 96 None of the claims have
involved pesticides. 97 The major difference between the North American
Regime and other international treaties is that the regime encourages
countries to consider prohibiting the export of banned pesticides.'98 One
commentator stated with excitement:

Most significantly, the United States has for the first time
agreed to consider a total prohibition on the export of banned
pesticides. Even though the phrase 'considering' allows the
U.S. government significant interpretational leeway, it
nevertheless represents a major shift in U.S. policy toward
this issue. 99

If the United States were to prohibit the export of banned pesticides
it would have a major economic affect on the pesticide industry. "In 1990
approximately twenty-five percent of the pesticides exported from the United
States were banned, severely restricted, or unregistered."' 0'° However, such
a prohibition may provide the necessary push to drive developing countries
toward utilizing safer pesticides and better technology.

In May 2001, the UN took a major step toward effecting an
international ban on many of the same pesticides that are banned in the
United States. The Final Act of the Conference of Plenipotentiaries on the

194 See Dolmat-Connell, supra note 191, at 467- 68.
1 See Kibel, supra note 188, at 414.

'9 See id. at 417.
19' See generally, id. at 417, 418-47 (citing Citizen Submissions on Enforcement Matters:
Registry and Public Files of Submissions, at http://www.cec.org/citizen/guides_
registry/index.cfin? varlan=english.)
,9S See Dolmat-Connell, supra note 188, at 467- 68.
199 Dolmat-Connell, supra note 188, at 468-69.
'00 Hofgard, supra note 180, at 661.
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Stockholm Convention on POPs identified twelve POPs20' that should be
banned.2"2 The Act calls on each participating country to prohibit the
production and use of the twelve POPs. 23 However, the UN identified
several exceptions under which the POPs may be used. The Act fails to
protect the world's food supply because it allows the continued use of aldrin
and dieldrin as insecticides. 2 4 Furthermore, the Act does not apply to
pesticide residues.20 5 Each country is allowed to apply to the executive
director of the United Nations Environment Program who is the acting
secretariat of the Act2 6 for an exemption for certain uses. 207 The agreement
is binding but the impact of the agreement on United States law and policy
remains to be seen. As of this note Congress has not created any legislation
limiting the export of banned pesticides beyond the Federal Informed
Consent requirements.20 8

IV. DOMESTIC ACTIONS

A. Current Action by the United States

The FDA acknowledged that the growth in the volume and variety of
imported foods has significantly reduced the effectiveness of the traditional
monitoring and border inspection methods of preventing the importation of
adulterated foods." Therefore, the FDA has embarked on a variety of
international activities aimed at addressing various issues in third world
countries from whom we import food.2 0 The FDA's Center for Food Safety
and Applied Nutrition has created an action agenda for 2000-2002, which is

201 See Final Act of the Conference of Plenipotentiaries on the Stockholm Convention on

Persistent Organic Pollutants, 22-23 May, 2001, n. 1 (listing aldrin, chlordane, dieldrin,
DDT, endrin, heptachlor, hexachlorbenzene, mirex, toxaphene, PCBs, dioxins, and furans).
202 See Final Act of the Conference of Plenipotentiaries on the Stockholm Convention on
Persistent Organic Pollutants, 22-23 May, 2001, art. 3, at http://unep/pops/conf/2.gov.
203 See id. art. 3(l)(a).
2
c
4 See id. app. A.

205 See id. app. A n. i.
20 6 See id. art. 20(3).
2'0 See id. art. 8(1).
2o" See generally 21 U.S.C. § 346a (2000). See 7 U.S.C. § 136o(a) (2000) "Notwithstanding

any provision of this subchapter, no pesticide or device or active ingredient used in
producing a pesticide intended solely for export to any foreign country shall be deemed in
violation of this subchapter .... "
,o9 See Levitt & Wehr, supra note 129, at 1.
210 See Horton, supra note 89, at 145.
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focused on: "1) Regulatory activities; 2) International harmonization; 3)
Development, maintenance, and dissemination ofCFSAN's [Center for Food
Safety and Applied Nutrition] science base; 4) Equivalence evaluations, food
safety needs assessment, and food safety technical cooperation and
assistance; and 5) International trade agreements and other trade related
activities., 21' The FDA's efforts at increasing the regulation of imported
foods is limited to the six point program articulated in response to the July
3, 1999 presidential memorandum dealing with unsafe imported foods.212

The program focuses on identifying problem importers, prohibiting the re-
importation of previously rejected foods, setting standards for private
laboratory collection, increasing the analysis of imported foods and imposing
fines for violations.1

B. Suggested Action

There have been several attempts to enact legislation that would
restrict the export of hazardous pesticides from the United States. For
example,in 1980 Representative Michael Barnes, a democrat from Maryland,
proposed a bill that would have prohibited the export of all hazardous
products without a government license.2t4 However, the bill was defeated
twice in committee. 5 In 1990, "Circle of Poison" legislation, which would
have banned the exportation of certain illegal pesticides, including chlordane
and heptachlor passed both the House and Senate.1 6 Unfortunately, it was
killed in the eleventh hour by the Bush administration on behalf of the
chemical manufacturers. 27 Then, in 1994, President Clinton was
unsuccessful in passing a similar bill.2 18

The EPA has the power to revoke both tolerances and action levels for
banned pesticides. 9 Unfortunately, it has been taking on average over 6
years per use to revoke a tolerance level.220 The long delay is the result of the

21 Levitt & Wehr, supra note 129, at 2-3.
"22 See id. at 6.
213 See id.
214 See Goldberg, supra note 2, at 1036, citing H.R. 6587, 96th Cong., 2d Sess. (1980).
213 See id. at 1036.
226 See Laurel Druley, Still Dumping After All These Years, MOTHER JONES, at
http://www.motherjones.com/newswire/ velsicol.html (last visited Nov. 11, 1997).
217 See id.
21B See id.
229 See GEN. ACCOUNTING OFFICE, supra note 36, at 12.
220 See id.
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following reasons: one, the EPA gives a time allowance for food producers
to exhaust their remaining stocks of the pesticide and for contaminated
products to move through the market; two, revocation has not been a top
priority; and three, there are no guidelines for linking revocation to
cancellation. 2'

The regulatory constraints and fiscal realities of the import process
make it unlikely that the FDA will ever be able to eliminate the importation
of contaminated foods through a regulatory scheme. Therefore, the FDA has
looked to other options for controlling the use of pesticides on imported
foods. The FDA is moving toward a strategy of helping the originating
countries improve their information and production techniques.2 Some
commentators support holding exporting countries responsible for the safety
of their products and reducing import controls. 23 They argue that border
checks are more expensive for the importing United States than the
originating country and the quality of perishable products are diminished by
being held in storage while inspections are conducted. 24 However such an
approach would not be reliable while the producing countries continue to rely
on banned pesticides for pest and insect control. The regulatory burden of
monitoring banned pesticides could be completely eliminated with a
prohibition on exporting banned pesticides.

V. CONCLUSION

The repeal of the Delaney Clause is a move from a precautionary zero
tolerance system to a more risky "science based" system. The new statute
allows the EPA to base its decision on the then current scientific knowledge.
The problem with using a scientific standard is that scientific evidence can
be flawed. A mistake in determining the level of risk presented by a pesticide
can cost lives. One of the major reasons why cancer research is so
inconclusive is the long latency periods.225 This means that a mistake today
may not be detected until years later at which point the exposure levels could
be enormous. The Delaney Clause was developed when the effects of DDT
were very salient and the focus was on protecting human safety first.

221 See id. at 5.
222 See Horton, supra note 89, at 146.
221 See id. at 148.
224 See id.
225 See CROSS, supra note 33, at 13.
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The EPA has stated on several occasions that a regulatory scheme,
which is grounded in border inspections, is an inadequate method for
maintaining food safety. A self-regulatory scheme will remove some of the
burden from the EPA but it will not be effective for preserving food safety.
This holds especially true if the main pesticides used in growing the foods is
the same pesticide we are trying to avoid when importing the food.

The shift in pesticide regulatory policy is more a reflection of politics
than science. If it were based on science then it seems logical that the EPA
would have been required to remove all tolerances for pesticides that are
banned until they were able to obtain the necessary scientific evidence to
support subjecting the American public to the risk.

International treaties can play a major role in moving the United
States toward prohibiting the export of banned pesticides. The UN treaty on
POPs has brought us one step closer to affecting a global prohibition on the
trade in banned pesticides. It has effectively shifted the burden to the country
importing the pesticide to justify the use of the banned pesticide. This shift
in the way the international market views pesticides may signify that the
international community is unwilling to accept the high risks associated with
using banned pesticides. However, it is quite clear that neither the NAFTA,
the GATT, nor the UN have the power to drive such an initiative.

The United States has the opportunity to lead the way in creating a
safer food quality standard in the international market and it must step up to
the challenge. The fact that we are one of the largest exporters of the banned
pesticides and we are a world leader in both technology and science would
allow us to take the lead in setting a standard that the world would willingly
follow. By prohibiting the export of banned pesticides the United States
would also significantly reduce the amount of lethal pesticides used by third
world countries and it would force them to seek out better technologies. The
long-term effects of eliminating the use of POP's throughout the world
would far outweigh any short-term loss that may be experienced by the
pesticide manufacturing industry. There is the possibility, however, that a
prohibition will have negligible negative affect. The pesticide manufacturers,
if forced to, may simply shift their focus to the many other pesticides, which
are not banned and are safer.

Congress, by enacting the FQPA, has empowered the EPA to set
standards that balance the value of having a variety of foods reaching the
American market versus the health risks of ingesting dangerous pesticides.
Unfortunately this sort of calculus fails to consider all of the relevant factors.
Congress and the EPA should also consider the cost of the American lives
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lost from cancer and pesticide poisonings and the benefit of prohibiting the
export of banned pesticides.


