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widespread consensus, for example, that avoiding dependence on foreign oil
would enable the United States to avoid military actions to protect those
foreign sources. The impact on stability in the Middle East, however, is
unpredictable. Thomas Friedman suggests that “being a good global citizen”
by ratifying the Kyoto Protocol, for example, would build interstate
friendships crucial to the United States’ war against terrorism.'® While
political “friendships”, based on common values, languages and affinities,

are obviously valuable, the importance of specific factors is more difficult to
assess. Nicholas Robinson’s recent expedition to the Middle East to teach
international environmental law to university teachers, '°! in contrast, may be
more promising—and less subject to equivocation—since it at least has the
potential to develop norms of environmental stewardship within those States.

118 FRAGMENTATION AND FLUX
A. The Inevitability of Fragmentation

The dynamics described in Parts I and II play out in an indefinite
number of ever-changing contexts.'”?> According to David Harvey:

successfully have linked environmental destruction and the lack of [sustainable development]
with political instability and possible civil unrest or war.”). Jessica Tuchman Matthews,
Redefining Security, 68 FOREIGN AFF. 162 (1989).

'%See also JUNE ZEITLIN, WOMEN’S ENV'T AND DEV.ORG., Pushing Multilateralism in
Pursuit of Peace, NEWS & VIEWS 1,3 (Dec. 2001) (noting that “within days of the [9/11]
attacks, the U.S. administration rushed to approve almost $6 million of the $1 billion in
unpaid dues owed to the UN and to appoint a new Ambassador,” but that “if the U.S.
genuinely wants to ensure safety at home, it must work in equal partnership with other
nations to make the world a more secure place for all peoples.”).

! Interview with Nicolas Robinson, Professor of Law, Pace University, in Williamsburg,
Va. (Mar. 21, 2002).

%2 See, e.g., Henryk Kierzkowski, Global Production Networks: Risks and Opportunities,
in WIDER ANGLE, supra note 6, at 8 (describing the “fragmentation of production™).
Fragmentation at Earth Summit II “led to differences in approach and atmosphere as each
section and each topic was treated very much on its own. This meant that it was difficult for
participants to keep proper track of the overall shape and balance of the whole negotiation
as it proceeded, and tried to guide it to a coherent and integrated deal.” OSBORN & BIGG,
supra note 22, at 29,
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The most startling fact about postmodernism [is] its total
acceptance of the ephemerality, fragmentation, discontinuity,
and the chaotic . . . . But postmodernism responds to that fact
in a very particular way. It does not try to transcend it,
counteract it, or even to define the “eternal and immutable”
elements that might lie within it. Postmodernism swims,
even wallows, in the fragmentary and the chaotic currents of
change as if that is all there is.'”®

The scope of the enterprise, and the vast array of specific and distinct topics
addressed, make fragmentation inevitable.'"® The concrete measures
necessary to address the lack of water in sub-Sahara Africa'” and the
depletion of fisheries in the North Sea not only require different scientific
applications, research and data, but the participation of very different
communities in the problem-solving process.'*® While they may be united
under the rhetorical rubric “sustainable development,” and delegated to a
similar level of implementation in the Agenda 21 process, strategies effective
in one context'?” or location'”® may be irrelevant or even counterproductive

19 HARVEY, supra note 16, at 44.

19 See GURUSWAMY & HENDRICKS, supra note 2, at 40-41 (noting that “[t]he institutions and
organizations enlisted to advance [international environmental law] are fractured,
fragmented, and divided along functional, regional, bureaucratic, and geo-political lines™).
195 BROWN ET AL., supra note 51, at 48-49.

1% Compare Sandra Postel, Saving Water for Agriculture, in BROWN ET AL., supra note 51,
at 39 (describing increasingly prohibitive costs of inefficient irrigation) with Christopher J.
Carr & Harry N. Scheiber, Dealing with a Resource Crisis: Regulatory Regimes for
Managing the World's Marine Fisheries, 21 STAN. ENVTL.L.J.45(2002) (describing failures
of regional fishery organizations and other, more promising approaches). Other issues,
similarly, generate their own debates. See, e.g., Symposium, Sustainable Development,
Agriculture, and the Challenge of Genetically-Modified Organisms, 9 IND.J. GLOBALLEGAL
STUD. 1 (2001).

197 See Applegate & Aman, supra note 58, at 1-11 (introducing Symposium on Sustainable
Development, Agriculture, and the Challenge of Genetically-Modified Organisms).

198 See Jonathan Baert Wiener, Global Environmental Regulation: Instrument Choice in
Legal Context, 108 YALE L.J. 677, 679-80(1999),

[T]he presumption favoring environmental taxes depends on the
assumption that the regulator can compel polluters to comply by
FIAT and that the regulator can impose the instrument directly
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in another."” This inevitable fragmentation is encouraged, or exacerbated,
by the frameworks adopted at Rio, the ongoing absence of consensus on
multiple issues,’® and the political reality that governments tend to be
reactive rather than proactive with respect to the environment 2!

Agenda 21, adopted at the Earth Summit in 1992, consists of several
hundred pages setting out “a thorough and broad-ranging programme of
actions demanding new ways of investing in our future to reach global
sustainable development in the 21st century.”?” Characterized by one critic

on polluters without an intermediate level of government in the
way. But neither of these assumptions—coercive FIAT or
unitary regulation— is valid in the global legal context.

1d. at 683. See generally Sumudu Atapattu, Sustainable Development, Myth or Reality?: A
Survey of Sustainable Development Under International and Sri Lankan Law, 14 GEO.INT’L
ENVTL. L. REV. 265 (2002).
% See, e.g., Leah Sandbank, Note, Dirty Laundry: Why International Measures to Save the
Global Clean Water Supply Have Failed, 13 FORDHAM ENVTL. L.J. 165, 205 (2001)
(explaining why “the intemational community has simply been building ineffectively upon
the same principles for at least thirty years”). What is “effective” may be problematic. As
Tierney notes, “[s]aving a tree is a mixed blessing. When there’s less demand for virgin
wood pulp, timber companies are likely to sell some of their tree farms—maybe to
condominium developers.” Tierney, supra note 128, at §6, at 24.
™ See, e.g., Erling, supra note 44, at 41 (noting that “the European Union is at a somewhat
more advanced stage [as to progress toward large-scale implementation]”).
2! For a sobering assessment of Rio Plus 5, see OSBORN & BIGG, supra note 22, (presenting
a detailed account of the United Nations General Assembly Special Session (“UGASS”), or
“Earth Summit IT” or the 19th Special Session of the General Assembly,” to review progress
achieved in the implementation of Agenda 21.). The UN General Assembly concluded that
“most ecological indicators show [ed] little or no improvement {in the five years] since Rio.”
HUNTER ET AL. supra note 1, at 14 (citing Program for the Further Implementation of
Agenda 21, paras. 9-10, adopted by the Special Session of the U.N. Assembly, June 23-27,
1997). See also UNITED NATIONS ENV. PROGRAMME, GLOBAL ENVIRONMENTAL OUTLOOK
2000: UNEP’s MILLENNIUM REPORT ON THE ENVIRONMENT. ).
22 As the Johannesburg web site gushes,

[its] recommendations ranged from new ways to educate to new ways to

care for natural resources, and new ways to participate in designing a

sustainable economy. The overall ambition of Agenda 21 was

breathtaking, for its goal was nothing less than to make a safe and just

world in which all life has dignity and is celebrated.
at http://www.johannesburgsummit.org/web_pages/rio+10_background.htm [hereinafter
Johannesburg web site] (last visited Sept. 10, 2002).
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as “unsurpassed U.N. verbosity,2” the recommendations of Agenda 21 are
to be implemented and interpreted from no fewer than ten perspectives,
representing the Major Groups of “stakeholders,”?® including
nongovernmental organizations (“NGO”s).2%® There is often little consensus
within each constituency, let alone among, the teeming constituencies
explicitly welcomed by Agenda 21, in each of its multiple contexts.

There is no silver bullet to remedy or to prevent environmental
degradation.?® Indeed, basic disagreement regarding fundamental objectives
persists.?”” Even when there is agreement regarding a particular objective,
there is often disagreement regarding the preferred methods for

MPANJABI, supra note 29, at 140.

" Asidentified in Agenda 21, these include: business and industry, farmers, local authorities,
scientific and technological communities, children and youth, indigenous people, non-
governmental organizations, women, workers and trade unions. Agenda 21, UN.
Conference on Environment and Development, UN. Doc. A/CONF.151.26 (1992)
[hereinafter Agenda 21]. See also THE WORLD BANK, THE FACES OF INCLUSION, available
at, http://www.workbank.org/faces (describing indigenous and Afro-Ecuadorian People’s
Development Project in Ecuador, Community Reintegration and Development Project in
Rwanda, Microenterprise Lending in Bosnia and Herzegovina, Hyderabad Water Supply and
Sanitation Project in India and Low-income Housing Project in Algeria). For a self-described
“people’s treaty that sets forth an important expression of the hopes and aspirations of the
emerging global civil society,” see THE EARTH CHARTERINITIATIVE, THE EARTH CHARTER:
VALUES AND PRINCIPLES FOR A SUSTAINABLE FUTURE, IBIS DANISH 92 GROUP, RI0 + TEN
PROCESS IN WEST AFRICA at http://www.worldsuimmit2002.org/texts/
ProcessAfriqueQuest%20.Anglais_.pdf.

05 See, e.g., GREENPEACE, WHO TO BLAME TEN YEARS AFTER RI0? THEROLE OF THEUSA,
CANADA, AND AUSTRALIA UNDERMINING THE R10 AGREEMENTS (Jan. 2002), available at,
http://www .archive.greenpeace.org/earthsummit.docs/blame.pdf (describing the role of the
United States in undermining the precautionary principle at the United Nations Environment
Programme); WORLD WILDLIFE FEDERATION, EMERGING AGENDA FOR THE WORLD SUMMIT
ON SUSTAINABLE DEVELOPMENT: GUIDE TOISSUES AND OPTIONS (including cogent statement
on International Governance of Sustainable Development and position paper on Roles of
Business and Industry in Sustainable Development).

2% For a description of the legal techniques used to implement environmental principles and
standards, originally developed at the national level but increasingly relied upon on the
regional and global levels, see Sands, Sustainable Development, supra note 65, at 378-80.
See also Part IV B.1.a, infra (describing range of regulatory instruments).

27 See Elder, supra note 61, at 835. (“Given the considerable disagreement about both the
physical extent and social causes of our environmental problem, prescriptions differ
radically.”).
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achievement,’® adding to disagreement which may become especially bitter
because of the shared objective.’® This is exacerbated by the tendency of
many governments to delay action (and expense) until the damage is done.'°
In sum, as Professor Sands concludes, “[t]he differences of approach—even
between Europe and the United States—suggest that there may not be room
for a single approach, that risk taking and risk assessment must be
determined in the specific cultural and societal context in which they are
being applied.”?"

B. Some Consequences
The consequences of this fragmentation and flux are predictably

mixed and unstable.?> The deliberate repudiation of a top-down approach
preempts massive Bank-financed ecological disasters.”?'’* Agenda 21, and

*% This may be grounded in disputes about factual assumptions or methodology. See Elder,
supra mnote 61, at 836-37 (criticizing the Brundtland Report, for example, as “unduly
optimistic in assuming sustainable growth rates of 4% per year, which yield a doubling time
of 18 years,” noting that “between increases in population and per capita material
consumption, two more doublings of demand could exceed the capacity of the world’s
ecosystem”).
*® See, e.g., Interview with Francione, supra note 115, at 27-28 (explaining tensions among
factions of animal rights activists).
2° Tridico, supra note 61, at 212 n.47 (noting that most “major environmental acts of the
United States were forced into existence as fragmented responses to environmental
problems”), construed in James L. Oaks, Developments in Environmental Law: What to
Watch, 25 Envt’l. L. Rep., (Envtl. L. Inst.) 1039.
2l Sands, supra note 65, at 408. David E. Adelman & John H. Barton, Environmental
Regulation for Agriculture: Towards a Framework to Promote Sustainable Intensive
Agriculture, 21 STAN. ENVTL. L.J. 3,40(2002) (explaining the need for different approaches
in developing and developed nations).
2 See, e.g., OSBORN & BIGG, supra note 22, at 58
Work on development of a set of core indicators has been carried out
under the auspices of the CSD for the past few years. Although the
principle is widely supported, problems arise given the difficulty in
identifying the generic measures that are universally applicable and stilt
have relevance in individual countries.
Id.
21 PANJABI, supra note 29, at 121 (noting “[t}he problem with such massive schemes is that
they destroy as much as they build. . . .”). Examples of “bank financed ecological disasters
are: “Sardar Sarovar Dam, India; Pak Mun Dam, Thailand; Kedung Ombo Project,
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the frameworks it supports, disperse decision-making and funding so that
these kinds of projects, embodying the modern metanarrative of
“development,” are no longer conceivable.”™ As Professor Sands observes,
however, “[t]he fragmentation of instruments and approaches inhibits the
development of systemic, ecosystem-based approaches to resource
conservation and sustainable use.”?® The inability to assure systemic
oversight means that there are few safeguards against the transfer of harm
from one sector or location to another, or “to substitute one form of harm for
another.”?'¢

The intersectoral approach of Agenda 21 attempts to address this, in
part, by supporting watchdog efforts, particularly on behalf of vulnerable
groups, such as women and indigenous people. Agenda 21 seeks to harness
private markets, or at least make them accountable, through “bottom-up
coordination,” rather than top-down management. This coordination is
supposed to be achieved through “open governance, adequate information,

Indonesia; National Livestock Project, Batswana; Polonoreste and Grande Carajas Brazil;
the Tropical Forestry Action Plan, in many places.” Id. See generally Erin MacDonald,
Comment, Playing by the Rules: The World Bank’s Failure to Adhere to Policy in the
Funding of Large-Scale Hydropower Projects, 31 ENVTL.L. 1011 (2001). For a description
of the Bank’s dubious procedures in connection with the approval of the Pak Mun Dam in
Thailand, see id. at 1025 (describing “a study showing, for the same cost of building the dam,
that fifteen times as much power could be made available through conservation efforts and
efficiency improvements”).

214 The Global Environment Facility (“GEF”), for example, was established under Chapter 33
of Agenda 21. GLOBAL ENVIRONMENT FACILITY, GEF’s CONTRIBUTIONS TO AGENDA 21:
THE FIRST DECADE 3 (2000), available at http://www.gefweb.org/outreach-
publications/Agenda_21_.pdf (last visited January 29, 2003). The GEF is the “designated
‘financial mechanism’ of the two principal global environmental treaties to emerge from the
Earth Summit—the Convention on Biological Diversity and the United Nations Framework
Convention on Climate Change.” GEF’s “over 650 projects stretch across more than 150
developing nations and countries with economies in transition. Nearly $3 billion has been
allocated to these initiatives, matched by almost $8 billion more in co-financing.” Id.

13 Sands, Sustainable Development, supra note 65, at 377. See also id. at 394 (describing a
“fragmented institutional structure which is ill-equipped to meet future environmental needs.
There has been at once an over-proliferation of institutions (in the form of a multiplicity of
treaty-based secretariats) and an absence of an appropriately effective and sufficiently
financed central institution™).

216 Id. at 376.
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cross-cutting institutions, complementarity, and high-lighting links.”?'” The
effectiveness of this approach remains to be demonstrated.?'®

IV. FROM SUSTAINABLE DEVELOPMENT TO GREENER GLOBALIZATION
A. “PIL of Resistance”

Where untouched wilderness remains, it is probably “greenest” to
leave it alone, or to buy it and put it in trust.>”® In contrast, when new
development is contemplated, it is probably cheapest (at least in the short
term) to develop without considering the environmental consequences.?® If
nothing else, “sustainable development” provides opponents with enough
rhetorical ammunition to challenge either course of action.?!

*1” Agenda 21, supra note 204. See also UNCTAD, Background Paper No. 11, supra note
181, at 9 (noting the potential contribution to sustainable development of the removal of
“trade obstacles and distortions”). /d. at 9.
#1® Whether it can be demonstrated in the absence of systemic oversight is an open question.
While it has been argued that the overall effect of fragmentation is a “moderating” one,
similarly, it is unclear how this could be shown. While the outcomes of small, spatially
scattered and temporally staggered projects are likely to be less dramatic than those of large,
concentrated projects, it is not clear why the net effect of these projects should be more
“moderate.” Nevertheless, Professor Sands’s characterization of this fragmented international
law of sustainable development as “evolutionary, rather than revolutionary,” seems apt, as
long as we keep in mind that evolution, too, includes disasters. Sands, Sustainable
Development, supra note 65, at 381.
2 This is the philosophy of programs such as the Nature Conservancy’s “Conservation by
Design,” “which helps . . . identify the highest priority places—landscapes and seascapes
that, if conserved, promise to ensure biodiversity over the long term.” The Nature
Conservancy, About Us, at http://www.nature.org/aboutus/howwework (last visited January
29,2003). While the environmental wisdom of such efforts may seem self-evident, the actual
legal protection depends, of course, on the ability of the controlling political entity to enforce
them. Thus, a less “green” solution, which brings more stakeholders into the process, may
in fact be more sustainable over time. “[Bly joining together with committees, businesses,
governments, partner organizations and people like you, we can preserve our lands and
waters for future generations to use and enjoy.” Id.
% See Tarlock, supra note 189, at 39 (“It will not be enough to put a ‘Save the Whales’
sticker on the lumbering, gas-guzzling sport utility vehicle. The basic reason for the
disconnect between [sustainable development] and [environmentally sustainable
development] and governance institutions is that our current institutions are structured to
encourage unsustainable resource use.”). /d.
2! See, e.g., Tarlock, supra note 189, at 41 (arguing that, “at least in the eyes of” the
developed world sustainable development “is necessarily” environmentally sustainable
development”). But see OSBORN & BIGG, supra note 22, at 37 (citing Martin Khor of the
Third World Network).

[G)lobalization is undermining the sustainable development agenda. . . .
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There is a vast terrain between these two extremes, however.?*? Much
of it is not subject to any law; much is subject to law unlikely to be enforced.
A modemnist might be tempted to develop a formula for maximizing both
values within particular contexts. However, PIL doubts whether any such
formula is possible because the flux and fragmentation of postmodemnity, as
expressed through the cultural logic of late capitalism, precludes a
metanarrative in which such a formula would have much utility or
meaning.*?® This does not mean that PIL—or sustainable development—is
merely a relativistic word game, useless as a practical matter. On the
contrary, while postmodernism may lead to “the black hole of”’ relativism,?**
as Roy Boyne and Ali Rattansi observe, “[t]here is a postmodernism of
‘resistance’ as well as a postmodernism of ‘reaction.’”””* Thus, while the
“ultra-greens” may worry that “sustainable development” is nothing more
than grist for the corporate public relations mill,?? others see the term as

In particular, the 1994 Marrakech Agreements at the WTO appear to be
overriding the 1992 Rio Agreements of UNCED and the WTO is now
institutionalizing globalization. . . . Its paradigm emphasizes the gaining
of more market share, profits and greed above all else, values that are
opposite to sustainable development and global partnership.
Id.
22 Even these “extremes” may be problematic. “There are profit-motivated reasons to push
for more open trading regimes and for increased environmental regulation. Similarly, respect
for the earth and its human inhabitants can result in preference for either the environment or
more open trade. . . .” Lilley, supra note 180, at 741.
See supra note 8land accompanying text (“[S]ustainable development” is already
postmodern).
24 Alan Stone, Questions and Comments, in HUMAN RIGHTS AT HARVARD 55, 59 (1997).
While some postmodemists relentlessly challenge normativity, see Schlag, supra note 81,
at 444, others concede that the process of questioning, trashing, deconstructing, Awe always
do stop.” J.M. Balkin, Tradition, Betrayal and the Politics of Deconstruction, 11 CARDOZO
L.REV. 1613, 1627 (1990).
% Roy Boyne & Ali Rattansi, The Theory and Politics of Postmodernism, in
POSTMODERNISM AND SOC. 29 (Roy Boyne & Ali Rattansi eds., 1990). See also Martti
Koskenniemi, Letter to the Editors of the Symposium, 93 AM. J. INT’LL. 351, 360 (1999)

To describe legal method as style . . . may be assumed to lead into [an]
‘anything goes’ cynical skepticism, the giving up of political struggle and
the adoption of an attitude of blasé relativism. This would, however,
presuppose the internalization of an unhistorical and reified conception of
the postmodern in which the truth of skepticism would be the only truth
not vulnerable to that skepticism.
Id
226 “Ultra-greens claim . . . that [sustainable development] is positively dangerous, since it
ties the environmental movement to the interests of Northern governments and multinational
corporations.” HUNTER ET AL. supra note 1, at 212 (citing FAIRNESS AND FUTURITY).
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providing a lexicon, a vocabulary with which to take into account a broad
range of relevant factors.

From a PIL perspective, ‘“‘sustainable development” is a floating
bottom line; that is, an unstable bottom line that may vary over time from
place to place, reflecting shifting consensus and ongoing dialogue. PIL is
grounded in what Katherine Bartlett has called “standpoint epistemology,”
that is critical assessment based on ongoing experience and critical reflection.
informed by that experience.”?” Thus, PIL accepts as a workable premise the
notion that globalization and its promise of development can be greener, but
it does so contingently, always insisting that the premise be recognized as
“tentative, relational, and unstable.”?”® The premise is not that development
can be “green,” or even “green enough,” but that the trajectory of
development can itself be made “greener”** than it would be without the
rhetoric of sustainable development and those who make it their own.

1. Green “Sustainability”

In each of the local battles where environmental law becomes
concrete,”’ the questions must be asked: What is “greener?” How should the
quality of water, air, and soil be measured? How should the environmental
impact on ecosystems, habitats, and aesthetics be ascertained? By whom?
How are these questions informed by a PIL perspective? For example, the

27 K atherine Bartlett, Feminist Legal Methods, 103 HARV. L. REV. 829, 872-77 (1990). As
I have explained elsewhere, similarly, “[p]ostmodernists can and do support human rights,
but they make the linkage between rights and concrete experience explicit and direct,
insisting on contingency and ongoing interrogation. Thus, while postmodernism does not
preclude a bottom line, it insists on bottom lines that are unstable and that may vary from
place to place and over time to reflect shifting consensus and ongoing dialogue.” Stark,
Women and Globalization, supra note 41, at 555-56. See also Diane Otto, Rethinking the
“Universality” of Human Rights Law, 29 COLUM. HUM. RTS. L. REV. 1, 5 (arguing for
“universality understood as dialogue, in the sense of struggle, rather than as a disciplinary
civilizing mission of Europe”). This resonates with Michel Foucault’s notion of multiple sites
of resistance. See MICHEL FOUCAULT, POWER/KNOWLEDGE: SELECTED INTERVIEWS AND
OTHER WRITINGS 1972-1999, at 142 (Colin Gordon, ed. & trans., Pantheon Books 1980).
228 Angela P. Harris, Race and Essentialism in Feminist Legal Theory, 42 STAN. L. REV. 581,
586 (1990). '
2 HUNTERET AL. supra note 1 at 211 (quoting FAIRNESS AND FUTURITY for the proposition
that “{t]he important point is that in signing Agenda 2/ the majority of countries have
thetorically accepted that sustainable development does represent a new trajectory for
development”).

29 FOREMAN, supra note 99, at 4 (quoting Lois Gibbs for the proposition that “for the vast
majority of groups in the Movement, the local fight is everything”).
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notion of “deep ecology;” that is, that an ecosystem should be protected
regardless of any potential benefits to humans, is difficult to justify under the
Enlightenment metanarrative, which makes man the center of the universe.?!
Once “man” is decentered, however, the deference to deep ecology urged by
some indigenous groups (and some environmentalists**?) becomes more
intelligible.”

2. Development and globalization

From a PIL perspective, similarly, “globalization” not only includes
the influx of capital, but more importantly, its long-term impact on local
populations.”* Too often, the influx of foreign capital has enriched foreign
investors at the expense of their hosts.””* This is the familiar dynamic of
colonialism, and it persists, many argue, in the contemporary paradigm of
development.”® Many have deplored the growing chasm between North and
South.”” This gap, it is argued, precludes a sustainable future.”*® AsP. B.

21 See supra note 36 and accompanying text.

#2 As Michael McCloskey observes, the definition of sustainable development adopted by
the Brundtland Report frankly “is anthropocentric in nature. It focuses much more on
development than sustainability. It is committed to harnessing nature to human needs and
growth” and seems to assume that the problem only involves meeting the needs of human
beings. McCloskey, supra note 56, at 154.

3 But see Rio Principle 1: “Human beings are at the centre [sic] of concerns for sustainable
development. They are entitled to a healthy and productive life in harmony with nature.” Rio
Declaration, supra note 64, app. A, at 2.

34 Agenda 21 explicitly notes that “[a] specific anti-poverty strategy is ... one of the basic
conditions for ensuring sustainable development.” Agenda 21, supra note 204, § 3.2, at 27.
The OECD Development Assistance Committee suggests that halving absolute poverty in
the world by the year 2015 is a key objective. OSBORN & BIGG, supra note 22, at 32.

23 See Guruswamy, supra note 21, at 5 (noting that “corporations are allowed to export the
negative externalities of their products, such as pollution, risks of international pandemics,
narcotics, and industrial wastes’’); UNITED NATIONS INDUST. DEV. ORG., UNIDO IN BRIEF
(2001) (describing UNIDO’s mission to help LDCs Ain their fight against marginalization
in today’s globalized world™).

26 For an argument that the North is in fact indebted to the South, see Simms, supra note 98.
(“The fact of ecological debt suggests . . . a fundamental realignment of who owes whom in
the international economy. Third World debt pales into insignificance in the face of the
ecological debts of industrialized countries.”). For a decentralized economic model, see
Kenneth E. Boulding, The Economics of the Coming Spaceship Earth, ECONOMICS OF THE
ENVIRONMENT (Robert Dorfman & Nance S. Dorfman eds., 3d ed., 1993).

7 See Part I1.B.1., supra. But see David Dollar & Aart Kraay, Globalization: Spreading the
Wealth, FOREIGN AFFAIRS 120 (Jan./Feb. 2002)) (arguing that the current wave of
globalization “has actually promoted economic equality and reduced poverty”); ICC &
WORLD BUSINESS COUNSEL FOR SUSTAINABLE DEVELOPMENT, BUSINESS ACTION FOR
SUSTAINABLE DEVELOPMENT (2002), available at http://www.basel-action.net/about/
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Narasimha Rao observes, “[w]e inhabit a single planet but several worlds.
There is a world of abundance where plenty brings pollution. There is a
world of want where deprivation degrades life. Such a fragmented planet
cannot survive in harmony with Nature and the environment or indeed, with
itself.”®® The relationship between bridging that gap and improving
compliance with environmental treaty norms has been shown.?* Bridging
that gap is one of the “six core values” of sustainable development, often
referred to as “equity.”*! There are substantial obstacles to doing so,
however, including a long history of mutual distrust.?** Even when the North
and South agree in principle, moreover, it remains an open question whether
either can translate such agreements into concrete terms. The North, for
example, has reneged on many of its Rio promises.?® While the South has
had no problem enriching its elites, similarly improving the standard of
living of the broader population in the LDCs has proven to be more
challenging.

index.shtml (describing “three goals: to ensure that the voice of business is heard in the
preparations for [the World Summit], to identify where business can play a constructive role,
. . . to demonstrate that business is already actively engaged in initiatives and partnerships
to promote sustainable development.”) UNEP, INDUSTRY AND SUSTAINABLE DEVELOPMENT,
Background Paper No. 10 DESA/DSD/PC2/BP0 (explaining how and why the United
Nations Environment Programme (“UNEP”) “is facilitating the production of global
industry sector reports”).

8 In 1990, for example, “[t]he debt crisis has changed the overall inflow of finance from
rich countries to poor into a perverse and increasing flow from poor to rich. Third World
debtors now transfer over $50 billion a year more to Western banks and governments than
they receive in new loans and aid.” PANJABI, supra note 29, at 118 (citing Ben Jackson,
Poverty and the Planet, N.Y. TIMES, Jun. 6 1992).

2% PANJABY, supra note 29, at 96-9 (citing United Nations Document, Agenda 21, Chapter
15, Conservation of Biological Diversity, Introduction).

20 For a description of the linkage between “the provision of financial resources by
developed countries and the fulfillment of treaty commitments by developing countries,” see
Sands, Sustainable Development, supra note 65, at 380.

%1 «“Equity” has been identified as one of the “six core ideas” of sustainable development (the
others are: environment—economy integration, futurity, environmental protection, quality
of life and participation) and defined as “a commitment to meeting at least the basic needs
of the core of the present generation (as well as equity between generations).” HUNTER ET
AL., supra note 1, at 210-11 (citing FAIRNESS AND FUTURITY).

2 “Finance debates at Earth Summit I were an unedifying dialogue of the deaf. . . .[A]ll this
must be overseen by the CSD—the only institution with a mandate to see the connections
among the multiple threads of environment and development, and promote overall
coordination and consensus.” Rob Lake, Royal Society for the Protection of Birds, quoted
in OSBORN & BIGG, supra note 22, at 20.

*3See supra note 40.
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B. Postmodern Moves

This section considers some recent suggestions for more effective
sustainable development from a PIL perspective.’** More specifically, it
examines a range of proposals that incorporate PIL’s incredulity toward
metanarratives,’** recognition of the “cultural logic of late capitalism,”>* and
acceptance of fragmentation.?*’

1. Incredulity Toward Metanarratives
a. Tailored Regulatory Instruments

In a recent article on global environmental regulation,?*® Jonathan
Baert Wiener argues that tailored regulatory instruments are necessary
because “[t]he choice of optimal regulatory instrument cannot be universal,
rather, it must be contextual and contingent on the particular legal institutions
of each polity.”*® Like “common but differential responsibility,”?* this
approach contemplates different mechanisms for achieving common
aspirations.””! Like “subsidiarity,”*? contemplates a fit between the level of
implementation and the appropriate mechanism. Unlike the former
approaches, however, Professor Wiener focuses on the political organization
of the respective polities.

*4See Developments, supra note 24, at 1590 (disparaging the “grail of centralized
supernational authority”). Other approaches may well be useful, especially in forms
compatible with PIL, but this does not make them “postmodern.” See, e.g., HUNTERET AL.,
supra note 1, at 368 (describing the “framework” process through which multilateral treaties
are “now routinely developed”).

245 See supra Part 1.

46 See supra Part 11.

247 See supra Part I11.

48 Wiener, supra note 198, at 679-80 (describing various regulatory instruments available
in environmental law, including command-and-control technology requirements, incentive-
based approaches (including Pigouvian price-based tools and Coasean quantity-based tools),
and in the international arena, harmonized policies, pollution taxes, fixed performance
targets, and tradeable allowances).

9 1d. at 685.

230 See infra Part IV B. 2a.

%! But see FOREMAN, supra note 99, at 3 (noting that “if pursued aggressively, environmental
justice may exacerbate aspects of environmental policymaking that have been widely
bemoaned (such as economic inefficiency, muddled policy priorities, the gap between expert
and public perceptions of risk, and local inflexibility on siting issue)”.

232 See infra Part IV B. 2b.
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b. Principle of Nondiscrimination

Article 21 of the Stockholm Declaration requires States to ensure that
activities within their jurisdictions do not result in transboundary harm.
While this is generally viewed as customary international law, as Thomas
Merrill has pointed out, “little meaningful regulation of transboundary
pollution actually exists.”?> Instead, as John Knox explains in a recent lead
article in the American Journal of International Law, the trend is to extend
domestic Environmental Impact Assessment (“EIA”) laws to extraterritorial
impacts and to allow foreign residents access to domestic EIA procedures.”*
Professor Merrill refers to these as “golden rules for transboundary
pollution.””* Thus, the principle of nondiscrimination, as set out in a series
of national laws and bilateral agreements, has in effect supplanted the
metanarrative of liability for transboundary pollution.

2. The Cultural Logic of Late Capitalism
a. Consciousness-Raising

“Consciousness” is amorphous and difficult to measure, but it
remains a crucial factor.”® While some deplore what they perceive as
waning public interest,”’” others argue that corporate efforts to appropriate
the rhetoric of sustainability should be celebrated as signs of growing
environmental consciousness. From a PIL perspective, the proliferation of
debate is not necessarily a bad thing. It has the potential to generate more
interest and greater public awareness. At the same time, the rhetoric of

2 Thomas W. Merrill, Golden Rules for Transboundary Pollution, 46 DUKE L.J. 931, 932
(1997).
%4 Knox, supra note 96.
5Merrill, supra note 253, at 931.
2%6As Osborn and Bigg observe:
[I]t is not on [science, economics and policy analysis of sustainable
development]} that Earth Summit II and other international conferences
have fallen short. The failure is much more a failure of dissemination of
information in a vivid way, leading to a failure to mobilize public opinion
and political pressure on a sufficient scale. The key task for those
considering future occasions is to improve in this area.
OSBORN & BIGG, supra note 22, at 15.
57 See id. at 2 (noting that “public attention and the collective political will throughout the
world to tackle [environmental crises] constructively, creatively and cooperatively also
seems to have diminished since Rio”); Guruswamy, supra note 21, at 8 (noting “waning
public confidence in government and corporations to ‘do the right thing’ about environmental
issues”).
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environmentalism needs to be interrogated,’®® especially when it is being
used to sell cars.? '

Consciousness-raising includes seizing opportunities generated, albeit
inadvertently, by the “war on terrorism.” While presenting horrific risks, this
campaign also provides an opportunity for generating an once inconceivable
consensus. Americans are reconsidering their dependance on foreign oil.**
Despite politicians’ hysterical exhortations to buy, consume, and spend,
Americans are hunkering down.?®’

b. Percolation

Agenda 21 projects are proliferating on national as well as
international levels.?®® Participation in such projects, as well as their
percolation throughout various societies, not only raises consciousness, but
mainstreams environmentalism”® and its incorporation at multiple levels of
social organization, from volunteer river clean-ups’ to municipal

258 See Tiemney, supra note 128, (describing study in six communities which “found that all
but one of the curbside recycling programs, and all the composting operations and waste-to-
energy incinerators, increased the cost of waste disposal”). But see supra notes 138-41 and
accompanying text (explaining why Tierney’s critique fails in the international context).
%% See supra text accompanying notes 121-24.
0 See supra note 105.
1Byt see Jesse Eisinger, Durable Rally?, WALLST. J., July 25, 2002, at C1, available at
2002WL-WSJ3401702 (“Capital spending, very quietly, has been improving—despite the
common understanding that it isn’t.”). )
%2 Osborn and Biggs write:
Some progress has been made since Rio, but only in particular areas and
on particular subjects. . . . There has been a gradual extension and
strengthening of international environmental agreements. At the national
level some aspects of the environment have been improved in some
countries. At the local level there has been an explosion of community
activity throughout the world under the banner of Local Agenda 21 and
similar programmes helping to make sustainability more of a reality.
OSBORN & BIGG, supra note 22, at 2. ,
263 But see Traci Watson, For Most Americans, It’s Not Easy Being Green, USA TODAY,
Apr. 22, 1998 at 3a, available at 1998 WL5722343.
264 Karen Levy, Clean Water Watchers, SIERRA, Nov. 2001 at 49, available at 2001
WL.9826492 (describing the Waterkeeper Alliance of volunteer water monitors to police
local waterways). See also Waterkeeper Alliance, www.keeper.org (last visited Feb. 27,
2003). :
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recycling.*® Popular participation is key to the Agenda 21 process.? While

widely touted as a democratizing influence, it can complicate, sometimes
fatally, the decision making process.?’

3. Fragmentation
a. Common But Differential Responsibility

This refers to a treaty approach that explicitly contemplates different
responsibilities, rights and timetables for different participants.?® The
possibilities and risks of this approach were set out in a panel organized by
Christopher Joyner at the Annual Meeting of the American Society of
International Law.?® Edith Brown Weiss thoughtfully endorsed the
differential responsibilities approach, with the caveat that “equity” be the
lodestar.?” This approach could be further customized by taking into account
different levels of risk perception.?”!

% But see John J. Fialka, Recycling Faces a Heap of Trouble, WALLST. J., July 9, 2002 at
A2, available at 2002WL-WSJ3399993 (noting that while “Americans overwhelmingly
support recycling . . . they are doing it less than they did in the early 1990s™).

2% See supra note 202.

*7 For a comparative study of participation in the environmental impact assessment process,
see William A. Tilleman, Public Participation in the Environmental Impact Assessment
Process: A Comparative Study of Impact Assessment in Canada, the United States and the
European Community, 33 COLUM. J. TRANST’L L. 337 (1995).

*3 The principle of “common but differentiated responsibility” both “expresses the common
responsibility of states to protect certain environmental resources” and “the need to take
account of differing circumstances, particularly in relation to each State’s contribution to the
creation of a particular environmental problem and its ability to respond to” such threats.
Sands, Sustainable Development, supra note 65, at 375. But see Susan Biniaz, Assistant
Legal Advisor, United States Department of State, Common But Differential Environmental
Responsibility, Panel, March 16, 2002 [hereinafter “Panel”] (criticizing “common but
differentiated responsibilities” as “neither necessary nor helpful”).

%6 Panel, supra note 268.

%% Edith Brown Weiss, Comments, Panel, supra note 95. See supra note 241 (identifying
“‘equity” as one of six core ideas of sustainable development).

7l See, e.g., Vem R. Walker, Consistent Levels of Protection in International Trade
Disputes: Using Risk Perception Research to Justify Different Levels of A cceptable Risk, 31
Envtl. L. Rep. (Envtl. L. Inst.) 11317 (2001).
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b. Subsidiarity

This approach, drawing on the notion that there is some optimal level
at which each project should and can be addressed, builds on European
Union and United States federal experience.””> The extent to which
mechanisms for facilitating effective implementation can be institutionalized,
as opposed to being tapped on an ad hoc basis, remains an open question.””
Whether government itself is “the level of organization at which to seek [the
goals of sustainable society],”*™ similarly, is a proposition that demands
ongoing interrogation.””

c. Unilateralism

This might be acceptable in certain contexts,””® according to Professor
Sands, if the State engages other affected parties in “serious, across-the-board
negotiations with the objective of concluding bilateral or multilateral
agreements. . .before enforcing the [unilateral measure].””

d. Courts

Americans often look to courts to establish normative parameters.
International courts may also be useful for this purpose. The International
Court of Justice (“ICJ”), for example, has affirmed the “general obligation
... to ensure that activities within [States] jurisdiction and control respect the
environment of other States or of areas beyond national control is now part
of the corpus of international law relating to the environment.”?”® The ICJ

272 See, e.g., GEORGE BERMANN ET AL., EUROPEAN COMMUNITY LAW 46-47 (1993).

23 As Professor Sands notes, however, “There is in international environmental law no
equivalent to Article 3 of the Treaty establishing the European Community . . . which
provides that ‘the Community shall take action, in accordance with the principle of
subsidiarity, only if and so far as the objectives of the proposed action cannot be sufficiently
achieved by the member States and can therefore, by reason of the scale or effects of the
proposed action, be better achieved by the Community.” Sands, supra note 65, at 388.

214 See Tridico, supra note 61, at 213.

275 See, e.g., Ferris & Zhang, supra note 141, at 451-52 (noting that “International standards
often provide for higher levels of environmental . . . protections that existing Chinese
standards demand”).

276 For a thoughtful overview, see Richard B. Bilder, The Role of Unilateral State Action in
Preventing International Environmental Injury, 14 VAND. J. TRANSNAT’L L. 51 (1981).

21 Sands, Sustainable Development, supra note 65, at 393.

28 | egality of the threat or use of nuclear weapons, 1996 1.C.J. 226, 242 (July 8, 1996). The
Court assumed the authority to address environmental issues in'this Opinion. According to
Philippe Sands, “it is now clear [that this obligation] is applicable at all times and to all
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has also established an environmental chamber.”” Courts may also be
effective in resolving otherwise intractable environmental dilemmas.?® In
Canada, the Supreme Court affirmed the authority of municipalities to take
strong measures in dealing with local problems.?*!

CONCLUSION

PIL is consistent with, even conducive toward, a growing sense of
active engagement with the long-term process of sustainable development.
It demands, however, that such engagement remain incredulous toward
metanarratives, alert to the cultural logic of late capitalism, and responsive
to the inevitable flux and fragmentation of a postmodern world.

activities.” Sands, Sustainable Development, supra note 65, at 369.

21996 1.C.J. 93. GURUSWAMY & HENDRICKS, supra note 2, at 43-44.

*% Request for an examination of the situation in accordance with paragraph 63 of the court’s
Judgement of December 20, 1974 in the nuclear tests (New Zealand v. France), 1995 I.C.J.
288, 306, (Sept. 22, 1995) (confirming the “obligations of States to respect and protect the
natural environment”).

**! Marilyn Berlin Snell, Keep Off the Grass, SIERRA, Nov.-Dec. 2001, at 23, available at
20001 WL9826482 (noting decision by Canadian supreme court that municipalities can ban
pesticide use on public and private property).



