


RENTING THE GOOD LIFE

For many borrowers, it is not difficult to avoid high interest
rates and late charges. Timely payments will eliminate the
problem. But some borrowers procrastinate, ensuring that some
bills are paid late. As a result, significant charges can accumu-
late. It is apparently difficult for some people to overcome the
costs of inertia even when transaction costs are minuscule; I
speculate that the economic level of late fees is, in nontrivial
part, a result of procrastination.272

Procrastination's role in the rent-to-own market likely works just as
Sustein postulates. People pay late fees, reinstatement fees, and
other behavior-driven fees because they put off paying their weekly
or monthly payment. Though this is hardly a reason to ban the
transaction entirely, regulators should consider how the rent-to-
own transaction may foment this behavior. Because most contracts
require payment every single week, customers have roughly four
times the potential to incur late fees as the typical credit card user
who pays on a monthly basis. Also, the costs of procrastination are
more significant for rent-to-own users. If a credit card customer
fails to pay a credit card bill, late fees and interest are the only
repercussions, but a rent-to-own firm may repossess the goods of a
delinquent customer.

4. Self-control, Miswanting, and Cumulative Cost Neglect

I group three frailties-self-control, miswanting, and cumulative
cost neglect-because they likely relate to the same aspect of the
rent-to-own transaction. Behavioral economists posit that people
lack self-control and therefore make decisions that undermine
their long-term welfare, like spending when they should be saving
or eating Twinkies when they should be eating leafy green vegeta-
bles.273 Further, people may suffer from miswanting. They desire
goods that will not actually enhance their well-being, and they do
not desire goods that will provide a higher quality of life." 4 Finally,
consumers are prone to cumulative cost neglect in that they will

272. Sunstein, supra note 151, at 251-52.
273. Id. at 252.
274. Id. at 253.
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make many small borrowing decisions without realizing that the
aggregate amount of the borrowing is very high.2 5 Though someone
may refuse to take out a loan for $20,000 because the amount is too
high, that same person will take out numerous small loans that all
total to $20,000 because the consumer neglects the cumulative
costs.

2 7 6

In the rent-to-own market, these three behaviors most likely
cause sub-optimal decision making when consumers decide whether
to rent merchandise at all and whether to rent more than one item.
In terms of the initial decision to rent one item, some consumers
would be better off saving the weekly payments they make to their
rent-to-own store and buying the item at a much lower total cost
after saving a sufficient amount. Because of problems with self-
control, however, they rent the item immediately. Other customers
rent the wrong goods because of miswanting. They start renting a
plasma television or jewelry when really they should rent a bed or
obtain an inferior product from a second-hand store or a charity.

These two forces act in the same way when consumers decide to
rent a second item, but in addition, customers have the potential to
suffer from cumulative cost neglect. Perhaps a customer initially
deciding to rent a mattress would never think of taking on a total
cost of several thousand dollars to obtain an entire bedroom suite.
After successfully paying for a mattress for a few weeks, however,
the customer may add different pieces of the bedroom set incre-
mentally until finally being committed to a large weekly payment
and a very large total cost. Because the customer comes into a store
displaying new items and talks to salespeople to make payments
each week, the rent-to-own customer faces a particularly powerful
risk of renting more products than initially anticipated.

For some consumer advocates, deficient self-control and mis-
wanting serve as the real justifications for banning or severely
restricting rent-to-own firms. Advocates urge that "most people
simply are trying to live beyond their means 2 77 and that customers

275. Id. at 251.
276. Id.; see also TERESA A. SULLIVAN, ELIZABETH WARREN & JAY LAWRENCE WESTBROOK,

AS WE FORGIVE OUR DEBTORS: BANKRUPTCYAND CONSUMER CREDITIN AMERICA 170-79 (1989)
(referring to this phenomenon as "the seductiveness of incremental irresponsibility").

277. Rodgers, supra note 51.
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must be "protected from their own folly."27 Though they do not
articulate it, their position relies on my argument that rent-to-own
firms sell quality-of-life enhancing goods, not true essentials for life.
These consumer advocates do not want consumers making choices
to get luxury goods from rent-to-own stores when consumers can get
essential goods for much less.

This aggressive form of paternalism justifies severely limiting
rent-to-own transactions, but it looks nothing like the weak and
asymmetric paternalism advocated by behavioral economists. A
paternalism that denies customers choices-even if those customers
are informed-will not likely have much currency with policy-
makers. Moreover, it is not easy to justify other choices we allow
people to make if we will not allow them to obtain luxury goods at
a higher cost. Should poor people be banned from shopping at
Neiman Marcus? On balance, this aggressive, choice-denying
paternalism probably lacks the power to sway many regulators in
the current political environment.

Even without aggressive paternalism, however, regulators can
confront problems of self-control, miswanting, and cumulative cost
neglect. The answer, this Part has argued, is not to ban or severely
restrict the entire transaction, but to tailor regulations to address
these cognitive failures as well as the other failures identified in
this Part. Part III takes up that task.

III. INTELLIGENT REGULATING

The final Part of this Article applies the rich understanding of the
rent-to-own business constructed in Part I to the paternalistic
justifications for regulation in Part II to generate recommendations
about what regulations policymakers should impose on rent-to-own
companies.

A. Annual Percentage Rate Disclosures

One commonly suggested regulation is a requirement that rent-
to-own companies disclose the implied APR of transactions.
Vermont, Wisconsin, and Minnesota all require rent-to-own com-

278. Martin & Huckins, supra note 7, at 387.
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panies to disclose the implied APRs.179 Vermont's statute compels
the attorney general to adopt requirements for "full and conspicuous
disclosure[s] ,, 280 and the attorney general has promulgated regula-
tions requiring rent-to-own firms to disclose effective APRs on price
tags and in contracts.21

' The regulation defines "effective annual
percentage rate" as

the annual percentage rate of the merchandise subject to a rent-
to-own transaction, calculated in the same manner as an annual
percentage rate under section 107 of the federal Truth in
Lending Act, 15 U.S.C. § 1606, except that (a) in place of the
finance charge, there shall be substituted the difference between
the total of payments to acquire ownership and the cash price,
less any amounts specifically excluded from the finance charge
under the Truth in Lending Act; (b) in place of the amount
financed, there shall be substituted the cash price less any
downpayment; and (c) it shall be assumed that the consumer
will pay the total of payments to acquire ownership in the
merchandise." 2

Legal academics have overwhelmingly supported APR disclosure
283regimes. In contrast, this Article argues that APR disclosures for

the rent-to-own transaction are a strong paternalistic measure that
severely limits or eliminates consumer choice, effectively banning
the industry. The case for APR disclosures is especially weak
because for most customers, an APR that is based on the total cost
of the transaction is inaccurate or inappropriate.

Requiring disclosures, including APR disclosures, is "[t]he most
obvious example"2 of a weak paternalistic regulation because
customers, despite having the new information, still have the

279. Minnesota and Wisconsin both require APR disclosures because of judicial decisions.
See Miller v. Colortyme, Inc., 518 N.W.2d 544, 547 (Minn. 1994) (concluding that rent-to-own
transactions were credit sales under Minnesota's Consumer Credit Sales Act); Rent-A-Center,
Inc. v. Hall, 510 N.W.2d 789, 795 (Wis. Ct. App. 1993) (holding that Wisconsin's consumer
credit sale act covered rent-to-own transactions).

280. VT. STAT. ANN. tit. 9, § 41b(a) (2006).

281. Vt. Att'y Gen., Vermont Consumer Fraud Rule CF 115.04(b)(4) (requiring disclosure
on price tag); 115.05(b) (requiring disclosure in contract).

282. Vt. Att'y Gen., Vermont Consumer Fraud Rule CF 115.08(d).
283. See, e.g., Martin & Huckins, supra note 7, at 394-95; Pimentel, supra note 12, at 380-

81.
284. Sunstein, supra note 151, at 260.
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choice to enter the transaction. Additionally, disclosure regulations
are the "most ubiquitous and recognizable form" of asymmetrically
paternalistic regulation because they benefit the irrational and
uninformed customers while imposing few costs on informed
customers who may ignore them or on businesses who can easily
calculate and post the disclosures.285 In fact, in their discussion of
asymmetric paternalism, Camerer et al. specifically suggest that
requiring rent-to-own companies to disclose implied APRs would not
affect customers who knew the true costs but instead would only
help the uninformed:

The final prices that consumers pay are high [in rent-to-own
transactions]-typically two or three times normal retail price
of the good-and the implicit interest rates, if one views these
contracts as loans, are astronomical-100% per year or more. An
asymmetrically paternalistic regulation might force firms to
clearly state the true cost of purchasing an item, along with the
interest rate implied by doing so. Provision of such information
would help consumers who would otherwise enter the transac-
tion without understanding the economic ramifications, while
not affecting those who understand the true cost from the
beginning.2"

This analysis, however, does not account for the facts on the
ground. In the rent-to-own context, requiring APR disclosures is
more like a strong, symmetric paternalistic measure because it
drives most-and the biggest-rent-to-own companies from the
jurisdiction, thus limiting or eliminating consumer choice. The most
powerful evidence of this claim is Rent-A-Center's categorical re-
fusal to operate rent-to-own stores in states with APR disclosures.28 '

Rent-A-Center's complete withdrawal from the rent-to-own business
in Wisconsin in response to APR disclosure requirements demon-
strates its commitment to this policy.288 Considering the fact that
Rent-A-Center represents 44 percent of the rent-to-own market

285. Camerer et al., supra note 6, at 1232.
286. Id. at 1231-32 (internal citations omitted).
287. Korst Interview, supra note 9.
288. See supra notes 228-34 and accompanying text.
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nationally," 9 APR disclosure requirements severely limit the
competition and consumer choice in states that enact them.

The mere fact that Rent-A-Center refuses to operate in states
with APR disclosure requirements should give regulators reason to
pause because the market benefits from larger operators like Rent-
A-Center.29 ° Large firms realize economies of scale,291 so they should
be able to charge less to customers."' Also, unlike smaller firms,
which can be judgment-proof, large firms face the risk of actually
having to pay damages if customers sue them for illicit behavior.9 '
Finally, large firms are more attuned to reputational damage that
might result from malfeasance.294

Beyond Rent-A-Center, the behavior of other rent-to-own firms
also reveals the extent to which APR disclosures eliminate com-
petition. Aaron Rents describes APR disclosure requirements as
"disadvantageous or otherwise materially adverse to us."'295 In
addition, while it was in business, Rent-Way had no operations in
jurisdictions that required APR disclosures.296 Small firms also react
to APR disclosures. In Vermont, where APR disclosures are man-
dated by statute,297 only sixteen stores operate, and in Minnesota,

289. See supra notes 112-14 and accompanying text.
290. For an analysis of this same argument in the credit card and payday lending markets,

see MANN, supra note 49, at 191, and Mann & Hawkins, supra note 5, at 906-08. But see
KARGER, supra note 27, at 201-02 (arguing that large national providers are worse for
customers because, inter alia, they have more lobbying power).

291. Aaron Rents, Inc., supra note 32, at 8-9; see Rent-A-Center, Inc., supra note 32, at 2.
292. See Briley Interview, supra note 96 (indicating that he can charge less as an Aaron

Rents franchise because Aaron Rents can ship different goods to his store in one truck,
whereas he requires multiple trucks to obtain different types of merchandise as a smaller
operation ordering from multiple wholesalers).

293. For instance, as of December 2006, Rent-A-Center "had accrued $77.0 million relating
to probable losses for [its] outstanding litigation." Rent-A-Center, Inc., supra note 32, at 30;
see also Christopher L. Peterson, Preemption, Agency Cost Theory, and Predatory Lending by
Banking Agents: Are Federal Regulators Biting Off More Than They Can Chew?, 56 AM. U. L.
REV. 515, 543 (2007) ('The primary deterrent to predatory lending in the American legal
system is the risk of compensating victims for damages they have sustained. Indeed the
threat of damages is the primary tool used to enforce most law in our system. This is why the
growing trend ofjudgment proof commercial enterprises, particularly higher risk enterprises,
is such a troubling development.").

294. Mann, supra note 70, at 391 & n.79.
295. Aaron Rents, Inc., supra note 32, at 20.
296. Rent-Way, Inc., supra note 32, at 6.
297. See supra notes 279-82 and accompanying text.
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there are only eleven stores.298 It is estimated that rent-to-own
companies would open somewhere between 150299 and 300300 more
rent-to-own stores if Wisconsin changed its requirements, but there
are currently only fifty-seven rent-to-own stores operating there
today.3° ' Conversely, one industry source has contended that the
proposed New York legislation containing an APR disclosure
requirement "would eliminate the rent-to-own business in New
York." '302

We might wonder, however, if the market is not better off without
these operators who refuse to operate in jurisdictions requiring APR
disclosures. The strong aversion to disclosures is truly remarkable
-rent-to-own firms would rather have price controls-in place than
APR disclosures.0 3 This might suggest that framing plays an
acutely strong role in the market: Firms dislike APR disclosures, we
might suppose, because they want to frame the transactions in
unique terms, perhaps to shield themselves from competing with
other credit options that disclose APRs.

The better view, I think, is that there are credible reasons that a
legitimate operator would oppose APR disclosures. First, rent-to-
own operators are very suspicious that courts will flaunt legislative
enactments and treat the rent-to-own transaction as a credit sale
and not a lease, 304 and operators oppose implied APR disclosures
because they cause the transaction to look like a credit sale.30 5

Operators act carefully to avoid the impression that the transaction
is a credit sale, for instance, by not doing credit checks because they

298. APRO, State RTO Statutes, supra note 11.
299. Paul Gores, Will Legislators Buy Rent-to-Own Bill?; Industry Pushes Measure that

Would Establish New Rules, MILWAUKEE J. SENTINEL, Oct. 10, 2005, at D3.

300. Jeremy Janes, Editorial, Rent-to-Own Industry Up to Old Tricks, WIS. ST. J., Aug. 10,
2005, at A6.

301. APRO, State RTO Statutes, supra note 11.
302. Jonathan D. Epstein, Bill Would Control Rent-to-Own Industry; Consumer Advocates

Say Measure Doesn't Go Far Enough, BUFFALO NEWS, Jan. 31, 2007, at B1 (quoting
Christopher Korst, General Counsel for Rent-A-Center); see also Lewallen Interview, supra
note 50 (claiming APR disclosure requirements would destroy the rent-to-own business).

303. See infra Part III.B.
304. The industry wants federal rent-to-own legislation precisely because of the fear that

courts will categorize the transaction as a credit sale. Briley Interview, supra note 96; Winn
Interview, supra note 127.

305. See Winn Interview, supra note 127 (noting that the real problem with APR
disclosures is that they are misleading).
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are not extending credit.3"6 Closely related to this objection is the
position that customers should not compare renting-to-own to credit
sales, via implied APRs, because the product is simply different
-the customer does not take on any debt in a rent-to-own agree-
ment, so the customer assumes less risk than when signing a credit
contract." 7 Finally, operators contend that calculating implied APRs
is impossible. APRs are dependent on the base value of the goods
and services provided, which is difficult to determine for the reasons
explained in the next paragraph. Moreover, the cash price of goods
is easy to inflate if an unscrupulous operator wishes the APR to
appear lower.08

The preceding argument demonstrates that APR disclosures are
not weak or asymmetrically paternalistic because they severely
limit consumer choice by eliminating the vast majority of market
participants. In addition, they also fall outside the rubric of asym-
metric paternalism because they impose high costs on rent-to-own
firms. It is not immediately clear how a rent-to-own firm should
calculate the APR. Should it base the APR off only the sale price of
the good or should it include the value of the other services that
rent-to-own companies provide but other creditors do not? Rent-to-
own firms do not charge the customer for the costs of delivery,
maintenance, or replacement, and there is potential for reinstate-
ment if the agreement is terminated.0 9 Dealers who include too few
or too many of these other fees in the APR calculation risk liability
under state deceptive trade practices laws,310 so these requirements
impose real costs on dealers.

This strong, symmetric paternalistic measure could still be
justified if the benefits to consumers were compelling. The evidence,
however, that APR disclosures benefit uninformed or irrational
customers is weak. Consumer advocates and academics posit that
APR disclosures permit customers to compare acquiring goods

306. Korst Interview, supra note 9.
307. Lewallen Interview, supra note 50; Vail Interview, supra note 50. For this reason,

Rent-A-Center will not give its business, so to speak, to states that make the public policy
choice to treat rent-to-own transactions like credit sales. Korst Interview, supra note 9.

308. Carrico Interview, supra note 45.
309. Hearing on Regulatory Relief Proposals Before the S. Banking Comm., 109th Cong.

(2005) (statement of Christopher A. Korst, General Counsel for Rent-A-Center), available at
http:/Ibanking.senate.gov/public/_files/korst.pdf.

310. See Janes, supra note 300.
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through renting-to-own to other credit products like small loans or
credit cards.31' This argument certainly has force, as 44 percent of
rent-to-own customers have credit cards.312 But, it is not clear that
customers understand or use APRs because people measure costs in
real dollar amounts" 3 and lack the financial literacy to realize
APR's importance.1 4

Furthermore, for many rent-to-own customers, the APR is not a
relevant figure. At least 30 percent of customers do not purchase the
goods, so APR is not an appropriate disclosure. 315 More to the point,
one industry source believes only 2 percent of customers acquire
ownership by paying the weekly fees through the life of the
agreement.1 6 Most who acquire ownership do so by paying some-
thing less than the "total cost" under the contract by purchasing
part way through the agreement. For everyone except the 2 percent
that pay the total cost, the APR is inaccurate. 31 '7 By forcing rent-to-
own firms to disclose this largely irrelevant figure, regulators are
likely diluting the importance of other disclosures because custom-
ers get more information than they can process.

Based on the justifications for regulating rent-to-own transac-
tions, the case for requiring APR disclosures is suspect. Not only

311. See, e.g., Hill et al., supra note 27, at 8; Janes, supra note 300.
312. See Lacko et al., supra note 19, at 130.
313. See Hellwig, supra note 267, at 1593.
314. See id. at 1591-92; see also Hastak, supra note 28, at 92.
315. Hastak, supra note 28, at 92. Even Martin and Huckins, who suggest that "[a]ny [rent-

to-own] disclosure law that intends to provide useful information to consumers should include
an APR equivalency rate," admit this problem: APRs are relevant for customers who purchase
the goods but not the most meaningful measure of cost for customers who terminate the
agreement before ownership. Martin & Huckins, supra note 7, at 394-95; see also Winn
Interview, supra note 127 (claiming that APR disclosure regimes require the pretense that
all customers will rent long enough to own the merchandise).

316. Korst Interview, supra note 9.
317. See Anderson & Jackson, Rent-to-Own Agreements, supra note 20, at 18.
318. Credit Card Practices: Current Consumer and Regulatory Issues: Hearing Before the

Subcomm. on Financial Institutions and Consumer Credit of the H. Financial Services Comm.,
110th Cong. (2007) (testimony of Todd J. Zywicki, Professor, George Mason Univ. Sch. of
Law), available at http://www.house.gov/appsllist/hearing/financialsvcs-demlhtzywicki
042607.pdf (arguing that "mandating some disclosures necessarily makes it more difficult to
disclose fully other card terms that some consumers may care more about or may make it
more difficult for consumers to find the information that they care about"); Camerer et al.,
supra note 6, at 1235 ("One important cost is the negative effect of new information on the
likelihood of consumers paying attention to existing information as consumers begin to suffer
from 'information overload."').
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would this requirement likely eliminate the benefits these operators
provide, but it also is strongly paternalistic without clear benefits
to customers.

B. Price Controls

Nine states statutorily impose limits on the total costs that
rent-to-own firms may charge customers: Connecticut, Hawaii,
Iowa, Maine, Michigan, New York, Ohio, Pennsylvania, and West
Virginia.319 New Jersey's Supreme Court also recently imposed this
requirement by holding that rent-to-own agreements were subject
to the retail sales statute. ° Connecticut's statute, as an example,
states that "[n]o lessor shall offer a rent-to-own agreement in which
the total of rental payments necessary to acquire ownership exceeds
twice the cash price of the rented property." '' "Cash price" is
defined in the statute to mean "the price at which a lessor in the
ordinary course of business would in good faith offer the property
that is the subject of a rent-to-own agreement to the lessee for cash
on the date of the rent-to-own agreement. 322

Usury limits in other credit markets have often resulted in
effectively banning credit products.3 23 So far, however, the current
price controls have not had this effect in the rent-to-own industry
because they are high enough to allow operators to function. The
current caps all require the total cost of the rental agreement to be
less than 2 or 2.4 times the purchase price of the goods,324 and rent-

319. Ed Winn III, APRO's Legal Counsel, Rent-to-Own State Rules and Regulations 4,
http://www.rtohq.org/rent-to-own/wp-content/uploads/LegUpdate-2006.pdf (last visited Apr.
7, 2008).

320. See Perez v. Rent-A-Center, Inc., 892 A.2d 1255 (N.J. 2006).
321. CONN. GEN. STAT. ANN. § 42-248(a) (West 2007). Another common formulation of a

price control is found in Ohio's law:
No lessor shall offer a lease-purchase agreement in which fifty per cent of all
lease payments necessary to acquire ownership of the leased property exceed the
cash price of the leased property. When fifty per cent of all lease payments made
by a lessee equals the cash price of the property disclosed to the lessee ..., the
lessee shall acquire ownership of the leased property and the lease-purchase
agreement shall terminate.

OHIO REV. CODE ANN. § 1351.06(A) (West 2004).

322. CONN. GEN. STAT. ANN. § 42-240(2) (West 2007).
323. See e.g., Littwin, supra note 5, at 454 n.7 (citing empirical studies that have

established that usury limits are associated with restricted access to credit cards).
324. See Winn, supra note 319.
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to-own firms indicate that the total cost of ownership for most of
their merchandise is around double the cash price.32 Rent-to-own
firms continue to operate in these states, as demonstrated by the
high number of stores in states with caps, such as 405 stores in
Ohio, 267 in New York, and 236 in Pennsylvania. 326 Rent-A-Center's
decision to continue operating in New Jersey after the supreme
court in Perez applied price controls to renting-to-own also illus-
trates the fact that price controls do not eliminate consumer choice
in the same way as APR disclosures.327

Price controls partially address the concerns raised by deficient
self-control and miswanting by limiting how much money customers
can "waste" on products that are not in their best interest. By
capping the total cost consumers pay at two times the purchase
price, policymakers prevent uncontrolled, miswanting consumers
who would pay three or four times the purchase price from doing so.
As long as the price controls are not set too low that they drive a
significant number of participants out of the market, policymakers
who want to limit the effects of these weaknesses can do so without
completely eliminating the option for customers to rent-to-own.

C. Lifetime Reinstatement Rights

Most states currently require rent-to-own firms to reinstate
terminated agreements if the customer (1) returns the property to
the company and (2) makes a new payment within a limited number
of days, ranging from 21 days to 180 days. 28 Ohio's provision, for
example, states that a customer "who fails to make timely lease
payments has the right to reinstate the original lease-purchase
agreement without losing any rights or options previously acquired
under the lease-purchase agreement within three lease terms after
the expiration of the last lease term, 329 if the customer "surrenders
the leased property to the lessor" when asked to do So 33

0 and if the
customer pays "any unpaid lease payments, delinquency charges, a

325. Korst Interview, supra note 9.
326. See APRO, State RTO Statutes, supra note 11.
327. Korst Interview, supra note 9.
328. See Winn, supra note 319, at 2.
329. OHIO REV. CODE ANN. § 1351.05(A) (West 2004).

330. Id.
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reasonable reinstatement fee of not more than five dollars, and a
delivery charge" if these charges are required by the rent-to-own
store.33' Connecticut's statute treats customers differently based on
what percentage of the total cost they have paid, mandating that
customers who have paid more than two-thirds of the total cost have
180 days to reinstate, whereas customers who have paid less than
a third only have thirty days.332

Although states may allow customers more or less time to seek
reinstatement, no state requires firms to reinstate any agreement
regardless of how much time has passed since the agreement was
terminated, and Massachusetts has no reinstatement require-
ment. 33 This section argues that there is a strong case for a pater-
nalistic regulation requiring rent-to-own firms to offer lifetime
reinstatement rights, despite my earlier argument that lost equity
does not justify prohibiting rent-to-own transactions.3 4 Even if a
customer lets the agreement lapse for several months, the rent-to-
own company would be obligated to let the customer pick up at the
same point in the payment schedule if the customer paid off the fees
and rental payment due. The company would give the customer the
same goods, if it still had them, or suitable replacement goods, and
would allow the customer to continue the progression towards
ownership.

Behavioral law and economics predicts that boundedly rational
customers would need lifetime reinstatement rights. People are
prone to procrastinate making their rental payments, and if they
make them after the due date, they risk terminating their agree-
ments. Empirical evidence confirms that many customers rely on
reinstatement to keep the goods they are renting and to acquire
ownership of the goods. Analysis of the FTC Survey revealed that
"customers in states with reinstatement laws [are] more likely to
ultimately purchase the merchandise than are customers in other

331. Id. § 1351.05(B).
332. CONN. GEN. STAT. ANN. § 42-246(a)(1)-(3) (West 2007).
333. See Winn, supra note 319, at 2.
334. In Part II.A.3, I concluded that the loss of equity was not a reason for regulators to

ban rent-to-own transactions because customers do not lose equity and firms can offer lifetime
reinstatement. That section concluded that customers do not lose equity; though related, this
section makes the distinct point that customers without lifetime reinstatement rights do face
high costs in acquiring new goods because they have to start their rental agreements over
again.
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states.""33 Earlier surveys made even more striking findings: 60
percent of Rent-A-Center's "customers make late payments at any
given time, and more than 60% of these persons pay the reinstate-
ment fee to avoid terminability. 336

Without lifetime reinstatement rights, customers feel the full
effect of the industry's high switching costs-they are forced to
switch to a new store or product when their contract terminates, so
they have to pay the total cost of ownership all over again.3 7 Rent-
A-Center, Aaron Rents, and Show-Me Rent-to-Own's business
decisions to offer lifetime reinstatement demonstrate that firms can
successfully operate while offering lifetime reinstatement, so this
regulation would not severely restrict the industry.338 States are
justified in imposing lifetime reinstatement requirements.

D. Behavior-driven Fees and Bundling

If a customer pays late, reinstates a lapsed rental contract,
requires a store to pick up an item after the contract lapses, or
requires the company to redeliver an item after a contract is
reinstated, the rent-to-own company charges a fee that is above the
actual cost to the company caused by the customer's behavior.
Currently, every jurisdiction permits firms to charge late fees,
though some states put limits on the amount of these fees, some-
where between three and fifteen dollars.339 Some states permit a
reinstatement fee, a collection fee, and a redelivery fee. 4° Ohio's
statute again provides a useful example because, although it limits
the reinstatement fee a lessor may charge to five dollars, it places
no restrictions on other fees that the statute explicitly permits,
including "delinquency charges" and "a delivery charge., 341 Further-

335. McKernan et al., supra note 43, at 51.
336. Hill et al., supra note 27, at 4.
337. A customer's switching costs could be mitigated if the customer rents a used item that

is roughly as old as the forfeited item. But, some stores focus almost entirely on new goods,
so customers might not have this option. More importantly, rent-to-own firms would likely
charge more for used goods of roughly the same age because the firm undertakes the costs
associated with detailing and marketing the used goods.

338. See supra notes 202-05 and accompanying text.
339. See Winn, supra note 319, at 4.
340. See id.
341. OHIO REV. CODE ANN. § 1351.05(B) (West 2004).
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more, Montana's statute places no limits whatsoever on the fees
dealers can charge.142

These fees are troubling because they exploit customers' inclina-
tions to procrastinate.14

1 Also, firms do not compete for customers
based on the amount of their behavior-driven fees. These fees are
not disclosed at the start of the transaction; consumers' expectations
are anchored to the weekly payment amount;3 44 the fees' cumulative
effects are difficult even for the astute customer to calculate;3 45 and
customers discount the importance of late fees since they are overly
optimistic about the likelihood that they will have to pay any.3 46

These fees increase the effective total cost of the rent-to-own trans-
action, but the disclosures of total cost do not reflect the increase.347

A rent-to-own consumer faces a greater risk of paying behavior-
driven fees than a credit card holder or someone using a payday
loan because most rental contracts require weekly payments-every
week a customer must overcome problems with procrastination, or
the customer will have to pay a late fee and a reinstatement fee.348

In the same way, rent-to-own firms do not likely compete on the
basis of bundled products such as insurance and preferred customer
programs. Some states prohibit dealers from offering optional
damage waivers and property insurance.349 California allows a
consumer to void any contract containing "any provision by which
... [t]he consumer agrees to purchase from the lessor insurance or a
liability waiver against loss or damage to the rental property. 35 °

Other states limit the fees dealers can charge, but many states

342. MONT. CODE ANN. §§ 30-19-101 to -116 (2007).
343. See Sunstein, supra note 151, at 269.
344. See supra Part II.B.2.
345. Nehf, supra note 12, at 824.
346. Sunstein, supra note 151, at 269.
347. See U.K. DEP'T OFTRADE & INDUS., supra note 99, 3.2.1(iii) fig. 14 ("Unless borrowers

maintain a perfect payment record, the cost of credit to the consumer will be significantly
higher than the APR would suggest."); see also Martin & Huckins, supra note 7, at 402
(recounting consumer advocates' complaints that customers cannot know the true cost of the
transaction because of additional fees).

348. See supra note 51 and accompanying text. But see Johnston, supra note 6, at 873
(noting that customers were satisfied with how rent-to-own stores treated them in dealing
with their late payments and that a common practice is giving managers discretion to forgive
late fees).

349. See Winn, supra note 319, at 4.
350. CAL. CIV. CODE § 1812.624(a)(3) (West 1998).
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permit rent-to-own firms to sell bundled products without any limit
on the fees charged.35'

Policymakers should be concerned about bundling products
because in addition to exploiting the anchoring effect, bundling
products also permits rent-to-own firms to exploit consumers'
propensities toward cumulative cost neglect. If the cost of insurance
was presented at the start of the transaction as part of the total cost
or weekly payment amount, customers might decide not to rent
because of the high cost, but they are less likely, after having
already decided to rent, to turn down the additional cost when they
are signing the contract at the end of the transaction. Furthermore,
unsophisticated customers will likely have problems estimating the
likelihood they will need insurance or understanding the benefits of
a preferred program. These calculations involve weighing the future
and present value of the money spent on the bundled product versus
unknown future costs.

In light of these concerns, regulators should consider whether
behavior-driven fees and bundled products should be sources of
profit for rent-to-own companies. In the United Kingdom, regulators
have proposed a fixed cap on late fees equal to the amount of
the administrative costs to the company.352 California has a similar
cap in place already. The statute forbids contracts requiring the
customer "to pay any fee permitted by the rental-purchase agree-
ment and this title that is not reasonable and actually incurred by
the lessor. The lessor has the burden of proof to establish that a fee
was reasonable and was an actual cost incurred by the lessor."''

Given the structure of the rent-to-own transaction and the cognitive
defects these characteristics exploit, regulators are justified in
placing restrictions on these aspects of the transaction.

351. See Winn, supra note 319, at 4. Montana, again, is an example of a state with no limits
on bundled products. See MONT. CODE ANN. §§ 30-19-101 to -116 (2007).

352. MANN, supra note 49, at 152.
353. CAL. CIV. CODE § 1812.624(a)(7) (West 1998). One problem with imposing caps based

on the cost to the rent-to-own firm is that rent-to-own firms are left in the unenviable position
of determining and announcing the "actual" or "reasonable" cost of behavior-driven fees and
bundled products. Determining the cost is difficult for firms, and an erroneous or even
questionable determination subjects a firm to litigation costs. The risk of litigation and the
expenses associated with determining the costs of behavior-driven fees and bundled products
may drive up the price of renting-to-own for consumers. Thus, regulators must weigh these
costs against the benefits of caps on behavior-driven fees and bundled products.
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E. Cooling-off Periods and Monthly Contract Defaults

The practice of having weekly payments that are made in person
at a store poses a risk that rent-to-own companies will exploit their
personal relationships with customers and put customers in more
rental products than the customers really want or need. Rent-to-
own companies are upfront about both the importance of repeat
business 54 and the conscious effort to develop personal relation-
ships with customers to obtain a competitive advantage. 355 This use
of personal power to obtain a business advantage, however, is
troubling. John Commons, for instance, believed that courts use the
unconscionability doctrine to prevent parties from using personal
power to abuse personal trust in order to extract excessive profits:
"'[I]t is perfectly lawful ... to exercise superior economic power or
superior mental and managerial faculties, over others, provided
advantage is not taken of recognized special relations of confidence,
trust, dependence, or the like.' 356 Furthermore, customers suffering
from cumulative cost neglect will be likely to rent more items than
they intended in their initial visit if these items are rented during
a series of visits to a store over time.

Because of this risk of exploitation, regulations could impose
cooling-off periods, though no state has chosen this path yet in the
rent-to-own industry. But, in other contexts, individuals prone to
cognitive failures have a right to cancel an agreement within a
short time period. Texas's Structured Settlement Protection Act, for
instance, protects litigants from their own decisions by mandating
that firms entering into structured settlement contracts with
individuals include a bold "statement that the payee has the right
to cancel the transfer agreement, without penalty or further
obligation, not later than the third business day after the date the
agreement is signed by the payee." '57

If customers are given a chance to return rented goods with no
fees, then rent-to-own firms will be motivated to make sure a

354. See Aaron Rents, Inc., supra note 32, at 13; Rent-A-Center, Inc., supra note 32, at 1.
355. See Aaron Rents, Inc., supra note 32, at 7.
356. Daniel T. Ostas, Economics and the Law of Unconscionability, 27 J. ECON. ISSUES 647,

652 (1993) (quoting JOHN R. COMMONS, LEGAL FOUNDATIONS OF CAPITALISM 58-59 (1924) and
explicating Commons's view).

357. TEX. Civ. PRAC. & REM. CODE ANN. § 141.003(8) (Vernon 2005).
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customer really wants and can afford new merchandise before
attempting to rent new merchandise to a current customer.358 The
cost of delivering and picking up the goods would be very high, so
firms would take great effort to help consumers make good choices.

Another less invasive regulatory response, also absent in the
current regulations, is setting a monthly term as the default term
in rent-to-own contracts. Aaron Rents has prospered offering pri-
marily monthly lease terms, demonstrating that this sort of
regulation will not eliminate the profitability of rent-to-own
stores.359 If regulations required firms to advertise monthly prices
instead of weekly prices and to write rental agreements with
monthly terms as the default, customers would be more likely to
choose a monthly term,36° and firms would have less opportunity to
sell their existing consumers multiple products. This sort of default
is asymmetrically paternalistic because fully rational consumers
could opt out of the monthly default and choose a weekly contract
term.361

F. Disclosures

Disclosures are "the least controversial mode of legal interven-
tion," '362 so the task of justifying disclosure regulations is less
onerous than justifying other intrusive statutes. This is especially
true for rent-to-own because market participants themselves
actively promote disclosure regulations. The proposed federal rent-
to-own bill backed heavily by the industry requires that, at a
minimum, price tags disclose the total weeks required to acquire the
item and the total cost. 63 In some jurisdictions, the rent-to-own

358. See Camerer et al., supra note 6, at 1240 (explaining how cooling-off periods motivate
salespeople to ensure the customer "has deliberated about the costs and benefits of the
purchase").

359. See Aaron Rents, Inc., supra note 32, at 9 ("Approximately 78% of our sales and lease
ownership agreements are monthly and approximately 22% are semi-monthly as compared
to the industry standard of weekly agreements.").

360. See Camerer et al., supra note 6, at 1225 ("[Flor boundedly rational people who have
a status quo bias, the choice of defaults is important.").

361. Id. ("As long as actively making a choice requires very little effort, the choice of
defaults has essentially no effect on fully rational consumers.").

362. Bar-Gill, supra note 150, at 1378.
363. The proposed House bill, H.R. 1767, sets out the following price tag disclosure

requirements:
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industry has already successfully urged legislatures to adopt the
same strict disclosure requirements that prominent academics ask
legislatures to enact.364

Legislation that requires rent-to-own firms to use price tags to
disclose the total costs of ownership and the time required to obtain
ownership makes perfect sense. Without such disclosures, some
people probably start rent-to-own agreements not knowing how
much it will end up costing them, so they may make irrational
rental decisions.3 65 Forcing firms to calculate and post total cost and
total time information costs almost nothing to the firm, which can
easily use a calculator to accomplish the task. Moreover, it is more
efficient for the firm to calculate the total cost once than for
hundreds of shoppers to do the calculations independently.366 No one
rationally using the service is prevented from doing so by the
disclosure, so the disadvantages of such disclosures are low. Most
important of all, requiring these disclosures on the price tag and not
just the rental contract ensures that customers can evaluate their
options with minimal transaction costs and that customers get the
information in a timely manner-before critical information is lost
in a sea of contract terms and before customers have already
committed to the purchase in their own minds.3 67 Though much ink

SEC. 1010. POINT-OF-RENTAL DISCLOSURES.
(a) In General- For any item of property or set of items displayed or offered for rental-
purchase, the merchant shall display on or next to the item or set of items a card, tag,
or label that clearly and conspicuously discloses the following:

(1) A brief description of the property.
(2) Whether the property is new or used.
(3) The cash price of the property.
(4) The amount of each rental payment.
(5) The total number of rental payments necessary to acquire ownership of the property.
(6) The rental-purchase cost.

Consumer Rental Purchase Agreement Act, H.R. 1767, 110th Cong. § 1010(a) (2007), available
at http://thomas.loc.gov/cgi-bin/query/z?cllO:H.R. 1767:.

364. Carrico Interview, supra note 45 (explaining his role in getting legislation passed in
Illinois that required disclosures on price tags of weekly payment amount, number of weeks
required for ownership, total payment amount, and new or used status). This exact legislation
has been suggested by economists Lacko and Hastak. See Hastak, supra note 28, at 92; Lacko
et al., supra note 19, at 135.

365. See Sunstein, supra note 151, at 251 (noting that the most obvious reason people
borrow excessively is inadequate information).

366. Lacko et al., supra note 19, at 135.
367. Hastak, supra note 28, at 92 (explaining, based on research about the confirmation

bias, that "[d]isclosure of total cost on only the rental agreement is unlikely to be useful to
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has been spilled over whether disclosures alone are effective to
protect consumers, the case for requiring disclosures of total cost in
the rent-to-own industry is strong.

CONCLUSION

Proceeding on the premise that the best regulations are those
that solve real problems, this Article has addressed a fundamental
question: Which regulations are policymakers justified in imposing
on the rent-to-own industry to protect consumers? I generated novel
insights into the rent-to-own business by combining interviews with
industry participants with the best empirical data available. With
the backdrop of this rich understanding, this Article has argued that
the case for a ban or severe regulations is difficult to make out.
Though the cost of using rent-to-own is high, no causative link
exists between renting-to-own and financial distress, customers do
not appear to lose significant equity through the transaction, and
cognitive failures are not so pronounced in this market that they
warrant intervention on a large scale. Instead, regulators should
pursue narrow, specifically tailored regulations that address the
cognitive weakness rent-to-own customers are most likely to exhibit.
Overregulating this industry is not consumer protection. Instead,
excessive regulation denies customers the opportunity to engage in
beneficial transactions and robs them of the right to make choices
about their own futures.

consumers, because they have already decided to enter into the rental transaction"). These
arguments all assume that both parties speak the language of the disclosure, which of course
is not always the case. See Siegesmund & Weaver, supra note 248, at 228.
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