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flawed because of its unawareness of recent social science theories
and findings.

In sum, this Article suggests that based on behavioral and
happiness findings, courts should do the following: (1) reform
employment damages rules to provide greater damages for termi-
nated long-term employees, which judges could do under the
existing statutory scheme and case law; (2) cast a more critical eye
upon employer antidiscrimination programs that foster not positive
but negative emotions; and (3) cast a more understanding eye upon
whether employees complain internally about harassment, given
their understandable but underappreciated reluctance to risk
retaliation. This Article then discusses what those specific analyses
of employment law say about three broader, more theoretical
questions about what behavioral and happiness research have done,
for good or for ill, to the project of economic analysis of law.

First, have behavioral and happiness modifications to the old
“rational actor” model rendered economics too indeterminate to be
useful? This Article’s employment law diagnoses are examples of
how economics still can provide useful analyses and prescriptions.
But they also are examples of how conclusions reachable with
behavioral- and happiness-infused economics are likely narrower
—for example, improving individual, “micro-level” determinations
like damages and reasonableness of party behavior—than many
past economic analyses on “macro” questions, like whether the
whole of Title VII is “efficient.”**

Second, with social science-based economic analysis more often
prescribing regulation of free markets (such as employment laws
modifying employment at will), when do paternalistic regulations
help enough to be worth the transaction costs and incentive
distortions? Admittedly, this Article’s proposals yield more complex,
transaction-costly rules, but regulation is more worth the cost in
higher-stakes, less-repeated transactions like employment (or
housing, mortgages, and so on) than in lower-stakes, often-repeated
transactions like consumer purchases. This Article thus differs from
legal scholarship that sees behavioral economics as justifying
regulating transactions both minor and major.?

24. Seeinfra Part IIL.A.
25. See infra Part IIL.B.
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Third, with behavioral and happiness research undercutting prior
economic models, should courts rely on this newer social science, or
instead decline to rely on social science at all, because each research
finding displaces prior ones? This Article’s replacement of the old
with the new is a cautionary tale about relying upon social science,
especially current findings that have not stood the test of time. Yet
courts have no choice but to decide what damages make an em-
ployee whole, and what employee behavior is “reasonable,” so they
cannot avoid using some conception of employee well-being and
cognition. Even imperfect new social science beats relying on
disproven, too-narrow “rationality” assumptions.?

This Article thus offers a half-full/half-empty assessment of the
usefulness of behavioral and happiness research. It sounds a cau-
tionary note that social science cannot often assess broad policies,
but that it can improve decision making by judges, administrative
bodies, firms, and individuals. A premise of this Article—that
employment law ignores important research findings—is that social
science insights have been too slow to penetrate into noneconomic
scholarship and courts’ decision making. The lag between academic
insight and real-world implementation can be long, at least for
applying deep theury to practical matters like damages and
litigation defenses. Pessimists may despair that academic knowl-
edge fails to improve the real world, but eventually critiques get
loud enough to force courts and policymakers to listen.

1. “MAKE-WHOLE” RELIEF; COMPENSATING NOT JUST MONETARY LOSS,
BUT ENDOWMENT L0OSS AND HAPPINESS LOSS

A. How Relief Is Limited Primarily to Economic Loss in
Employment Discrimination Cases

In employment lawsuits alleging unlawful loss of a job, courts aim
to award relief that “make[s] persons whole for injuries suffered””’
—a concept that, to courts, primarily means awarding plaintiffs
economic damages in the amount of the pay they lost® plus their

26. See infra Part I11.C.

27. Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975).

28. Id. (holding that awarding lost pay is presumptively appropriate because “the purpose
of Title VII [is] to make persons whole for injuries ... [from] discrimination”); Geller v.
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attorney’s fees.” Under Title VII as originally written, this “make-
whole” relief was limited to compensating “injuries of an economic
character,” not emotional or physical injury.* Since 1991, plaintiffs
in most discrimination cases (race, sex, religion, and national origin
discrimination under Title VII, as well as disability discrimination
under the Americans with Disabilities Act) also can recover com-
pensatory damages for “emotional pain, suffering, inconvenience,
mental anguish, loss of enjoyment of life and other nonpecuniary
losses™ and punitive damages for violations committed “with
malice or with reckless indifference to [plaintiff's] federally pro-
tected rights.”*

Even under employment statutes allowing noneconomic damages,
economic damages remain the main form of relief because emo-
tional distress and punitive damages are limited. In Title VII and
Americans with Disabilities Act claims, the total of compensatory
(emotional distress) and punitive damages faces a statutory cap of
$50,000-$300,000 (based on employer size).?® For other claims,
punitive and emotional distress damages are entirely unavailable,
including claims brought under the Age Discrimination in Employ-

Markham, 635 F.2d 1027, 1036 (2d Cir. 1980) (holding similarly in age discrimination case
that, because courts should award “make-whole” relief to wronged plaintiffs, “the district
court ... [should] award pension rights to plaintiff” in addition to back pay).

29. 42 U.S.C. § 1988(b) (2006).

30. Albemarle Paper Co., 422 U.S. at 418 (“Title VII deals with legal injuries of an
economic character occasioned by racial or other antiminority discrimination.”).

31. 42 U.S.C. § 1981A(b)(3) (2006).

32. Id. § 1981A(b)(1).

33. Id. § 1981A(b)(3). Some plaintiffs can sue under statutes without a damages cap, such
as 42 U.S.C. § 1981 for race discrimination claims, which allows uncapped emotional distress
and punitive damages. Pavon v. Swift Transp. Co., 192 F.3d 902, 910 (9th Cir. 1999). Some
state and local laws also allow uncapped emotional distress and/or punitive damages. See, e.g.,
Thoreson v. Penthouse Int’l, Ltd., 606 N.E.2d 1369 (N.Y. 1992), aff’g 563 N.Y.S.2d 968 (N.Y.
Sup. Ct. 1990) (allowing uncapped emotional distress damages, but no punitive damages,
under New York law); N.Y.C. Admin. Code § 8-502(a) (2008) (providing uncapped emotional
distress and punitive damages under New York City law). However, the federal damages cap
remains for most cases: Section 1981 covers only race claims, and state laws vary in
effectiveness, yielding a “potluck’ characteristic of state statutory schemes.” Joseph d.
Shelton, In the Wake of Garrett: State Law Alternatives to the Americans with Disabilities Act,
52 CATH. U. L. REv. 837, 851 (2003); see Brent W. Landau, Note, State Employees and
Sovereign Immunity: Alternatives and Strategies for Enforcing Federal Employment Laws, 39
HARvV. J. ONLEGIS. 169, 189-194 (2002) (deeming various state employment laws “insufficient”
because some disallow jury trials, allow lesser relief, or cover fewer groups or disabilities).
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ment Act,® the National Labor Relations Act (as to antiunion
practices),”® and many state whistleblower laws.%

1. The Limited Prospect of Punitive Damages

Punitive damages are limited in two ways. First, by statute,
punitive damages are available for employment discrimination
only when the employer acted “with malice or with reckless indiffer-
ence” to employees’ antidiscrimination rights.?” This means, under
Kolstad v. American Dental Ass’n,® that punitive damages are
unavailable if the employer proves that the discriminatory act of its
manager or agent was contrary to the employer’s good faith antidis-
crimination efforts.*® Employers thereby can avoid punitive damages
for proven discrimination as long as they show the basic range of
garden-variety antidiscrimination policies that any reputable
company’s human resources would administer—mainly a policy
against discrimination, an internal complaint procedure, and
diversity/discrimination training.*

34. 29 U.S.C. § 626(b) (2006) (listing forms of relief under ADEA); see Comm’r v. Schleier,
615 U.S. 323, 325-26 (1995) (noting that ADEA allows no emotional distress or punitive
damages, only liquidated damages that can double the economic Guinages).

35. 29 U.S.C. § 160(c) (2006); see Albemarle Paper Co., 422 U.S. at 419-20 (“The [Title VII]
backpay provision was expressly modeled on the backpay provision of the National Labor
Relations Act. Under that Act, ‘(m)aking the workers whole for losses suffered on account of
an unfair labor practice is part of the vindication of the public policy’ .... [T1he [National Labor
Relations] Board, since its inception, has awarded backpay as a matter of course ... and not
merely where employer violations are peculiarly deliberate, egregious, or inexcusable.”
(citations omitted)).

36. Such state laws provide widely varied relief. See, e.g., MICH. COMP. LAWS ANN. §
15.363(1), (3) (West 2009) (providing emotional distress damages, but not punitive damages,
under Michigan Whistleblowers’ Protection Act); N.J. STAT. ANN. § 34:19-5 (West 2009)
(providing emotional distress and punitive damages under New Jersey Conscientious
Employee Protection Act); N.Y. LAB. LAw § 740(5) (McKinney 2008) (providing only back pay,
not emotional distress or punitive damages, under New York Whistleblower Law).

37. 42 U.S.C. § 1981A(b)(1) (2006).

38. 527 U.S. 526 (1999).

39. Id. at 544.

40. See, e.g., Bryant v. Aiken Reg’l Med. Ctr., 333 F.3d 536, 548-49 (4th Cir. 2003) (holding
Kolstad defense satisfied by employer’s “organization-wide Equal Employment Opportunity
Policy,” which barred discrimination and instituted (1) a grievance policy encouraging
employees to report discrimination or harassment, (2) a diversity program of classes and
group exercises, and (3) a tracking of employee demographics by department); Cooke v.
Stefani Mgmt. Servs., 250 F.3d 564, 568-69 (7th Cir. 2001) (holding Kolstad defense satisfied
by employer program of promulgating a harassment policy, holding a seminar on harassment
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Second, in any case allowing punitive damages (that is, not just
employment cases), the Due Process Clause imposes constitutional
limits on the size of the awards. Punitive damages cannot be too
many times greater than a plaintiffs actual damages,” and in
employment cases in particular, absent exceptional circumstances,
the limit may be four or five times actual damages.*

In sum, punitive damages awards, especially large ones, are
rare.”® They are unavailable entirely for many claim types (by

for managers, and mounting an antiharassment poster, and rejecting employee’s counter
argument that the internal complaint policy lacked a “bypass” provision, only allowing for
reporting to an employee’s managers). But see Swinton v. Potomac Corp., 270 F.3d 794, 810-11
(9th Cir. 2001) (collecting cases explaining circumstances when employer cannot establish
Kolstad defense: “the inaction of ... supervisors may be imputed to the employer if the
supervisors are made responsible, pursuant to company policy, for receiving and acting on
complaints of harassment.... [I]t is insufficient for an employer simply to have in place
antiharassment policies; it must also implement them.”).

41. See BMW of N. Am., Inc. v. Gore, 517 U.S. 559 (1996) (establishing that Due Process
Clause limits punitive damages awards); State Farm Mut. Auto. Ins. v. Campbell, 538 U.S.
408, 418 (2003) (limiting punitive damages based on “three guideposts: (1) the degree of
reprehensibility ... (2) the disparity between the actual or potential harm suffered by the
plaintiff and the punitive damages award; and (3) the difference between the punitive
damages ... and the civil penalties authorized or imposed in comparable cases”). The most
specific guidance comes from State Farm:

[Flew awards exceeding a single-digit ratio between punitive and compensatory
damages ... will satisfy due process .... [R]atios greater ... may comport with due
process where a particularly egregious act has resulted in only a small amount
of economic damages.... [A] higher ratio might be necessary where the injury is
hard to detect or the monetary value of noneconomic harm ... [is] difficult to
determine .... [Hlowever]{,] [wlhen compensatory damages are substantial, then
a lesser ratio, perhaps only equal to compensatory damages, can reach the
outermost limit of the due process guarantee.
Id. at 425.

42. “Decisions involving discrimination claims ... have generally approved ratios of less
than 5:1” between punitive and actual damages. Chopra v. Gen. Elec. Co., 527 F. Supp. 2d
230, 246 (D. Conn. 2007) (reducing punitive award from 10 to 4.3 times actual damages); see,
e.g., Parrish v. Sollecito, 280 F. Supp. 2d 145, 162-64 (S.D.N.Y. 2003) (reducing punitive award
from $500,000 to $50,000 where actual damages were $15,000. “[A] punitive award
significantly above the $50,000 ... would reach broadly across the divide between an
appropriate award and an unconstitutional penalty .... [A]n award of more than four times the
amount of compensatory damages might be close to the line.”) (quoting State Farm, 538 U.S.
at 425) (emphasis added). Parrish featured “reprehensible” harassment exploiting the
plaintiff's “vulnerable economic position,” but several factors limited award size—factors
applicable to most employment cases, “There was no violence or threat.... The actual harm ...
was economic, not physical .... [T]he record does not demonstrate that Parrish was financially
vulnerable to the point of being deprived of food, shelter or basic necessities.” Id. at 163.

43. Theodore Eisenberg et al., The Predictability of Punitive Damages, 26 J. LEGAL STUD.
623, 635 (1997) (noting that punitive damages are awarded in less than 10 percent of jury
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statute or common law); even when allowed, they cannot be
awarded except upon certain showings (under Kolstad); even when
awarded, they are limited in size (under Due Process). Punitive
damages thus are not a significant factor in employment claims.*

2. The Limited Prospect of Emotional Distress Damages

Emotional distress damages likewise are limited by the case law.
Without a professional diagnosis that the illegal behavior caused
the plaintiff a specific psychiatric impairment, courts typically limit
emotional distress damages to four figures or low five figures.*” A
plaintiff can win more upon showing either a professional diagnosis
or personal evidence, typically corroborated by others, of impaired
psychological or physical well-being that had a significant quality-
of-life impact.” Yet most higher awards are based upon actual

trials).

44. See Richard W. Murphy, Superbifurcation: Making Room for State Prosecution in the
Punitive Damages Process, 76 N.C. L. REV. 463, 514 (1998) (“Any reform that reduces the
frequency and size of punitive awards or drives down the settlement value of punitive claims
would tend to reduce (for good or ill) their impact on defendants.”).

45. See, e.g., Farpella-Crosby v. Horizon Health Care, 97 F.3d 803, 809 (5th Cir. 1996)
(upholding $7,500 award on Title VII hostile work environmeni sexial harassmeont claim in
which supervisor made numerous comments on plaintiff's sexual activities and personal life,
and plaintiff (with corroboration from co-worker) testified that she felt stressed, embarrassed,
belittled, disgusted, hopeless, and stupid); McKinnon v. Kwong Wah Rest., 83 F.3d 498 (1st
Cir. 1996) ($2,500 in damages for sexual harassment); Cowan v. Prudential Ins. Co. of Am.,
852 F.2d 688 (2d Cir. 1988) (awarding, on § 1981 race discrimination claim, $15,000 in
compensatory damages, and rejecting plaintiff's argument for more, on claim of emotional
distress and humiliation from employer’s failure to promote him, when plaintiff did not face
public humiliation and did not seek counseling).

46. See, e.g., Delph v. Dr. Pepper Bottling Co., 130 F.3d 349 (8th Cir. 1997) (reducing
award from $150,000 to $50,000 when plaintiff presented evidence of emotional hurt plus
headaches, ulcer-like symptoms, and withdrawal from his wife as a result of a racially hostile
work environment); Kim v. Nash Finch Co., 123 F.3d 1046, 1065 (8th Cir. 1997) (upholding
$100,000 award on claim of discriminatory denial of promotion and retaliation: where
“[plaintiff], his wife and his son testified about the anxiety, sleeplessness, stress, depression,
high blood pressure, headaches, and humiliation he suffered[,] ... medical or other expert
evidence was not required to prove emotional distress”); Turic v. Holland Hospitality, Inc., 85
F.3d 1211, 1215-16 (6th Cir. 1996) (upholding award of $50,000 for plaintiff terminated for
contemplating an abortion, when witnesses testified plaintiff was upset and frightened after
termination, and where plaintiff testified she suffered nightmares, weight loss during
pregnancy, and nervousness: “plaintiffs can prove emotional injury by testimony without
medical support.... However, damages for mental and emotional distress will not be presumed,
and must be proven by ‘competent evidence.”); Ramsey v. Am. Air Filter Co., 772 F.2d 1303,
1313 (7th Cir. 1985) (reducing award, on § 1981 race discrimination claim, from $75,000 to
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professional diagnoses (not just laypersons’ testimony), plus
evidence of severe impact on the plaintiff.*’

The best evidence that emotional distress awards tend to be low
absent professional medical evidence is that plaintiffs often waive
such damages to avoid intrusive discovery. A plaintiff may waive
any right to claim specific, substantial emotional distress, instead
claiming only modest, “garden-variety” emotional distress damages,
in order to prevent the defendant from obtaining intrusive discovery
such as a psychological exam of the plaintiff or discovery of plain-
tiff's otherwise private psychological records.*®

$35,000, even though evidence showed plaintiff suffered mental anguish and humiliation,
because no medical evidence showed treatment for depression or emotional distress).

47. See, e.g., E.E.O.C. v. Convergys Customer Mgmt. Group, Inc., 491 F.3d 790 (8th Cir.
2007) (upholding award of $100,000 for emotional damages to a wheelchair-using employee
with a rare bone condition, commonly known as brittle bone disease, terminated for excessive
tardiness, when the tardiness was caused by a lack of adequate handicap parking and
workspaces, and the disability could have been reasonably accommodated by extending the
employee’s lunch break just fifteen minutes); Salinas v. O'Neill, 286 F.3d 827 (5th Cir. 2002)
(reducing $300,000 award to $150,000, when evidence showed that plaintiff suffered high
levels of paranoia about further retaliation by superiors, deteriorating relations with his
family, and numerous physician visits).

48. Compare Sabree v. United Bhd. of Carpenters & Joiners, 126 F.R.D. 422, 426 (D.
Mass. 1989) (disallowing defendant discovery of plaintiffs psychotherapy records because
plaintiff, by claiming only limited emotional distress damages, avoided placing his mental
condition at issue: “Sabree has not placed his mental condition at issue. Sabree makes a
‘garden-variety’ claim of emotional distress, not a claim of psychological injury or psychiatric
disorder resulting from the alleged discrimination.”), with Doe v. City of Chula Vista, 196
F.R.D. 562, 568-69 (S.D. Cal. 1999) (allowing discovery into plaintiff's psychotherapy: plaintiff
claimed more than modest emotional distress damages so “Defendants must be free to test
the ... contention that she is emotionally upset because of the defendants’ conduct”). See also
Gatsas v. Manchester Sch. Dist., No. 05-CV-315, 2006 WL 1424417, at *1 (D.N.H. May 17,
2006) (“Defendant moves to compel production of plaintiff's psychological records ... and for
a [psychological] examination.... If plaintiff clearly waives all but garden variety mental
anguish then the motion should be denied.... I therefore deny the motion but without prejudice
to renew if plaintiff does not make a written waiver.”).
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3. The Lack of Distinction Between Hiring Discrimination
Damages and Termination Discrimination Damages

a. Back and Front Pay Calculations: Formulaic, but with
Uncertain Length of Pay Continuation

Compensating economic loss in an employment claim, especially
ongoing future losses, is a formulaic task for the judge in one
respect,” but an arbitrary task in another respect. The award is
formulaic in that the basic annual loss is easily calculable, but
arbitrary as to how many years of annual damages to award the
plaintiff, an arbitrariness apparent in the following typical fact
pattern.

Assume a worker is fired from a $50,000 job in early 2009, then
1s unemployed for a year, but then lands a $40,000 job in early 2010.
Assume that she sues in early 2010 (after satisfying all pre-suit
administrative requirements), presses the case through discovery
and motion practice for two years, and wins a verdict in early 2012.
She typically would win her lost pay, both “back pay” (covering the
period from termination to verdict) and “front pay” (from the verdict
date into the future).®® Back pay of one year of her $50,000 lost pay

49. Under Title VII and most other statutes, the judge, not jury, makes front pay awards.
See, e.g., Robinson v. Metro-North Commuter R.R., 267 F.3d 147, 157 (2d Cir. 2001) (“Because
back pay and front pay have historically been recognized as equitable relief ... , neither party
was entitled to a jury trial.”); McCue v. Kan. Dep’t of Human Res., 165 F.3d 784, 791 (10th
Cir. 1999) (holding that judge, not jury, determines front pay); accord Allison v. Citgo Petrol.
Corp., 151 F.3d 402, 423 n.19 (5th Cir. 1998); Bevan v. Honeywell, Inc., 118 F.3d 603, 613 (8th
Cir. 1997); Downes v. Volkswagen of Am., Inc., 41 F.3d 1132, 1141-42 (7th Cir. 1994); Duke
v. Uniroyal, Inc., 928 F.2d 1413, 1424 (4th Cir. 1991).

50. See Barbour v. Merrill, 48 F.3d 1270, 1279 (D.C. Cir. 1995) (noting that back pay runs
until verdict date, followed by reinstatement or front pay for ongoing losses); Shore v. Fed.
Express Corp., 777 F.2d 1155, 1158 (6th Cir. 1985) (“The back pay award is limited by the
date [of] judgment.... Front pay is therefore simply compensation for the post-judgment
effects.”).

Front pay need not be calculated when a court instead orders the plaintiff reinstated.
Although
it is a bedrock principle of discrimination law that reinstatement is the preferred
remedy[,] [and] {f]ront pay is described as simply a substitute for reinstatement,
... the notion that reinstatement is the preferred remedy is nothing but a legal
fiction. Neither the employee nor the employer, at the end of litigation over
employment discrimination, ‘prefers’ reinstatement, and courts rarely require
it.
Melissa Hart, Retaliatory Litigation Tactics: The Chilling Effects of “After-Acquired Evidence,”
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(the year she was unemployed) plus two years of the $10,000 annual
pay gap between her current job and the job she lost, and front pay
of her $10,000 pay gap per year, all are awarded as a “lump sum” at
the time of the verdict.’!

The formula gets murky because one of the key variables—the
number of years of pay continuation—is chosen at worst arbitrarily,
and at best by “intelligent guesswork” and calculations that “cannot
be totally accurate because they are prospective and necessarily
speculative.”® Courts base their front pay duration “guesswork” on
many factors, but as discussed immediately below, those factors do
not include whether the plaintiff brought a termination claim (that
is, loss of a job she had been holding) or a hiring claim (that is, loss
of a job she had applied for, without ever holding the job)—which is
a critical distinction, as discussed later.*

40 ARiz. ST. L.J. 401, 437-38 (2008) (citations omitted); see also Michael J. Yelnosky, Title VII,
Mediation, and Collective Action, 1999 U.ILL. L. REV. 583, 595 n.71 (1999) (citing studies “that
few employees accept reinstatement if it is offered, and those who do are often discharged or
leave quickly”). Courts commonly award front pay by finding reinstatement not appropriate
for any number of reasons: “where the plaintiff has found other work,” Arban v. West Pub.
Corp., 345 F.3d 390, 406 (6th Cir. 2003) (citation omitted); where the employer does not have
a position open, Whittlesey v. Union Carbide Corp., 742 F.2d 724, 728 (2d Cir. 1984); where
after discrimination and litigation “the employer-employee relationship ... {is] irreparably
damaged by animosity,” id.; where reinstatement would displace another employee, Ogden
v. Wax Works, Inc., 29 F. Supp. 2d 1003, 1010 (N.D. Iowa 1998); or where any other factors
make reinstatement impractical or less desirable than a simple front pay award, id. (collecting
cases listing varied factors).

Reinstatement is more common in union-administered grievance proceedings, likely
because a union strong enough to press a grievance makes reinstatement to a hostile
employer more feasible. Kenneth A. Sprang, Beware the Toothless Tiger: A Critique of the
Model Employment Termination Act, 43 AM. U. L. REV. 849, 920 (1994) (documenting that
without union protection, reinstatement works badly due to employer hostility). This Article
does not oppose reinstatement when feasible; it just focuses on the substantial body of cases
in which reinstatement is, for good or ill, uncommon.

51. Downes, 41 F.3d at 1141 n.8 (noting that although “front pay” compensates ongoing
losses, courts award it “as ‘a lump sum ... representing the discounted present value of the
difference between the earnings [plaintiff] would have received in his old employment and the
earnings he can be expected to receive in his present and future ... employment.” (citations
omitted)).

52. Reneau v. Wayne Griffin & Sons, Inc., 945 F.2d 869, 870 (5th Cir. 1991) (citations
omitted); see also Shore v. Fed. Express Corp., 42 F.3d 373, 378 (6th Cir. 1994) (“[Blecause
future damages are often speculative, flexibility and wide discretion are especially
important.” (quoting Fite v. First Tenn. Prod. Credit Ass’n, 861 F.2d 884, 893 (6th Cir. 1988))).

53. See infra Part .LA.3.b.

54. See infra Part L.B.
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b. Factors Determining Duration of Front and Back
Pay—Which Do Not Distinguish Hiring from Termination

Courts provide lengthy and varied, but ultimately similar, lists of
the factors relevant to front pay duration. One court, surveying the
case law, compiled the following fairly comprehensive list of factors:

(1) the plaintiff’s age;

(2) the length of time the plaintiff was employed by the

defendant employer;

(3) thelikelihood the employment would have continued absent

the discrimination;

(4) the length of time it will take the plaintiff, using reasonable

effort, to secure comparable employment;

(5) the plaintiff's work and life expectancy;

(6) the plaintiff’s status as an at-will-employee;

(7) the length of time other employees typically held the

position lost;

(8) the plaintiff’s ability to work;

(9) the plaintiff’s ability to work for the defendant-employer;

(10) the employee’s efforts to mitigate damages; and

{(11) the amount of any liguidated or punitive damage award.*

55. Ogden, 29 F. Supp. 2d at 1015 (“Of course this list is not all-inclusive.”) (collecting
cases) (citations omitted); see McInnis v. Fairfield Cmty., Inc., 458 F.3d 1129, 1146 (10th Cir.
2006) (listing factors such as “work life expectancy, salary and benefits at the time of
termination, any potential increase in salary through regular promotions and cost of living
adjustment, the reasonable availability of other work opportunities, the period within which
the plaintiff may become reemployed with reasonable efforts, and methods to discount any
award to net present value” (quoting Whittington v. Nordham Group, Inc., 429 F.3d 986,
1000-01 (10th Cir. 2005))); Arban, 345 F.3d at 406 (listing factors such as “[the] employee’s
duty to mitigate, the availability of employment opportunities, the period within which one
by reasonable efforts may be reemployed, the employee’s work and life expectancy, ... the
present value of future damages and other factors”™) (citations omitted); Barbour, 48 F.3d at
1280 (noting that factors “include, but are not necessarily limited to [plaintiff] Barbour’s age
... [and] intention to remain at [defendant employer] until retirement ... ; the length of time
[employees] ... typically held that position; how long Rich [the person hired instead of plaintiff)
held that position; the length of time persons in similar positions at other companies generally
hold those positions; Barbour’s efforts at mitigation (including ... job market and industry
conditions, as well as the amount of time reasonably required for Barbour to secure
comparable employment); and ... [evidence supporting defendant’s] claim that Barbour would
not have remained ... until his retirement”); Reneau, 945 F.2d at 871 (listing the “length of
prior employment, the permanency of the position held, the nature of work, the age and
physical condition of the employee, possible consolidation of jobs and the myriad other
nondiscriminatory factors which could validly affect the ... post-discharge employment
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The list of front pay factors does include duration of employment
(#2)—but not as a way to estimate the psychological, endowment, or
happiness loss that a termination caused. Rather, this and most
other front pay factors aim to estimate (1) how many more years the
plaintiff would have spent at that job, but for the employer’s
discrimination (factors 1-3 and 5-9 above), as well as (2) whether,
because of other wages or compensation the plaintiff may earn, an
award of less than full pay continuation would suffice as full relief
(factors 4, 10, and 11).

The one case expressly noting a difference between the impact of
not being hired and the impact of being terminated is, oddly, not
even a Title VII case. In a Fourteenth Amendment Equal Protection
decision about government affirmative action, the Supreme Court
in Wygant v. Jackson Board of Education® rejected an affirmative
action plan that gave members of racial minorities more protection
against layoffs than their seniority levels warranted.*” The Court
distinguished affirmative action racial preferences in hiring from
such preferences in layoffs, because being terminated has a greater
impact than not being hired:

[H]iring goals ... simply do not impose the same kind of injury
that layoffs impose. Denial of a future employment opportunity
is not as intrusive as loss of an existing job.... While hiring goals
impose a diffuse burden, often foreclosing only one of several
opportunities, layoffs impose the entire burden of achieving
racial equality on particular individuals, often resulting in the
serious disruption of their lives.*®

While aptly noting a distinction between termination and
nonhiring, Wygant has not established any such distinction in the
Title VII damages jurisprudence.®® More broadly, Wygant does not
quite note that termination imposes a greater risk of endowment
and happiness loss than nonhiring. In focusing on how nonhiring

relationship as factors”).

56. 476 U.S. 267 (1986).

57. Id. at 283-84 (plurality opinion of Powell, J.).

58. Id. at 282-83.

59. We are aware of no cases drawing that distinction, and no relevant cases arose in a
fairly broad Westlaw search of cases citing Wygant that contained the following terms:
(terminat! fire! firing) /s (hire! hiring) /s (damages relief "front pay" "back pay").



2009] NEW ECONOMICS 205

“often foreclos[es] only one of several opportunities,” Wygant seems
to be saying that nonhiring is less likely to result in economic
(income) loss: the nonhired often pursue “several [job] opportunities”
simultaneously, so losing just one job possibility is less certain to
cause income loss than termination is.%

In short, Wygant was insightful as to the hiring/termination
distinction, but it did not, as this Article does, note how termination
and nonhiring inflict different nonmonetary losses. It also did not
advocate any damages distinction between termination and
nonhiring. Additionally, its hiring-versus-termination insight has
gone unfortunately unnoticed in the ensuing decades of Title VII
jurisprudence. Thus, the cases on employment damages draw no
distinction between the losses due to an unlawful failure to hire and
an unlawful termination, much less between unlawful terminations
of short- and long-term employees.®

B. Why Relief for Termination Presumptively Should Exceed
Economic Loss: Endowment Value and Happiness Impact

For two reasons, it is inadequate for employment damages in
termination claims, as distinct from hiring claims, to be based
presumptively on economic loss, with little or no additional award.
First, due to the endowment effect, someone terminated from an
existing job often suffers greater loss than someone merely not hired

60. Other passages of Wygant are cryptic as to whether they focus on income or other
harms; in noting that terminated employees are more likely to suffer “serious disruption of
their lives,” Wygant may have meant disruption due to income loss, due to traditionally
compensable emotional distress, or due to something like endowment or happiness loss. Id.
at 283.

61. Courts do tend to award more in age discrimination cases, which (because they feature
older workers) tend to involve terminated longer-term employees, but that does not mean
longer-tenured plaintiffs are receiving compensation for their greater psychological loss,
because the federal age discrimination statute does not allow emotional distress damages at
all. See 29 U.S.C. § 216(b) (2006). Thus, age discrimination damages cover only lost wages,
and “[s]ome of the higher wages recouped by older employees are undoubtedly attributable
to job-specific skills.” Samuel Issacharoff, Contracting for Employment: The Limited Return
of the Common Law, 74 TEX. L. REV. 1783, 1786-87 (1996). In sum, some age discrimination
plaintiffs recover more damages because their longer tenure yields higher economic (not
endowment or happiness) losses. Firm-specific human capital is destroyed by terminations
of longer-term employees who cannot find similarly high-paid work elsewhere. See infra note
177 (on Padilla and other cases awarding lengthy front pay when workers with job- or firm-
specific skills cannot find similarly paid work).
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into a new job.*® Second, studies show that unemployment causes a
long-term loss of happiness, so firing a worker typically causes
greater harm than not hiring someone who held another job or
already was unemployed through no fault of the discriminatory
employer.®® For both of these reasons, the damages to make whole
a terminated employee (especially a long-term employee) are greater
than those needed to make whole an individual not hired into a new
job.%

1. Strong Evidence, but Still-Heated Debate, over Existence and
Extent of an Endowment Effect

Whether an “endowment effect” exists in employment depends on
whether endowment effects exist at all—a topic of heated scholarly
debate. Traditional rational-actor economics “assumes that the
value of an entitlement to an individual is independent of ...
[whether] she presently owns” that entitlement.®® Under that view,
“l[a]n individual may prefer to own either a house in the city or a
house in the country, but the location of the house that she pres-
ently owns should not affect her preference.”®® Yet a “robust body of
social science scholarship” disproves that assumption, Professor
Russell Korobkin notes:*’

[Pleople tend to value goods more when they own them than
when they do not. Move a person from a city house to a country
house and ... he is quite likely to prefer the country house more
than he did when he resided in the city .... [T]he “status quo
bias” ... is often used interchangeably ... but actually has a
slightly broader connotation: individuals tend to prefer the
present state of the world to alternative states, all other things
being equal.®

62. See infra Part 1.B.2.

63. See infra Part 1.B.3.

64. Seeinfra Part 1.C.

65. Korobkin, supra note 3, at 1228.
66. Id.

67. Id.

68. Id. at 1228-29 (citations omitted).
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“[A] broad array of experiments ... demonstrates that the
[endowment] effect is robust across different types of endowments,”
Korobkin recounts.® One experiment gave half the subjects coffee
mugs and then offered to trade a large Swiss chocolate bar for the
mug; the other half received the chocolate and were allowed to trade
for the mug.” The assignments were arbitrary, so traditional
rationality sees no reason those given a mug would like mugs better
than those given chocolate, or vice-versa, so one would expect
similar preferences among each group. That is, if X percent of
subjects preferred the mug to the chocolate, that percentage should
be identical in both groups. To the contrary, 90 percent of those
given chocolate preferred to keep it rather than trade it for a mug,
and almost 90 percent of those given mugs preferred to keep it
rather than trade it for chocolate.”

Experiments that ask subjects to price goods find a roughly two-
to-one “offer-asking gap,” ... demand[ing] a higher price to sell a
good that they possess than they would pay for the same good if
they did not possess it at present.””? The most famous experiment
“provided one-half of their subjects with a coffee mug bearing the
Cornell University logo ... [and] told the subjects who received the
wig that they would have an opnartunity to sell it, and ... [gave] the
remainder of subjects ... an opportunity to purchase one of the
mugs.””® Traditional rationality “predicts that eleven [of twenty-two
possible] mug trades would take place (50 percent) because there is
only a 50 percent chance that any seller would value a mug more
than would any buyer.”™ Yet only one to four trades occurred,
because sellers’ asking prices exceeded buyers’ offers; the same
occurred in experiments involving pens. All yielded a similar two-to-
one ratio between sellers’ willingness to accept (WTA) and buyers’
willingness to pay (WTP).” The only well-documented exceptions
are goods with objective values, such as a token or chip redeemable

69. Id. at 1235.

70. Id. at 1233 (citing Jack L. Knetsch, The Endowment Effect and Evidence of
Nonreversible Indifference Curves, 79 AM. ECON. REV. 1277 (1989)).

71. Id.

72. Id. at 1228.

73. Id. at 1234 (citing Kahneman, infra note 76).

74. Id.

75. Id. (“[Mug] buyers provided a median WTP [willingness to pay] of $2.25 to $2.75, and
sellers provided a median WTA [willingness to accept] of $5.25 each time.”).
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for a cash sum, because whether one owns it or not, everyone agrees
that (for example) a $10 chip and a $10 bill have equal value.™

Theorized sources of the endowment effect have varied. Initially
it was depicted as an anomaly, an asymmetry in valuation.” More
recently, based upon experimental findings that chimpanzees and
monkeys display endowment effects, it has been depicted as an
evolutionary biological fact.”® Other proposed mechanisms are
cognitive focus during evaluation and emotional attachments,’ and
preferences that depend on rationally expected reference points.*
Further showing an innate aspect to endowment effects are
neuroeconomic studies finding neural correlates consistent with loss
aversion,”” and other experimental findings that even large
increases in age and experience do not reduce apparent endowment
effects.?” Related experiments have analyzed the roles in endow-
ment effects of emotions that people either anticipate they will feel
in the future or merely incidentally feel in the present (for example,
regret about giving up something).®

This breadth of evidence does not, however, make the endowment
effect uncontroversial, or easy to assume it is present. “[A]lthough

76. Daniel Kahneman et al., Experimental Tests of the Endowment Effect and the Coase
Theorem, 98 J. POL. ECON. 1325, 1332 tbl.2 (1990); Eric van Dijk & Daan van Knippenberg,
Buying and Selling Exchange Goods: Loss Aversion and the Endowment Effect, 17 J. ECON.
PSYCHOL. 517 (1996).

77. Daniel Kahneman et al., The Endowment Effect, Loss Aversion, and Status Quo Bias,
J. ECON. PERSP., Winter 1991, at 193, 194.

78. Sarah F. Brosnan et al., Endowment Effect in Chimpanzees, 17 CURRENT BIOLOGY
1704 (2008); M. Keith Chen et al., How Basic Are Behavioral Biases? Evidence from Capuchin
Monkey Trading Behavior, 114 J. POL. ECON. 517 (2006); Owen D. Jones & Sarah F. Brosnan,
Law, Biology, and Property: A New Theory of the Endowment Effect, 49 WM. & MARY L. REv.
1935, 1988 (2008); Venkat Lakshminaryanan et al., Endowment Effect in Capuchin Monkeys,
363 PHIL. TRANSACTIONS ROYAL SoC’Y B. 3837 (2008).

79. Nathan Novemsky & Daniel Kahneman, How Do Intentions Affect Loss Aversion?, 62
J. MARKETING RES. 139 (2005).

80. Botond Koszegi & Matthew Rabin, A Model of Reference-Dependent Preferences, 121
Q.J. ECON. 1133 (2006).

81. George Loewenstein et al., Neuroeconomics, 59 ANN. REV. PSYCHOL. 647, 652-55 (2008)
(reviewing neuroeconomics literature about loss aversion).

82. William Harbaugh et al., Are Adults Better Behaved Than Children? Age, Experience,
and the Endowment Effect, 70 ECON. LETTERS 175 (2001).

83. Jennifer S. Lerner et al., Heart Strings and Purse Strings: Carryover Effects of
Emotions on Economic Decisions, 15 PSYCHOL. SCI. 337 (2004); Chien-Huang Lin et al., The
Role of Emotions in the Endowment Effect, 27 J. ECON. PSYCHOL. 589 (2006); Ying Zhanga &
Ayelet Fishbach, The Role of Anticipated Emotions in the Endowment Effect, 15 J. CONSUMER
PSYCHOL. 316 (2005).
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the effect has proven robust across a range of contexts,” Korobkin
notes, “there is no a priori reason to believe that the effect will be
equally pronounced, or even exist at all, in all contexts.”® The
following factors affect the presence or size of the effect:

* Uncertainty of value. A prerequisite for the effect is that
the good’s value must be uncertain (unlike a token re-
deemable for a fixed sum).®®

+ Limited information. “The more difficult it is for individu-
als to compare two items in a proposed trade, the larger
the effect tends to be,”®® such as when little is known
about the goods at issue.?

+ Earned assignment. The effect is larger “when the good is
obtained as a result of skill or performance,” such as when
good work on a task determines who gets the good,®
“rather than as a result of chance.”®

* Lack of market substitutes. “[TJhe endowment effect is
more robust for entitlements with no close market substi-
tutes,”® like foods better-or worse-screened for pathogens,
than for goods with well-defined markets, like mass-
produced candy bars;*! a survey of dozens of studies found
the endowment efieci “highest for public and non-market
goods, next highest for ordinary private goods, and lowest
for ... money.””

* The irrelevance of legal “entitlement.” The endowment
effect even applies to things there is no legal entitlement
to continue enjoying (for example, high levels of customer

84. Korobkin, supra note 3, at 1241.

85. Id. at 1237.

86. Id.

87. Ericvan Dijk & Daan van Knippenberg, Trading Wine: On the Endowment Effect, Loss
Aversion, and the Comparability of Consumer Goods, 19 J. ECON. PSYCHOL. 485 (1998).

88. Korobkin, supra note 3, at 1236; see George Loewenstein & Samuel Issacharoff, Source
Dependence in the Valuation of Objects, T J. BEHAV. DECISION MAKING 157, 161-64 (1994)
(finding 30 percent higher valuation by those told they received a mug due to their high
performance, compared to those told they received it randomly).

89. Korobkin, supra note 3, at 1236.

90. Id. at 1238.

91. Jason F. Shogren et al., Resolving Differences in Willingness To Pay and Willingness
To Accept, 84 AM. ECON. REV. 255, 259-64 (1994).

92. John K. Horowitz & Kenneth E. McConnell, A Review of WTA/WTP Studies, 44 J.
ENVTL. ECON. & MGMT. 427 (2002).



