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In an appeal from a conviction for first-degres robbery, kidnap-
ping and firgt-degree murder, Thomas L. Varnum chnllenged his con-
viction on the grounds that the court erred in admitting the alleged
murder weapon Into evidence, because the weapon was located as a
result of Interrogations conducted without the preliminary protections
outlined by Escodbedo 1. Ifinois, 378 U.S, £78(1964), and further clari-
fied by Miranda 1. Avizona, 384 U.S. 436(1868). Without first giving
the req i sgainst self-Incrimination or the right to coun-
sel as xet forth in Mimndc, the police prevalled upon Edward Jack.
son, an accomplice of the deefndant, to reveal the hiding place of the
murder weapon which was then used in ebidence againat defendant
Under such circumstances, there was no doubt as to the Inadmissabll-
ity of the murder wenpon In evidence agninst Jackson, but there re-
mained the fon whether defq had ding to chall
the violation of Jackson's rights.

In holding that the defendant did not have the requlsite standing,
the Supreme Court of Californin, 427 P. 2d 772 (1967), concluded that
“the privilege agninst self-Incrimination la not violated when the in-
formation eliicted from an unwarned suspect is not used against him,”

In order to establish some concrete constitutionsl guidellnes in
applying the privilege saginst self-l to in. dy Inter-
rogation the Supreme Court in Miranda held that whenever an individ.
unl is taken Into custody or otherwise deprived of his frecdom hy the
avthorities and is subjected to questioning he must be warned prior
to any questioning hat anything he says cen be used against him In
8 ¢ourt of law, that he has the right to the preeance of an attorney,
and that if he cannot afford an att one wilt be inted for him
prior to any questioning if he so desires. The prosecution must prove
at trinl that the warnings were given and that any walver of these
rights by the deefndant was knowingly and Inteltigently made. With.
out such proof, no evidence obiained as a reault of interrogation can
be used mgainat the person questioned. s this to include all types
of evidence, 384 U.8, 436 (1968)1

l’rior h Miranda there was little queation sa to the admissability
of fal, resl, and derivative evidence. Blood teets, 352 U.S.
432 (1057), fingerprinting, 365 P. 2d. 600 (1061), voice identifieation,
365 P. 2d. 710 (1965), and police line-ups generally were upheld pro-
vided that the activity of the police in gaining such evidence was not
conduct that shocks the conaclence, 344 U.S. 165 (IIE!) Mmmda does
not bar the use of evid btained by the previ pro-
cedures, 384 U.8. 757 (1966). "“The right to remlln lllmt does not in-
clude the right to rdm to participate in such tests because tln yﬂv-
flege aaginst self.l fon applies to evid of
or testimony of the mccused, but not to real or physieal ebidence de.
derived from him” B6 Cal. Rptr. 385 (1066). Indeed, even if the Miranda
pre-interrogation warninga are not glven, only statements gained
as » result of that interrog: are inadminsible, 145 N.W. 2d. 447
{1966). “Pretrial interrogation of & suspect without warning him of

kis constitutional right to remain silent and without giving him the
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right to counsel does mt comﬂtuk prejudicial error In the absence
of proof that a conf or stat d as & Tr-
sult of such Interrogation wes used sgainst him in evidence at trisl,”
146 N.W. 2d. 448 (1966). It becomes apparent that Varnum is mot
protected If Miranda’s exclosionary rule is narrowly interpreted.
The same state court that correctly foresaw an exclusionary rule
o8 announced in Miranda, takes u limited view of the rule it foresaw.
The court points out that ble search or sei wre In them-
selves unlawful; theref: a defendant's itutional rights arc
broken whenever there is an unreasonable search or seizure. The ex-
clusionary rule is used to deter—to compel respect for the constiutionn?
gunranty in the only effectively available way—by removing the in.
centive to disregard it, 364 U.S. 206 (1960). The exclusionary rule is
not m substanct of the right tself but is a mesna by which the right
ll enforced. llem any pcmll aggrieved” has standing to challenie
r is d in violation of the Fourth Amendment
titutl her or not It was obiained in direct
violation of ﬂvat plrﬂeulnr del’cndnnt‘l constitutional righs, 45 Cal. 2,
756 (1955). Miranda, on the other hand, prutects personal rights—the
rights against self-Incrimination and the right to counsel. There ean
be » violation of the Fifth and Sixth Amendments only when evidence
is obtained from and admitted against the same person without first
giving him the requisite warnings. The dissent contends that inter-
rogation condueted without the required warnings Is unlawful from
the very moment of the ﬂul qmtlom An i the case In unteasonabie
search or sel any d in violation of the Miranda
should be excluded b the exclusionary rule Is intended
to deter unlawful police sctlvity.
Does Miranda forbid. interrogation in violation of ita rules or doen
It only make stat inadmissible when obtained by the police dur.
ing such Interrogation? Most of the cases which have considered the
qnelﬂm conel-k that mh interrogation merely makes statements
fon in vlol of the Miranda
rules does not of itaelf void a conviction after trinl, 145 N.W, 2d. 447
(1964). By such » I-rm Interpnhﬂon it s possible, without prior
a8 d by Iaw, to gate John Doe in order to se.
cure ln!omudw for ume in prosecution of Richard Roe, 20 Vhnd L. Rev,
30 (1968). This is what happened in People 1. Varnnum, 59 Cal. Rptr.
108 (1967), and until the United Btates Supreme Court rulea on the
problem, the language of Miraneda will sllow the states to narrowly
conatrue the exclusionary rule and thus eonclude that ln'.ermnllan in
wrong only when, without glving the il

are used in evidence against that persom.
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