NATURAL GAS PIPELINE EASEMENTS: AN OVERVIEW OF
THE TAKINGS JURISPRUDENCE ASSOCIATED WITH THE
ACQUISITION OF A LINEAL CORRIDOR WHEN THE
CONDEMNOR IS A PRIVATE LICENSEE OF THE EMINENT
DOMAIN POWER UNDER THE NATURAL GAS ACT

ANDREW PRINCE BRIGHAM*
ABSTRACT
Although the eminent domain power is an attribute of the sovereign, there are instances in which a private licensee is delegated the
power for the acquisition of easements necessary to establish a lineal corridor. For the purposes of this article, our examination of the
jurisprudence associated with the acquisition of lineal corridor
rights takes place in the “laboratory” of the federal district courts in
Florida. For it is there that a new interstate pipeline project, known
as the Sabal Trail Natural Gas Pipeline, resulted in the filing of approximately 263 condemnation cases for a lineal corridor of some
247 miles needed to construct a thirty-six-inch-diameter pipeline capable of transmitting up to one billion cubic feet of natural gas a day.
In review of these cases, some of which are yet pending appeals
before the Eleventh Circuit, we are able to observe how private property rights are regarded when it is a private company wielding the
eminent domain power to acquire easement rights, which make
servient the estates of owners to a use of property that purportedly
diminishes the value of their remainder property due to fear or
stigma. Likewise, because some of these cases actually proceeded to
jury trial on the measure of compensation, a rare look is afforded as
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to exactly how, as gatekeeper, a trial judge must often balance
between admitting evidence that furthers the owner's entitlement
to a measure of compensation, which includes loss or severance damages resulting from fear or stigma, but preclude evidence where
under Federal Rule of Evidence 403 the probative value is outweighed by unfair prejudice or jury confusion. Within this context,
evidence as to the existence of fear or stigma is relevant and admissible, while evidence as to the reasonableness of fear or stigma is
irrelevant and inadmissible. Topics discussed in this article include:
(a) the progression of federal courts in condemnation cases
under the Natural Gas Act1 to grant “immediate possession” in lieu of a delegated “quick-take” power;
(b) the federal courts’ application of state law instead of federal law as the choice of law that controls the measure of
compensation;
(c) the federal courts’ decision to use jury trials instead of commission trials to determine the measure of compensation;
(d) the condemnor’s use of Daubert2 challenges to exclude or
limit testimony and evidence that is related to severance
damages resulting from fear or stigma;
(e) the condemnor’s objection to the testimony of the property
owner as to the quantification of severance damages resulting from fear or stigma;
(f) whether jury trials result in a “fair” and “just” determination of the measure of compensation.
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INTRODUCTION
Sabal Trail Transmission, LLC, (“Sabal Trail”) is a joint venture
of Spectra Energy Partners, NextEra Energy, Inc., and Duke Energy,
which has now constructed an interstate pipeline to service electrical power plants owned by Florida Power and Light (“FPL”) and Duke
Energy of Florida (“DEF”).3 More recently, Enbridge, Inc., acquired
Spectra Energy Partners. These large, private-energy companies have
3. See SABAL TRAIL TRANSMISSION, http://www.sabaltrailtransmission.com (last visited
Apr. 9, 2019).
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a combined value in excess of one hundred billion dollars.4 The 494mile project originates in Alabama, stretches through Georgia, and
terminates in Florida. Roughly 268 miles—247 miles of thirty-sixinch-diameter pipe and 21 miles of twenty-four-inch-diameter pipe—
are located in Florida.5 The project traverses twelve Florida counties, including Hamilton, Suwannee, Gilchrist, Levy, Alachua, Marion,
Sumter, Lake, Polk, Osceola, Citrus, and Orange Counties.6 Now operational, this new pipeline system is capable of transmitting more
than one billion cubic feet per day of natural gas at high pressure to
gas-fired power plants operated by FPL and DEF.7
Figure 1. Sabal Trail Natural Gas Pipeline Project8

4. See SPECTRA ENERGY, http://www.spectraenergy.com (last visited Apr. 9, 2019) (Spectra
Energy alone, via its merger with Enbridge Inc., has an enterprise value of $126 billion).
5. Id.
6. Id.
7. Id.
8. Plaintiff's Trial Exhibit No. 1: Sabal Trail v. 3.921 Acres of Land in Lake County
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Sabal Trail will operate the thirty-six-inch-diameter pipe with a
maximum operating pressure of 1,456 pounds per square inch (“psig”)
typically buried three to four feet underground. The width of the
permanent easement is typically fifty feet. The widths of the temporary easement are typically twenty-five feet on either side of the
permanent easement. The use of these easements at the initial stage
of a project is intense, with clearing and grubbing, heavy construction, and environmental monitoring characteristic of lineal corridor
right-of-ways. During construction, all above ground structures and
trees are removed from both the permanent and temporary easement areas. This initial stage can last anywhere from one to three
years, in multiple phases.
Figure 2. Sabal Trail Pipe9

(Sunderman Groves, Inc.), No. 5:16-cv-000178-JSM-PRL (M.D. Fla. Jan. 9, 2018). Photo
credit: FPL, http://www.FPL.com (2019); SABAL TRAIL TRANSMISSION, www.sabaltrailtrans
mission.com (2013).
9. Unless otherwise indicated, all photographs and figures in this article are the property
of the author and the Brigham Property Rights Law Firm (on file at the Brigham Property
Rights Law Firm).
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Once construction is completed, the pipeline is identified by bright
color markers at regular intervals in the “the line of sight” along its
centerline. Each marker has a posted warning and call information
in order to report any incidents. The pipeline route thereafter must
remain clear. So too, the owner loses the right to exclude others from
the permanent easement area and may not use the permanent easement area in any way that interferes with the use of the easement
holder. To remind owners of the servient estate imposed upon their
title ownership, Sabal Trail sends out a letter with the title “Notification of Initial In-Service” that sets forth, in lay terms, “Information
for Landowners Who Have a Sabal Trail Pipeline Easement on Their
Property.” The document clearly indicates who’s the boss with respect
to the “requirements” for use of the pipeline right-of-way. All things
considered, this type of easement, considering the legal estate taken
and its use, can significantly change the character of the property
through which it passes.
Sabal Trail is now the third major interstate natural gas pipeline
system in Florida. Before Sabal Trail, there were only two major
interstate natural gas pipeline systems in Florida, known respectively as Florida Gas Transmission Company System (“Florida Gas”)
and Gulfstream Natural Gas Transmission System (“Gulfstream”).
Florida Gas initially began pipeline acquisition and construction in
the early 1960s but has more recently expanded its original system
in the past two decades. So too, Gulfstream commenced its acquisition and construction in the early 2000s and has also expanded its
system in the past decade. With the exception of a few parcels in the
last expansion phase of the Gulfstream pipeline, if proceeding with
eminent domain, Florida Gas and Gulfstream filed their condemnation cases in state courts. As will be further discussed below, Sabal
Trail filed its condemnation cases in federal courts, the first instance in Florida that a lineal corridor project of this scope and nature proceeded with eminent domain in federal courts, not state.
In nearly all pipeline easement acquisitions, there is a substantial
dispute as to the measure of compensation in so far as the issue of
damages to the remainder property is concerned—particularly when
purported damages result from proximity to the pipeline “in and of
itself,” based on market fear, perception, or stigma. Simply put, most
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in the pipeline industry maintain that, because the pipeline’s infrastructure is located underground, severance damages of this kind or
nature are extremely minimal or non-existent. Their mantra is: out
of sight, out of mind. The industry maintains that property owners are
compensated sufficiently by pipeline companies that only pay a percent of the fee value for the land acquired within the right of way
because there are no damages to the remainder property based upon
proximity to the pipeline. Property owners disagree. They contend that
a pipeline transmitting one billion cubic feet of natural gas a day just
three to four feet underground is a classic “Not-In-My-Backyard”
(“NIMBY”) use and that property encumbered with a natural gas
pipeline easement is less valuable than property not so encumbered.
Sabal Trail was able to acquire easements from 1,248 of 1,582
property owners in Florida through voluntary acquisition without
having to file eminent domain. Sabal Trail was not silent about its
success with “willing sellers” when filing its initial pleadings in federal court. In a sense, Sabal Trail considered the 263 property owners
who were made defendants in its federal condemnation case to be
“hold-outs” of sorts. Because they did not consent to voluntary acquisitions, these owners were subjected to the exercise of eminent domain power. Before assuming these property owners failed to be
reasonable like those who consented to a voluntary acquisition with
Sabal Trail in lieu of filing of a condemnation case, the reader is encouraged to reserve judgment until reaching the end of this article.
Given the backdrop above, this article reports on what has occurred
and what is ongoing in federal courts regarding the Sabal Trail Natural Gas Pipeline project. It provides a vantage point by which the
jurisprudence associated with the acquisition of lineal corridors may
be surveyed, showing the contours of the exercise of eminent domain
when the condemnor is a private licensee. This should not only benefit those who may find themselves engaged in like proceedings, but
it also sheds light on why the protection of private property rights
is not limited to only the initial questions relating to constitutional
public purpose, properly delegated authority, or reasonable necessity, but also to the constitutional measure of compensation paid for
what is taken without consent.

128

PROPERTY RIGHTS JOURNAL

[Vol. 8:121

I. IMMEDIATE POSSESSION
A. Jurisprudential Development Under the Sage Precedent in
Federal District Courts
The sovereign power of eminent domain is not constitutionally
limited to a power only exercised by the sovereign government. In
certain instances, the power is delegated to quasi-public authorities
or even private, for-profit companies. In deference to interstate
commerce and the provision of utility infrastructure, Congress has
authorized the federal eminent domain power to be used by private,
for-profit companies by specific legislative acts.
Under the Natural Gas Act (“NGA”),10 a natural gas pipeline company that holds a Certificate of Public Convenience and Necessity
from the Federal Energy Regulatory Commission (“FERC”)11 may
condemn property interests that are required for a pipeline project
when such property interests cannot be acquired by contract.
On February 2, 2016, FERC issued a Certificate of Public Convenience and Necessity (“FERC Certificate”) to Sabal Trail. Thereafter, in March 2016, Sabal Trail—with respect to its need to complete
the acquisition of right-of-ways for a lineal corridor of 268 miles—
filed its 263 condemnation cases in federal court, 190 in the Middle
District of Florida and 73 in the Northern District of Florida.
In Florida, before the Sabal Trail project, natural gas pipeline
companies, after securing a FERC Certificate, would file their condemnation cases in state courts because under section 361.05 of the
Florida Statutes these companies were authorized to use “quick-take”
proceedings. In a “quick-taking,” a condemning authority may elect
to have a trial judge rule on the issues of public purpose and reasonable necessity during the initial stage of a condemnation case. If the
trial judge finds that public purpose and reasonable necessity do
exist to constitutionally justify the taking of private property, the
10. 15 U.S.C. §§ 717–717z (2012).
11. FERC, through issuance of its certificate, governs over the public convenience and necessity that justifies the pipeline, its corridor selection, mitigation of environmental impacts,
and initial stage of construction. Once operational, the regulatory structure of the Pipeline
Safety Act, 9 U.S.C. §§ 60101–60301 (2012), governs the use and safety protocols applied to the
easement area. This is overseen by the U.S. Department of Transportation (“DOT”), Pipeline
and Hazardous Material Safety Administration (“PHMSA”), and Office of Pipeline Safety.
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trial judge is then authorized to enter an “order of taking.” Such order
provides that, upon the initial deposit of a condemnor’s good faith estimate of value, both title and possession to any temporary or permanent easements are vested in the condemnor. Under such process,
the condemnor can proceed with its project without further delay.
The determination of the full measure of compensation is subsequently determined by jury trial. Additionally, the property owner who
withdraws the initial deposit is not thereby prejudiced in disputing
the measure of compensation; essentially, the monies deposited in
good faith are exchanged for the property taken. During this preliminary stage of the proceedings, the trial judge may review, upon a
proper responsive pleading that challenges the taking, whether the
quality and quantity of the easement estate taken is reasonably necessary for the proposed project. Under the constitutional limitation
of reasonable necessity, a condemnor is not authorized to take a
greater or lesser estate than what is reasonably needed to accomplish the public purpose asserted in a complaint. As such, the “order
of taking” sets forth a legal description that includes the “grant of
easement” for both temporary and permanent easements vested in
the pipeline company, by quick-taking.
Notwithstanding the foregoing practice, following the decision of
the Fourth Circuit in East Tennessee Natural Gas Co. v. Sage,12 pipeline companies have been following a new “blueprint” for obtaining
injunctive relief from federal courts. Under this new blueprint, the
companies file in federal court for “immediate possession” at the initial
stage of proceedings rather than file in state courts under “quicktake” proceedings. Procedurally, the pipeline companies file a Motion
for Partial Summary Judgment on a “right to take” while simultaneous filing a Motion for Preliminary Injunction for “immediate possession.” These motions are filed contemporaneously with, the filing
of a Complaint for Condemnation of both temporary and permanent
easements that alleges public purpose and reasonable necessity.
Heretofore, the precedent in Sage has also been followed in the
Fourth and Eighth Circuit Courts, along with at least ten district
courts nationwide.13 Nevertheless, leading up to the Sabal Trail
12. 361 F.3d 808, 828 (4th Cir. 2004), cert. denied, 543 U.S. 978 (2004).
13. See, e.g., Alliance Pipeline, L.P. v. 4.360 Acres, 746 F.3d 362, 368–69 (8th Cir. 2014),
cert. denied, 135 S. Ct. 245 (2014); Columbia Gas Trans., LLC v. 1.01 Acres, 768 F.3d 300,
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project, the new blueprint presented in Sage, available if filing in
federal court, has not been followed in Florida with interstate natural gas pipeline projects of the same magnitude. Prior to Sabal Trail,
neither the federal district courts in Florida nor the Eleventh Circuit had ruled in such a manner as to adopt the precedent in Sage.14
Therefore, in March 2016, Sabal Trail filed complaints in 263 cases,
together with contemporaneous Motions for Partial Summary Judgments on a “right to take” and for “immediate possession.” To establish a “right to take,” Sabal Trail asserted that it had obtained its
FERC Certificate and had completed its Environmental Impact Statement (“EIS”) as part of its application with FERC. In order to move
for injunctive relief, Sabal Trail further asserted that the court should
use its equitable powers to grant “immediate possession” because
Sabal Trail had met the four-part test for injunctive relief.15 With
respect to the test for injunctive relief, perhaps the most controversial part was Sabal Trail’s assertion of “irreparable harm” if they could
not proceed. Basically, the “emergency” that Sabal Trail sought to
have the court remedy was to avoid contractual penalties it had negotiated with other third parties, to whom Sabal Trail is to transmit
315–16 (3d Cir. 2014), cert. denied, 135 S. Ct. 245 (2014); Columbia Gas Trans., LLC v. 1.092
Acres, No. 15-208, 2015 WL 389402, at *3–5 (D.N.J. Jan. 28, 2015); Texas E. Trans., LP v. 3.2
Acres, No. 2:14-CV-2650, 2015 WL 152680, at *4–7 (S.D. Ohio Jan. 12, 2015); Columbia Gas
Trans., LLC v. 10.5068 Acres, No. 1:15-CV-0360, 2015 WL 1470698, at *3–6 (M.D. Pa.
Mar. 31, 2015); Maritimes & Ne. Pipeline, LLC v. 6.85 Acres, 537 F. Supp. 2d 223, 225–27 (D.
Me. 2008); Nw. Pipeline Corp. v. 20’ by 1,430’ Pipeline Right of Way, 197 F. Supp. 2d 1241,
1246 (E.D. Wash. 2002); Guardian Pipeline, LLC v. 950.80 Acres, 210 F. Supp. 2d 976, 978–79
(N.D. Ill. 2002); Vector Pipeline, LP v. 68.55 Acres, 157 F. Supp. 2d 949, 951 (N.D. Ill. 2001);
Humphries v. Williams Natural Gas Co., 48 F. Supp. 2d 1276, 1280 (D. Kan. 1999); Tennessee
Gas Pipeline Co. v. New England Power, 6 F. Supp. 2d 102, 104 (D. Mass. 1998), rejected on other
grounds by Dale v. Mo. Highways & Transp. Comm’n, 442 S.W.3d 143 (Mo. Ct. App. 2014);
USG Pipeline Co. v. 1. 74 Acres, 1 F. Supp. 2d 816, 825–26 (E.D. Tenn. 1998), rejected on other
grounds by Kansas Pipeline Co. v. 200’ by 250’ Piece of Land, 210 F. Supp. 2d 1253 (D. Kan.
2002); N Border Pipeline Co. v. 127.79 Acres, 520 F. Supp. 170, 172–73 (D.N.D. 1981).
14. Since the filing of the Sabal Trail cases in federal courts in Florida in March, 2016, the
Eleventh Circuit has recently decided to follow the precedent in Sage holding that a preliminary injunction allowing “immediate access” before conclusion of condemnation proceedings was
legally permissible to an entity holding a certificate of public convenience and necessity.
Transcon. Gas Pipe Line Co. v. 6.04 Acres, 910 F.3d 1130 (11th Cir. 2018).
15. See FED. R. CIV. P. 65. “A district court may grant injunctive relief only if the moving
party shows that: (1) it has a substantial likelihood of success on the merits; (2) irreparable
injury will be suffered unless the injunction issues; (3) the threatened injury to the movant
outweighs whatever damage the proposed injunction may cause the opposing party; and (4)
if issued, the injunction would not be adverse to the public interest.” Siegel v. LePore, 234 F.3d
1163, 1176 (11th Cir. 2000) (en banc).
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natural gas. The risk to be averted was a delay that would otherwise
occur if, as in other condemnations wherein the “quick-take” power is
not included in the authorizing legislation, title and possession is not
vested until the conclusion of the proceedings wherein the measure
of compensation is determined.16
B. Sabal Trail Natural Gas Pipeline
While court records reflect that most private property owners in
the 263 cases filed responses to challenge the use of the precedent
in Sage, Sabal Trail was able to secure stipulations from the majority owners immediately prior to the hearings, which were set on the
contemporaneous motions of a “right to take” and for “immediate
possession.”17 The exception was eleven property owners in the U.S.
Northern District of Florida who did contest the new blueprint of
“immediate possession” under Sage.18 These owners argued that the
court should have denied Sabal Trail’s motion for “immediate possession” because the U.S. Congress did not grant natural gas pipeline
companies the right to a “quick-take” power in the NGA.19 More specifically, the owners contended that the quick-take power is a separate
substantive right that must be expressly granted to a condemnor by
statute and that the Natural Gas Act provision authorizing condemnation does not create or establish any substantive rights for natural gas pipeline companies to exercise quick-take power.20 Citing to
a decision of the Seventh Circuit in Northern Border Pipeline Co. v.
16. This is also referred to as a “slow-taking.”
17. The consideration exchanged for the stipulations on the “right to take” and “immediate
possession” are not set forth in the court records and remain confidential.
18. See Complaint for Condemnation, Motion for Partial Summary Judgment, Motion for
Preliminary Injunction, Answer, Response to Motion for Partial Summary Judgment,
Response to Motion for Preliminary Injunction, and Order on Motion for Partial Summary
Judgment and Motion for Preliminary Injunction, Docs. 1, 4, 8, 22, 26, 27, 38, Sabal Trail
Transmission, LLC v. 18.27 Acres in Levy County, Florida (Thomas Trust), 280 F. Supp. 3d
1331, No: 1:16-cv-00093-MW-GRJ (N.D. Fla. 2016) (Hon. Mark E. Walker, presiding).
19. See Transwestern Pipeline Co. v. 17.19 Acres, 550 F.3d 770, 774–75 (9th Cir. 2008)
(stating that “[a]ll courts examining the issue have agreed that the NGA does not authorize
the quick-take power, nor can it be implied, because eminent domain statutes are strictly
construed to exclude those rights not expressly granted”); see also United States v. Parcel of
Land, 100 F. Supp. 498, 501 (D.D.C. 1951) (The power to take possession prior to the payment
of compensation is referred to as the “quick-take” power.).
20. See 15 U.S.C. § 717f(h) (2012).
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86.72 Acres of Land,21 the owners urged the court to adhere to the
substantive-entitlement principle explained in Northern Border because it properly construed the language and the intentions of Congress found in section 717f(h) of the NGA. Additionally, the owners
contended that the grant of “immediate possession” pled by the pipeline company, unlike a “quick-taking,” neither required an initial
deposit of the condemnor’s estimation of value nor was it circumscribed by any formal vesting of title with a “grant of easement,” with
legally described boundaries or language that provided specific delineation between the use of the easement holder vis a vis the underlying
fee owner. In response, Sabal Trail argued that the Environmental
Impact Statement (“EIS”), which accompanied the company’s FERC
Certificate, was sufficient to govern over the condemnor’s use of the
property during the initial stage of construction.22
Despite the challenge of the eleven property owners, the Northern
District Court granted partial summary judgment on Sabal Trail’s
motion regarding the “right to take” and its motion for “immediate
possession.”23 The court distinguished the case from the Seventh
Circuit’s decision in Northern Border by pointing out that the pipeline
company had voluntarily filed its condemnation in state court, not
federal. Further, the court found the precedent of the Fourth Circuit
in Sage was more persuasive. Although recognizing that Congress
did not specifically authorize a “quick-take” power in the NGA, the
court found that “immediate possession” was a “practical substitute,”
reasoning that the four-part test for preliminary injunctive relief
21. 144 F.3d 469 (7th Cir. 1998).
22. Essentially, as is typically the case in lineal corridor takings under most state jurisdictions’ “quick-take” procedures, the reviewing court is there to determine whether the legal
quality and quantity of the estate sought for acquisition is reasonably necessary to accomplish
the public purpose pled by the condemning authority. Further, the condemnor’s use, particularly
the use that is associated with temporary construction easements, continues under the jurisdiction of the court, so that the owner is able to enforce any limitations set forth upon the
easement holder’s use, established by a formal vesting of legal title in an easement. With
“immediate possession,” which is granted without the vesting of any legal title to temporary
or permanent easements until the final judgement of the eminent domain proceedings, there
are only general, unspecific limitations on the pipeline company’s use, contained within
thousands of pages of the project’s Environmental Impact Statement, leaving the owner to
dispute whether enforcement is even available under the jurisdiction of the court or, instead,
whether it is only available through FERC administrative procedures.
23. Sabal Trail Transmission, 2016 U.S. Dist. LEXIS 192660 (Hon. Mark E. Walker,
presiding).
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under rule 65 of the Federal Rules of Civil Procedure followed a more
stringent standard than even the requirements imposed on the federal government when they established “quick-take” authority under
its legislation, the Declaration of Taking Act (“DTA”).24
In considering Sage’s precedent, the court reasoned:
At the heart of the Fourth Circuit’s reasoning is the point that
“[a] preliminary injunction is, of course, ‘appropriate to grant
intermediate relief of the same character as that which may be
granted finally.’” Once the district court has established the gas
company’s right to condemn, the gas company is legally entitled
to possession upon the entry of final judgment. So long as the
requirements for a preliminary injunction are also satisfied, the
district court can then grant immediate possession “as a form of
intermediate relief.”25

Stated otherwise, upon establishing its “right to take” by means of a
partial summary judgment, the court found that the pipeline company was already “legally entitled to possession upon entry of final
judgment.” Reducing the issue to only a question of timing, the court
did not find any argument persuasive to otherwise delay granting
possession to Sabal Trail until after determination of compensation,
so long as the four-part test for preliminary injunction was also met.
The court further accepted the validity of the reasons set forth by
Sabal Trail when it defined its irreparable harm as follows:
To meet the May 1, 2017, in-service date, Sabal Trail must begin
preconstruction activities as soon as possible and these activities
must be completed in order to begin pipeline construction on
June 21, 2016. A pipeline project of the magnitude of the Sabal
Trail Project requires a complex and coordinated construction
process, with work activities being performed in sequential phases.
Temporarily stopping construction or moving around a parcel of
property not yet acquired would cause Sabal Trail to incur substantial costs and increase the risk of missing the May 1, 2017,
in-service date.26
24. 40 U.S.C.S. § 3114 (2019).
25. Id. at *22–23 (citations omitted).
26. Id. at *23–24 (citations omitted).
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In final summary, the 263 Sabal Trail cases filed in federal courts
in Florida have so far followed the new blueprint espoused in Sage’s
precedent.27 Before the end of June 2016, Sabal Trail had been
granted “immediate possession” in all 263 cases filed in federal courts
in Florida. While some of the cases of the eleven property owners
who challenged Sabal Trail’s simultaneous motions of “right to take”
and “immediate possession” are yet pending, no appeals have been
filed either on an interlocutory basis or following any final order in
any of the cases to challenge “immediate possession.”28
While it appears the precedent in Sage has been widely accepted
among federal district courts, a challenge arose in the Third Circuit to
using “immediate possession” as a substitute for what Congress did
not authorize in the NGA as a “quick-taking” power.29 The Third Circuit joined the Fourth and Eighth Circuit Courts in denying such a
challenge and granting the injunctive relief of “immediate possession.”
Recently, the U.S. Supreme Court denied certiorari to review this
new challenge.30
II. CHOICE OF LAW FOR THE MEASURE OF COMPENSATION
A. Choice of Law for the Federal Rule of Decision for Determining
the Measure of Compensation
As demonstrated above, the federal courts in Florida showed a
pragmatic understanding of a natural gas pipeline company’s desire
to avoid a delay in proceeding with the construction of its project by
following the new blueprint espoused in Sage’s precedent as a practical substitute for “quick-taking” authority. Equally so, it is also
apparent that the federal courts in Florida showed their respect for
the constitutional rights of property owners to be justly and fairly
27. See, e.g., id. (citations omitted); see also Sabal Trail Transmission, LLC v. 0.41 Acres,
No. 3:16-cv-274-TJC-JBT, 2016 U.S. Dist. LEXIS 74768 (M.D. Fla. June 8, 2016) (Hon. Timothy
C. Corrigan, presiding); Sabal Trail Transmission, LLC v. 0.06 Acres, No. 5:16-cv-199-Oc-32PRL,
2016 U.S. Dist. LEXIS 68613 (M.D. Fla. May 25, 2016) (Hon. James S. Moody, Jr., presiding).
28. Such appeals are unlikely because, as a practical matter, even if prevailing on the
issue, the pipeline is already constructed.
29. See, e.g., Transcontinental Gas Pipeline Co. v. Permanent Easements for 2.14 Acres,
907 F.3d 725 (3d Cir. 2018); see also Lynda Like v. Transcontinental Gas Pipeline Co., No. 181206 (2018) (cert. pet. filed).
30. See Lynda Like v. Transcontinental Gas Pipeline Co., No. 18-1206 (2018) (cert.
denied); see also Alliance Pipeline, LP v. 4.360 Acres, 746 F.3d 362, 368–69 (8th Cir. 2014),
cert. denied, 135 S. Ct. 245 (2014); Columbia Gas Trans., LLC v. 1.01 Acres, 768 F.3d 300,
315–16 (3d Cir. 2014), cert. denied, 135 S. Ct. 245 (2014).
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compensated for Sabal Trail’s taking of temporary and permanent
easements without their consent.
As previously discussed, prior to the Sabal Trail project, pipeline
companies filed condemnation proceedings in Florida’s state courts
in order to avail themselves of “quick-taking” authority under section 361.05 of the Florida Statutes, which would allow early vesting
and possession of title to avoid delays in project construction. However, following ten years of federal jurisprudential development that
now allows “immediate possession” at the early stages of condemnation proceedings, the apparent incentive for companies like Sabal Trail
to file their condemnation proceedings in Florida’s state courts has
long gone. As such, pipeline companies now avail themselves of federal
courts in Florida instead of state courts, almost without exception.
Because the Sabal Trail project was the first instance in Florida
wherein a lineal corridor project of this scope and nature proceeded
with eminent domain in federal courts, a new issue emerged along the
lines of battle between condemnor and condemnee. Oddly enough, in
its broadest sense the issue touches on the principles of federalism
and the division of power between federal and state governments.
In regards to property rights, however, the issue is far more significant to a condemnee than to a condemnor when a pipeline company
is afforded “immediate possession” at the early stages of condemnation
proceedings. This issue broaches whether the “measure of compensation” is determined by state property law or federal common law,
given that it is a private licensee exercising the eminent domain
power and not the federal government itself. As explained below,
the contrast between state and federal law, particularly with respect
to Florida law, is quite marked.
B. Differences Between State and Federal Law for Determining the
Measure of Compensation
In condemnation actions in Florida, under state law, the measure
of compensation is determined by Article X, Section 6, of the Florida
Constitution, which provides that:
No private property shall be taken except for a public purpose and
with full compensation therefor paid to each owner or secured by
deposit in the registry of the court and available to the owner.31
31. FLA. CONST. art. X, § 6 (emphasis added).
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This differs from the Fifth Amendment of the U.S. Constitution,
which provides: “nor shall private property be taken for public use,
without just compensation”32
It is “fundamentally clear” from the Florida Supreme Court’s decisions in Dade County v. Brigham,33 and Joseph B. Doerr Trust v.
Central Florida Expressway Authority,34 that the measure of compensation includes the right to reasonable attorney’s fees and costs.35 The
court in Doerr Trust, most particularly, identifies the right of an owner
to reasonable attorney’s fees and costs as an element that distinguishes the State’s measure of compensation, or full compensation,
from the federal measure, or just compensation. Indeed, Florida cases
interpreting full compensation emphasize that “the theory and spirit
of such guarantee is that owner shall be made whole so far as possible
and practicable.”36 Thus so, the state standard is recognized as being
more “expansive” than the federal just compensation measure.37
According to Florida law, the owner whose property is taken without consent and who is necessarily made a defendant by an authority that condemns the owner’s private property, should be paid the
necessary and reasonable cost of defending his or her property
rights, as part of the measure of compensation.38 If owners have to
pay out, from the compensation awarded for their property, the costs
of defending a condemnation action, it could not be said that the
owners were made whole or put in the same financial position after
the taking as they were before the taking.39 Likewise, the constitutional measure of full compensation in Florida takes into account that
the owner should be placed on “equal footing” with the condemnor
regarding the reasonableness of the award of attorneys’ fees and
costs to be paid by the condemnor.40
32. U.S. CONST. amend. V (emphasis added).
33. 47 So. 2d 602 (Fla. 1950).
34. 177 So. 3d 1209, 1215 (Fla. 2015).
35. See id. at 1215.
36. See Brigham, 47 So. 2d at 603.
37. See Doerr Trust, 177 So. 3d at 1215, n.5.
38. See Brigham, 47 So. 2d at 604–605; Doerr Trust, 177 So. 3d at 1215 (citing Brigham,
47 So. 2d 602).
39. See Brigham, 47 So. 2d at 604–605; Doerr Trust, 177 So. 3d at 1215 (citing Brigham,
47 So. 2d 602).
40. See Brigham, 47 So. 2d at 603–04; see also Doerr Trust, 177 So. 3d at 1213, 1215–19. As
a recent example, in Doerr Trust, the Florida Supreme Court awarded additional attorneys’
fees to the property owner for “over-litigation” or “excessive litigation” on the part of the
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It doesn’t stop there. Other substantive law differences exist between full compensation and just compensation than just the requirement that the condemning authority pay for the owner’s attorneys’
fees and costs. This is, perhaps, most apparent to experienced trial
practitioners and can best be illustrated by a side by side comparison
condemning authority’s attorneys. See Doerr Trust, 177 So. 3d at 1215–19. There are provisions within Florida’s Eminent Domain Code, chapters 73 and 74 in the Florida Statutes,
for the award of attorneys’ fees. See FLA. STAT. § 73.092. It sets forth different formulae for the
award of attorneys’ fees. Id. In most instances, it provides a benefit-based, result-oriented fee
calculated by applying a sliding-percentage scale to the difference between the condemnor’s
initial pre-suit offer to the property owner and the final amount agreed in settlement or determined by jury verdict. See FLA. STAT. § 73.092(1).
However, the court in Doerr Trust recognized “where private property owners are forced to
defend against excessive litigation caused by a condemning authority, a mandatory statutory
formula that generates a fee award below that which is considered reasonable denies those
property owners their right to full compensation that is guaranteed by the Florida Constitution.” Doerr Trust, 177 So. 3d at 1217. The court, therefore, held that when a condemning
authority engages in tactics that cause excessive litigation, the reasonable amount of attorneys’
fees should not be limited to the benefit-based statutory formula alone but should also include
additional fees for those hours incurred in defending against excessive litigation. Id. Accordingly,
the court awarded additional fees pursuant to an hourly-based lodestar formula for the time
expended by the owner’s lawyers to defend against excessive tactics on top of the fees awarded
from the benefit-based formula. Id.; see also FLA. STAT. § 73.092(1), (2).
In so doing, the court affirmed that it is the courts, not the legislature, that ultimately
determines the reasonable amount awarded for attorneys’ fees as part of the constitutional
measure of compensation. Doerr Trust, 177 So. 3d at 1216. Stated otherwise, even when the
legislature enacts a statute that sets reasonable parameters for such an award, it is the courts
that determine whether the operation of the statute “runs afoul of the constitutional guarantee
that private property owners receive full compensation for the taking of their property.” Id.
So too, in reaching its holding, the court in Doerr Trust emphasized the importance of “fair
play” in eminent domain proceedings, because of the inherent disadvantage to the property
owner and the understanding that the condemnor, in many instances, has “unlimited resources.” See id. at 1216–17. Unlike litigation between private parties, a condemnation under
government power should not be a matter of “dog eat dog” or “win at any cost.” See id. at 1216
(citing Shell v. State Rd. Dep’t, 135 So. 2d 857, 861 (Fla. 1961)).
The reasoning in Doerr Trust echoes another oft-quoted decision of the Florida Supreme
Court wherein Justice Drew, in a concurring opinion, sagely wrote:
The fact that the sovereign is now engaged in great public enterprises necessitating
the acquisition of large amounts of private property at greatly increasing costs is
no reason to depart from the firmly established principle that under our system
the rights of the individual are matters of greatest concern to the courts. The
powerful government can usually take care of itself; when the courts cease to protect the individual—within, of course, constitutional and statutory limitations—
such individual rights will be rapidly swallowed up and disappear in the maw
of the sovereign. If these immense acquisitions of lands point to anything, it is
to the continuing necessity in the courts of seeing to it that, in the process of
improving the general welfare, individual rights are not completely destroyed.
Jacksonville Expressway Authority v. Henry G. Dupree, Co., 108 So. 2d 289, 293 (Fla. 1959)
(Drew, J., concurring).
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of the proposed state and federal jury instructions that were submitted by the parties in two Sabal Trail cases that proceeded to jury
trials in 2018.41
For example, under the Florida Bar recommended jury instructions,
the constitutional measure of full compensation is explained using
the following language derived from Florida case law: “The owner
is to be put in as good a position financially as he or she would have
been if the property had not been taken.”42 Further, under the state
constitutional measure of full compensation, fair market value does
not serve as the exclusive standard of measurement:
The constitutional requirement of full compensation means that
the landowner must be paid completely for the whole loss resulting from the taking. In most cases, it will be necessary and sufficient to full compensation that the award constitute the fair
market value of the property. Although fair market value is a
reliable standard in determining the amount of full compensation to be paid to the owner, it is not the only standard. It is merely
a tool to assist you in determining what is full compensation as
guaranteed by the Florida Constitution. In determining full compensation, all facts and circumstances that bear a reasonable
relationship to the owner’s loss must be taken into account.
Fair market value is the price that a seller willing, but not compelled to sell, and a buyer willing, but not compelled to buy, would
agree on in fair negotiations with knowledge of all the facts. In
making your determination, you should take into account all factors that might fairly be considered and be reasonably given substantial weight in the bargaining between the seller and the buyer.

41. Cf., e.g., FLORIDA BAR, FLORIDA EMINENT DOMAIN PRACTICE AND PROCEDURE § 11.3(C),
(E), (F), (G), and (H) (10th ed. 2017), with 3A KEVIN F. O’MALLEY ET AL., FEDERAL JURY
PRACTICE AND INSTRUCTIONS (6th ed. 2019), ch. 154, Eminent Domain, §§ 154.30, 154.31; see,
e.g., Proposed Jury Instructions and Jury Instructions Entered, Docs. 106, 125, Sabal Trail
v. 3.921 Acres in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL
(M.D. Fla. 2018) (Hon. James S. Moody, presiding); Response to Motion in Limine, Exibits 1,
2, 3, & 4, Notice of Objection to Jury Instructions (Plaintiff), Order Overruling Objection to
Jury Instructions, Notice of Objection to Jury Instructions (Defendant), Order Sustaining
Objections to Jury Instructions, and Jury Instructions Entered, Docs. 123, 123 (1)-(4), 160, 161,
162, 163, 186, Sabal Trail v. 18.27 Acres in Levy County, Florida (Thomas Trust), No. 1:16-cv00093-MW-GRJ (N.D. Fla. 2018) (Hon. Mark E. Walker, presiding).
42. FLORIDA EMINENT DOMAIN PRACTICE AND PROCEDURE, supra note 41, § 11.3(C).
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You may also consider the market of other comparable property
as of the date of the valuation and all other factors tending to
increase or reduce the value of the property that a prudent seller
and buyer would consider in negotiating a voluntary sale and
purchase of the property taken.
The property should be valued according to its highest and best
use. The phrase “highest and best use” means the highest and
most profitable use for which the property is reasonably adaptable
and needed, or is likely to be needed, in the foreseeable future.43

By comparison, a known treatise on federal practices and procedures explains the constitutional measure of just compensation derived from federal case law as follows: “The term ‘just compensation’
means the ‘fair market value’ of the property on the date of value.”44
Under the federal constitutional measure, just compensation and
fair market value are one in the same, with fair market value being
an exclusive standard:
“Fair market value” means the price in cash the property would
have brought on the date of value, considering its highest and
most profitable use, if then offered for sale in the open market
with a reasonable time allowed to find a purchaser.
Said another way, “fair market value” means the amount a fullyinformed, reasonable, and willing buyer would have paid and a
fully-informed, reasonable, and willing seller would have agreed
to accept in an arms-length transaction with both parties being
fully informed concerning all of the advantages and disadvantages of the property and neither acting under any compulsion
to buy or sell.
In arriving at your determination of fair market value, you should
take into account all factors that could fairly be suggested by the
seller to increase the price paid, and all counter-arguments which
the buyer could fairly make to reduce the price. Your determination is to be made in the light of the opinions of the various witnesses and all facts affecting value as shown by the evidence in the
case.45
43. Id. § 11.3(E).
44. O’MALLEY ET AL., supra note 41, § 154.30.
45. Id. § 154.31.
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From an experienced trial practitioner’s standpoint, the difference
is not insignificant. Just as the language differs between the two sets
of jury instructions, so does the available elements of persuasion for
a jury to consider. A closing argument under the state law’s set of
jury instructions is far different from a closing argument under the
federal law’s set of jury instructions. Compare, for instance, the state
standard that requires the jury to consider “the whole loss resulting
from the taking,” that “fair market value” is “a tool to assist you in
determining what is full compensation,” and that the “[o]wner is to
be put in as good a position financially as he or she would have been
if the property had not been taken” against the federal standard,
which, without further elaboration, the measure of compensation is
defined exclusively to be “fair market value.”
C. Sabal Trail Natural Gas Pipeline
Returning to illustrative example of the Sabal Trail project, it was
not long after the federal courts granted “immediate possession” when
two matters were set for both briefing and hearing with regards to the
24 cases in the Northern District and 49 cases in the Middle District:
(1) whether state or federal law controls over the measure of compensation; and (2) whether Sabal Trail cases would be tried by jury
or commission.46 Because there is no express provision in the NGA
as to whether state substantive law or federal common law will control the source of law47 over the measure of compensation, Sabal
Trail sought to have the courts determine that federal law, using the
“just compensation” standard, would determine compensation.
Looking first to the condemnor’s side of the argument, Sabal Trail
argued that there is no difference between the federal government exercising eminent domain power and a private gas company exercising
the same federal power, which has been transferred to it by the NGA.
Sabal Trail primarily relied on the U.S. Supreme Court decision in
United States v. Miller48 which held that local law does not nor could
46. This article will examine both matters, starting with the first.
47. Courts interchangeably use the phraseology “source of law” or “choice of law” when
referring to the application of state or federal law with the “federal rule of decision” regarding
the measure of compensation.
48. 317 U.S. 369, 379–80 (1943).
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not affect questions of substantive right such as the measure of compensation, which is grounded upon the Constitution of the United
States. Following this line of reasoning, Sabal Trail extended its argument to say that its federal power of eminent domain may not be
diminished or prescribed by state law. It added, as the U.S. Supreme
Court held in Kohl v. United States49:
If the United States have the power, it must be complete in itself.
It can neither be enlarged nor diminished by a State. Nor can
any state prescribe the manner in which it must be exercised.50

Thus so, as Sabal Trail contended, unless Congress explicitly subjects
the federal eminent domain power to state law, federal law controls.51
Looking next to the property owners’ side of the argument, the
owners initially noted that all of the cases relied upon by Sabal Trail
to establish that the federal eminent domain power can neither be
diminished nor prescribed by state law, such as United States v.
Miller,52 were also cases where the federal government is the condemnor. These were not cases in which a private company was authorized by Congress to use the eminent domain power. In light of the
foregoing, the property owners’ argument focused on the following
question: What is the federal rule of decision as to the measure of
compensation when Congress is silent in the authorizing Act that
transfers the eminent domain power to a private company?
Regarding the Sabal Trail cases filed in Florida courts, counsel for
various property owners collectively responded in a joint briefing
that states substantive law should apply. Essentially, without the
same federal interests at stake when the condemnor is, in fact, the
federal government, the principles of federalism require that federal
common law yield to a state’s sovereignty over its own property law
when the eminent domain power is being used by a private, for-profit
licensee company. The property owners primarily relied on a case
decided by the former Fifth Circuit, dealing with the Federal Power
Act (“FPA”), over whether state substantive law or federal common
49.
50.
51.
52.

91 U.S. 367 (1875).
Id. at 374.
See United States v. 93.970 Acres, 360 U.S. 328, 332–33 (1959).
317 U.S. 369 (1943).
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law should control. The property owners argued that the case, Georgia
Power v. Sanders,53 was binding precedent on the subsequently formed
Eleventh Circuit and, therefore, binding on the district courts in
Florida, concerning Sabal Trail.54
In Georgia Power, the Fifth Circuit analyzed the question of
whether state substantive law or federal common law should apply
in a taking under the FPA. Because the FPA did not expressly determine the question of which law should apply, the court undertook
an exhaustive analysis of the source of law issue, ultimately determining that Georgia’s state substantive law should apply. Upon
finding that no federal interests were at stake when private companies exercised the eminent domain power under the FPA, the court
decided that state law should be the substantive source of law for
determining the measure of compensation. Without any federal interests controlling, the licensee, private, for-profit company is required
to respect state sovereignty and, more particularly, the state’s law
of real property.
With the reasoning in Georgia Power being so compelling, opposing parties in the Florida district courts argued over the extent that
the FPA and NGA could be compared to one another. The district
courts found, in no uncertain terms, that the FPA and NGA were
similar, if not identical, in the context of congressional acts authorizing private companies to use the eminent domain power without
provisions expressly relating to decisional law.55 Arguing that the
FPA and NGA are essentially identical, the property owners contended that the same choice-of-law analysis in Georgia Power should
apply to the eminent domain actions initiated by Sabal Trail.
Furthermore, in surveying the prevailing jurisprudence on a national scale, the vast weight of persuasive law was in favor of the
53. 617 F.2d 1112 (5th Cir. 1980) (en banc).
54. See Bonner v. City of Prichard, 661 F.2d 1206,1207 (11th Cir. 1981) (en banc) (Former
Fifth Circuit decisions rendered prior to September 30, 1981, are binding precedent within
the Eleventh Circuit).
55. In applying an incisive wit to a note in his opinion, Judge Mark E. Walker, United
States District Judge, rejected Sabal Trail’s argument that United States v. Miller was “strikingly
similar” to its case while also asserting that the NGA is nothing like the FPA by reasoning
that this was like saying “men’s soccer is ‘strikingly similar’ to bobsledding, yet not women’s
soccer.” See Sabal Trail Transmission, LLC v. Real Estate, No. 1:16-CV-063-MW-GRJ, 2017
U.S. Dist. LEXIS 99370 *15–16, n.10 (N.D. Fla. June 6, 2017).
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application of state law to the measure of compensation when private companies proceeded to exercise the eminent domain power
under the NGA. In fact, five federal circuits, including the Second,
Third (recently decided), Fifth, Sixth, and Tenth Circuits, previously
held that state substantive law should determine the measure of
compensation in like-kind cases.56 So too, eleven federal districts
agree,57 whereas only two federal districts have held to the contrary.58
As for the Sabal Trail cases, the federal district courts in Florida
followed the binding precedent of Georgia Power. A few days before
the hearing on this issue in the Middle District, the Honorable Mark
E. Walker of the Northern District issued an order denying Sabal
Trail’s Motion for Partial Summary Judgment, determining that
Florida state substantive law would supply the measure of compensation, and deciding that defendants would be entitled to jury trials
56. See Tenn. Gas Pipeline Co., LLC v. Permanent Easement for 7.053 Acres, No. 17-3700,
2019 U.S. LEXIS 21901 at *1 (3d Cir. 2019); Georgia Bison Pipeline, LLC v. 102.84 Acres, 560
Fed. App’x. 690, 695–96 (10th Cir. 2013); Rockies Express Pipeline v. 4.895 Acres, 734 F.3d
424, 429 (6th Cir. 2013); Columbia Gas Trans. Co. v. An Exclusive Natural Gas Storage Easement, 962 F.2d 1192 (6th Cir. 1992), cert denied, 506 U.S. 1022 (1992); Winooski Hydroelectric
Co. v. Five Acres, 769 F.2d 79, 81–82 (2d Cir. 1985); Miss. River Trans. Corp. v. Tabor, 757
F.2d 662, 665 & n.2–3, 5 (5th Cir. 1985); Georgia Power v. Sanders, 617 F.2d 1112 (5th Cir.
1980) (en banc).
57. See Columbia Gas Transmission, LLC v. Booth, No. 1:16-cv-1418, 2016 WL 7439348,
at *5–6 (N.D. Ohio Dec. 22, 2016); Equitrans v. 0.56 Acres, No. 1:15CV106, 2016 WL 3982479,
at *2 (N.D.W. Va. July 22, 2016); N. Natural Gas Co. v. Kingman, 2 F. Supp. 3d 1174, 1179
(D. Kan. 2014); Cadeville Gas Storage, LLC v. 10.00 Acres, 2013 WL 6712918, at *9–10 (W.D.
La. Dec. 20, 2013); Tex. Gas Transmission v. 18.08 Acres, 2012 WL 6057991, at *5 (N.D. Miss.
Dec. 6, 2012); Perryville Gas Storage, LLC v. Dawson Farms, 2012 WL 5499892, at *7–8
(W.D. La. Nov. 13, 2012); Columbia Gas Transmission, LLC v. Crawford, 746 F. Supp. 2d 905,
910 (N.D. Ohio 2010); Rockies Express Pipeline LLC v. 77.620 Acres, No. 08-cv-3127, 2010 WL
3034879, at *2 (C.D. Ill. Aug. 3, 2010); Maritimes & Ne. Pipeline, LLC v. 0.714 Acres, No. 02
-11054-GAO, 2007 WL 2461054, at *2 (D. Mass. Aug. 27, 2007); Portland Natural Gas
Transmission Sys. v. 19.2 Acres, 195 F. Supp. 2d 314, 319–20 (D. Mass. 2002); Florida Gas
Transmission Co. v. 9.854 Acres, No. 96-14-83-CIV, 1999 WL 33487958, at *1 (S.D. Fla.
May 27, 1999); Spears v. Williams Natural Gas Co., 932 F. Supp. 259, 260–61 (D. Kan. 1996);
Tennessee Gas Pipeline Co. v. 104 Acres, 780 F. Supp. 82, 85–86 (D.R.I. 1991); Ozark Gas
Transmission Systems v. Barclay, 662 S.W. 2d 188, 193 (Ark. App. 1983).
58. See Tennessee Gas Pipeline Co. v. Permanent Easement for 7.053 Acres, No. 3:12-cv
-01477, 2017 WL 3727449 (M.D. PA. Aug. 30, 2017), rev’d, Tenn. Gas Pipeline Co., LLC v.
Permanent Easement for 7.053 Acres, No. 17-3700, 2019 U.S. LEXIS 21901, at *1 (3d Cir.
2019); Columbia Gas Transmission, LLC v. 252.071 Acres, No. ELH-15-3462, 2016 WL
7167979 (D. Md. Dec. 8, 2016); Tennessee Gas Pipeline Co. v. Permanent Easement for 1.7320
Acres, No. 3:CV-11-028, 2014 WL 690700 (M.D. Pa. Feb. 24, 2014). But see Equitrans v. 0.56
Acres, No. 1:15CV106, 2016 WL 3982479, at *2 (N.D.W. Va. July 22, 2016).
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(as opposed to commissions).59 The Honorable Timothy J. Corrigan of
the Middle District followed suit, adopting Judge Walker’s reasoning
in applying Florida state substantive law and in allowing jury trials.60
From the district court’s point of view, it was plain to Judge Walker
as a matter of fundamental property rights and given the weight of
overwhelming precedent that state substantive law should be the
rule of decision. In the opening paragraph of his opinion, Judge
Walker reasoned:
“[T]he dichotomy between personal liberties and property rights
is a false one. Property does not have rights. People have rights
[, such as t]he right to enjoy property without unlawful deprivation . . . . That rights in property are basic civil rights has long
been recognized.” Those basic civil rights also dictate that private property owners must be compensated when their property
is taken for public use.
This case presents a related, straightforward choice-of-law question. What substantive law controls the amount of compensation
due to a private landowner for the taking of his or her property by
a private entity exercising federal eminent-domain authority—
federal or state law? If federal law controls, Defendants are not
entitled to litigation expenses. But if state law controls, they are.
. . . Eleventh Circuit precedent—and the overwhelming weight
of authority—teaches that state substantive law controls . . . .61

In concluding his opinion, Judge Walker aptly described the relationship between the parties who find themselves on either side
of an involuntary taking:
Condemnation is not akin to marriage—it is far from a joyous
affair. (“Condemnation at best is an unhappy event aggravated
by . . . the subjective (and often unrealistic) beliefs of [both] parties
59. Sabal Trail Transmission, LLC v. Real Estate, No. 1:16-CV-063-MW-GRJ, 2017 U.S.
Dist. LEXIS 99370 (N.D. Fla. June 27, 2017).
60. Sabal Trail Transmission, LLC v. 1.127 Acres of Land, No. 3:16-CV-263-J-20PDB,
2017 U.S. Dist. LEXIS 92003 (M.D. Fla. June 15, 2017).
61. Sabal Trail Transmission, LLC v. Real Estate, No. 1:16-CV-063-MW-GRJ, 2017 U.S.
Dist. LEXIS 99370, at *2 (N.D. Fla. June 27, 2017) (quoting Lynch v. Household Fin. Corp.,
405 U.S. 538, 552 (1972) (citations omitted)).
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as to value and damage[s].”). Indeed, it is quite likely that neither
party will be enthralled with this case’s outcome; Defendants are
having their property unilaterally taken from them, while Plaintiffs are being forced to pay more for that property than they feel
law requires. But state substantive law governs the compensation
measure in eminent-domain condemnation proceedings brought
by private parties against private property owners. Florida’s “full
compensation” measure therefore applies here.62

Since the Northern and Middle District Courts in Florida decided
the issue, Sabal Trail has filed four appeals before the Eleventh Circuit seeking reversal of the lower courts’ rulings on the source-of-law
issue for determining the measure of compensation.63 Three of the
appeals followed with two full-jury trials, discussed below in greater
62. Sabal Trail Transmission, LLC v. Real Estate, No. 1:16-CV-063-MW-GRJ, 2017 U.S.
Dist. LEXIS 99370, at *19 (N.D. Fla. June 27, 2017) (citations omitted) (quoting Phelps Dodge
Corp. v. Atchison, 400 F.2d 20, 24 (10th Cir. 1968)). It may be that Judge Walker’s description
of the constitutional estrangement is understated. Like a marriage dissolution, much depends
upon the conduct of the parties who are required to resolve the equities of a new real property
paradigm—the fee owner and an intervening owner who has forcibly taken over easement rights,
which allow the property to be engaged with an uninvited and, debatably, undesirable use.
Along the same lines, Judge Walker elsewhere displayed an understanding about how it
is that the condemnor gets what it wants with the accommodation of immediate possession,
which allows the condemnor to construct its pipeline without delay, while the owner is required to wait the determination of the measure of compensation at the same time as enduring
the condemnor’s exercise of the owner’s taken easement rights. He wrote:
This is an eminent domain case. Over a year has passed since this Court granted
Plaintiff’s Motion for Partial Summary Judgment as to Plaintiff’s right to condemn
an easement through Defendants’ property to build a natural gas pipeline. Since
then, Plaintiff took possession of the subject property. Pipeline construction
began and ended. And now Plaintiff must compensate Defendants for the taking.
Plaintiff’s activities understandably caused significant heartburn for Defendants.
One Defendant described the “continued intrusion” on the property, including
Plaintiff’s practice of “fly[ing] the damn helicopter over there,” and “people coming
in . . . unannounced.” This Defendant also worried about the fact that Plaintiff put
the pipeline in the ground “less than a football field” away from his children’s
bedroom windows.
Sabal Trail Transmission, LLC v. 18.27 Acres in Levy County, Florida (Thomas Trust), 280
F. Supp. 3d 1331, 1333, No: 1:16-cv-00093-MW-GRJ (N.D. Fla. 2016) (citations omitted).
63. Sabal Trail Transmission, LLC v. 2.468 Acres of Land in Levy County, Florida (Ryan
Thomas), No. 19-10722 (11th Cir. 2019); Sabal Trail Transmission, LLC v. 1.401 Acres of Land
in Hamilton County, Florida (Violetta Lara), No. 18-15259-DD (11th Cir. 2019); Sabal Trail
Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.),
No. 18-11836-GG (11th Cir. 2018); Sabal Trail Transmission, LLC v. 18.27 Acres in Levy
County, Florida (Thomas Trust), 280 F. Supp. 3d 1331, 1333, No: 1:16-cv-00093-MW-GRJ
(N.D. Fla. 2016).
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detail. From the record of those two trials, it is quite evident how
the difference between the Florida measure of full compensation and
the federal measure of just compensation certainly raises the stakes
on how the issue of source of law is answered.64
The briefing at the appellate level before the Eleventh Circuit
delved even more deeply into the reasoning of the Fifth Circuit in
Georgia Power and how principles of federalism undergird a constitutional system of government in which federal and state governments share sovereignty.
Once again, the issue at bar in the Sabal Trail cases, as in Georgia
Power, is: “What is the appropriate federal rule or source of law for
‘determining the measure of compensation’ when a private licensee
exercises the power of eminent domain pursuant to a Congressional
statute which does not otherwise express the federal intent?”65 Applying the principles of federalism to the choice-of-law analysis requires
that the federal courts constrain the creation or application of “federal
common law” as a rule of decision, to the extent practicable, in order
to allow state law to continue to operate in substantive spheres that
have traditionally been state rather than federal domains. In this
instance, it has always been state law that defines property law and
property rights.66 Explained more precisely in the owners’ briefing
before the Eleventh Circuit:
With that said, it bears emphasis that the decision in Georgia
Power has deep Constitutional roots, and it is ultimately structural features of our Constitutional system that establish Florida
64. The first Sabal Trail case that proceeded to a jury trial, during the week of February 26,
2018, was styled Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake County,
Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. 2018) (Honorable
James S. Moody, presiding). The jury returned a verdict in the amount of $309,500, nearly
$5,000 less than the opinion of full compensation testified to by the owner’s appraiser. The
jury rejected the opinion of $56,800 testified to by Sabal Trail’s appraiser.
A second jury trial, involving two other cases, proceeded during the week of November 5,
2018. These cases were styled Sabal Trail Transmission, LLC v. 18.27 Acres of Land in Levy
County, Florida (Thomas Trust), No. 1:16-cv-00093-MW-GRJ (N.D. Florida 2019), and Sabal
Trail Transmission, LLC v. 2.468 Acres of Land in Levy County, Florida (Ryan Thomas), No.
1:16-cv-00095-MW-GRJ (M.D. Fla. 2019) (Honorable Paul C. Huck, presiding). The jury returned verdicts of $861,264 and $463,439, respectively, in excess of the amounts testified to
by the owners’ appraiser. This was in sharp contrast to the $34,000 and $5,100 testified to by
Sabal Trail’s appraiser.
65. Georgia Power v. Sanders, 617 F.2d 1112, 1113 (5th Cir. 1980).
66. See Preseault v. Interstate Commerce Comm’n, 494 U.S. 1, 20 (1990) (O’Connor, J.,
concurring).
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substantive law as the appropriate source for a federal rule of
decision concerning the measure of compensation owed to a landowner when a private party such as Sabal Trail, acting pursuant
to a federal statutory delegation of eminent domain authority,
takes private Florida land for use in a privately-owned and
operated infrastructure project.
Starting with the basics, the federal government is one of limited
and enumerated powers, and powers not delegated to the federal
government are reserved to the states. This system of dual sovereignty is referred to as federalism. Principles of federalism inform
choice-of-law analysis in the federal courts, because federal courts
do not recognize a “general common law,” and the creation and
application of “federal common law” is constrained and guided
by the principle that to the extent practicable, state law should
be allowed to operate in substantive spheres that have traditionally been state rather than federal domains.67

Reasoning that laws of real property have historically existed within
the realm of a state’s sovereignty, the choice-of-law analysis that
extolls the principles of federalism favors the state’s control of the
rule of decision, in the absence of any compelling countervailing federal interests, when it is a private licensee that exercises the eminent domain power.
Creating and defining the scope of property interests, especially
in real property, is a quintessential area in which state law has
historically provided the source of pertinent authority, including
in eminent domain cases adjudicated in the federal courts.
These basic principles of federalism were acknowledged and applied by the en banc court in Georgia Power, culminating in analysis that emphasized the strength of the state interest in avoiding
displacement of its laws in settings where a private entity took
land from a private landowner pursuant to a federal statutory
delegation of eminent domain authority:
In analyzing the state’s interests in having its laws of compensation apply when a licensee exercises the power of
67. See Brief of Appellee Sunderman Groves, Inc., at 30, Sabal Trail Transmission, LLC
v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 18-11836-GG
(11th Cir. 2018) (citations omitted).
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eminent domain under Section 21 of the FPA, we begin
with the state’s interest in avoiding displacement of its laws
in the area of property rights, traditionally an area of local
concern. Since property has been viewed as a bundle of valuable rights and since the question of what constitutes property is usually determined with reference to state law, we
think it consistent that the value of those rights also be
determined with reference to state law. Since states, as well
as the federal government, have an interest in providing
economical energy to their citizens, their laws of compensation, accommodating that interest with that of insuring
that their condemnee-landowner citizens are compensated
in accord with their (states’) views of what is just, are entitled to weight.68

The owners’ briefing before the Eleventh Circuit also addressed
the distinction between cases involving private, for-profit condemnors
and cases involving direct action by the federal government. Such
distinction is particularly pertinent to eminent domain cases under
the NGA, because the NGA’s primary aim was originally “to protect
consumers against exploitation at the hands of natural gas companies.”69 Manifest are the obvious differences between the federal
government exercising eminent domain power in its own name versus
a private corporation exercising eminent domain power under a
statutory delegation:
Federal actors are ultimately controlled by federal officials, sworn
to uphold the Constitution, charged with promoting the public
good, and held accountable by the voters on Election Day. Private
corporations such as Sabal Trail are not sworn to uphold the
Constitution, exist primarily to generate private profit, and are
accountable only to their shareholders, not to the public at-large.
Direct federal condemnations require expenditure of taxpayer
dollars; private corporate condemnors are spending corporate
money. Direct federal condemnations often require ongoing federal participation, via federal employees and contractors, in
construction and maintenance efforts; private condemnations do
68. See Brief of Appellee Sunderman Groves, Inc., at 30–32, Sabal Trail Transmission,
LLC v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 18-11836
-GG (11th Cir. 2018) (citations omitted) (quoting, in block, Georgia Power, 617 F.2d at 1123).
69. Sunray Mid-Con. Oil Co. v. Fed. Power Comm’n, 364 U.S. 137, 147 (1960).
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not. And in direct federal condemnations, the federal government
retains a continued ownership interest in the property taken; no
such federal ownership interest exists in relation to property
taken via eminent domain by a private corporate licensee. These
important differences reinforce the wisdom and continued vitality
of Georgia Power’s careful distinction between direct exercises
of eminent domain by the federal government, versus exercises
of eminent domain by private profit-seeking licensees such as
Sabal Trail.70

While it remains to be seen whether the Eleventh Circuit will affirm
the Northern and Middle District Courts in Florida on the source-oflaw issue, it would seem that Fifth Circuit’s en banc decision in
Georgia Power—notwithstanding being regarded as binding precedent within the Eleventh Circuit—is an extremely well-reasoned
opinion, concerning the constitutional touchstones it followed before
reaching its ultimate conclusion.
Arising from the federal district court in Pennsylvania, another
appeal has just been decided by the Third Circuit within the same
time as the final stages of writing this article.71 In its decision, the
Third Circuit held that state law would supply the rule of decision
in determining the measure of compensation for condemnation under
the NGA. In setting forth the logical steps taken within its reasoning,
the Third Circuit affirmed the similar determination by the Fifth
Circuit in Georgia Power, decided under the analogous FPA. In determining whether to apply federal or state law, the Third Circuit
first held that the interests of the federal government are weaker
when a private party is the condemnor, as opposed to the federal
government, denying the pipeline company's argument that United
States v. Miller,72 bound the Third Circuit to apply federal law, and
drawing a sharp distinction between the federal government and
private for-profit companies.73 Next, the Third Circuit undertook a
detailed Kimbell Foods choice-of-law analysis to determine whether
70. See Brief of Appellee at 34, Sabal Trail Transmission, LLC v. 1.401 Acres of Land in
Hamilton County, Florida (Violetta Lara), No. 18-15259-DD (11th Cir. 2019).
71. Tenn. Gas Pipeline Co., LLC v. Permanent Easement for 7.053 Acres, No. 17-3700,
2019 U.S. LEXIS 21901, at *1 (3d Cir. 2019).
72. 317 U.S. 369 (1943).
73. Tenn. Gas Pipeline Co., LLC v. Permanent Easement for 7.053 Acres, No. 17-3700,
2019 U.S. LEXIS 21901, at *19–20.
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to “adopt state law or adopt a nationwide federal rule.”74 As its basis,
the Third Circuit rightly reasoned that federalism dictated state law
should apply unless a legislative intent to displace state law was
evident. Finally, the Third Circuit subsequently concluded that no
reason existed to fashion a nationally uniform federal rule, that incorporating state law would not frustrate the NGA’s objectives, and
commercial relationships based on state law would be upset by the
adoption of a uniform rule. Consequently, the Third Circuit held that
state law would supply the federal rule as to the measure of compensation under the NGA.75 This decision is especially relevant (and
persuasive) to the Sabal Trail cases pending before the Eleventh
Circuit as Pennsylvania law provides greater compensation to property owners, allowing the recovery of certain consequential fees and
professional fees not allowed under federal law, not dissimilar to
Florida “full compensation” standard.
III. COMMISSION OR JURY TRIAL TO DETERMINE
MEASURE OF COMPENSATION?
A. Deciding Between a Jury or Commission Trial to Determine the
Measure of Compensation
It is a frequently debated point whether trials before a commission or a jury result in a more efficient or fair process in resolving
the question over the measure of compensation in federal takings
cases. Although there are exceptions, most practitioners representing governmental entities, like the U.S. Attorney’s Office, advocate
for commissions while those practitioners representing property
owners advocate for jury trials.
Commissions are thought by some to avoid protracted litigation
and protect against disparate awards to claimants.76 To others,
commissions, which espouse the uniformity of decision when concerning real estate value as a virtue, appear most often to fix upon
the lowest common denominator in determining compensation. Those
74. Id. at *11; *23–34 (citing United States v. Kimbell Foods, Inc., 440 U.S. 715 (1979).
75. Id. at *35.
76. See The Taking: How the Federal Government Abused Its Power to Seize Property for a
Border Fence, T. Christian Miller, Kiah Collier & Julian Aguilar, TEX. TRIBUNE, December 14,
2017, http://www.texastribune.org/2017/12/14/border-land-grab-government-abused-power
-seize-property-fence.
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advocating for owners contend that, even if a right to jury trial is
not fundamental, jury trials best protect a fundamental civil right
of private ownership. Juries, rather than commissions, they urge,
provide a more effective “check and balance” on human nature, in
the exercise of eminent domain power for large-scale acquisitions.
Additionally, there have been a few instances in large-scale acquisitions where condemnors seek to initially set their cases before
appointed commissioners and where property owners are represented
pro se before they can obtain both legal counsel and appraiser to testify. Thereafter, once it has been determined what is just in cases
with pro se litigants, it becomes difficult to persuade well-meaning
commissioners to decide any different.
The Federal Rule of Civil Procedure 71.1(h)(1)(B) governs over the
discretion a judge has in either impaneling a jury or appointing a
commission to determine the measure of compensation in federal
takings cases.77 The plain wording of Rule 71.1(h)(1)(B) establishes
the presumption that a jury trial should be granted when a timely
demand for one has been made. The Rule is express in providing that,
upon timely demand, “any party may have a trial by jury on the issue
of compensation.”78 This presumption holds unless and instead the
court orders that compensation shall be determined by an appointed
commission “because of the character, location or quantity of the
property condemned, or for other reasons in the interest of justice,”
a party will be granted trial by jury.79
The 1951 Notes of the Advisory Committee on Rules explains the
rationale behind providing the court discretion to appoint a commission “because of the character, location or quantity of the property
condemned, or for other reasons in the interest of justice.”80 The context in which the provisions of this Rule had changed was during the
federal court’s experience with the eminent domain cases associated
with Tennessee Valley Authority, a large-scale project of thousands
of acres with condemnation actions filed against thousands of individual property owners.81 Following this experience, the Advisory
Committee on Rules found that the appointment of a commission
77.
78.
79.
80.
81.

FED. R. CIV. P. 71.1(h)(1)(B).
Id.
Id. at 71.1(h) (1)(B) & (2)(A).
Id. See FED. R. CIV. P. 71.1(h), advisory committee’s notes on 1951 adoption.
Id.
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best served the “interest of justice” given (a) the acquisition of large
areas of similar kind with many owners, (b) the hardship on owners
who were made to travel long distances to the courthouse, (c) the
impractical situation of the jury also having to travel long distances
to view the properties acquired, and (d) the burden on the court’s
time being excessive.82
Often, practitioners on either side argue the criteria within the
Advisory Committee’s Note alongside the criteria set forth in the
Federal Rule of Civil Procedure 71.1(h)(1)(B). Some federal circuits
hold to a stronger qualification than the aforementioned presumption,
favoring jury trials over commissions. For example, the Eleventh
Circuit has previously held to only appoint commissions in extraordinary or exceptional circumstances. In United States v. 320.0 Acres,83
the Fifth Circuit, as predecessor to the Eleventh Circuit,84 commented
as follows: “Although other courts have held that this discretion is
quite broad, in this Circuit we purport to adhere to the principle that
a commission is to be used only for exceptional cases.”85
Subsequently, in United States v. 5.00 Acres of Land,86 the Eleventh
Circuit also commented: “Trial by jury is the customary method of
fixing the value of land taken in eminent domain proceedings.”87
Further still, in the Eleventh Circuit, unsupported conclusions
regarding the required factors for a commission are not sufficient for
a commission appointment, which should be based on specific factual findings that set forth the extraordinary or exceptional circumstances.88
With respect to natural gas pipeline takings, the Eleventh Circuit
has more typically impaneled juries, not appointed commissions, to determine the measure of compensation. Before the Sabal Trail project,
in 2004 the U.S. District Court for the Middle District of Florida denied the condemnor’s motion to appoint a commission and, instead,
82. Id.
83. 605 F.2d 762 (5th Circuit 1979).
84. Decisions of the Fifth Circuit issued before October 1, 1981, are binding precedent in
the Eleventh Circuit. Bonner v. City Pritchard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc).
85. 320.0 Acres, 605 F.2d at 828.
86. 673 F.2d 1244 (11th Cir. 1982).
87. Id. at 1247, n.1.
88. United States v. Buhler, 254 F.2d 876, 880 (5th Cir. 1958); United States v. 1146.32
Acres, 132 F. Supp. 681, 682 (S.D. Tex. 1955); United States v. 2,477 Acres, 259 F.2d 23, 26
(5th Cir. 1958); United States v. 4.43 Acres, 137 F. Supp. 567, 571 (N.D. Tex. 1956).
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granted the property owner’s demand for jury trial.89 However, as
stated before, the rules for commission appointments in other federal
circuits may not require as strong a qualification over setting aside
the presumption or the exercise of discretion.90
B. Sabal Trail Natural Gas Pipeline
The Sabal Trail cases recently decided in the Northern and Middle
District Courts of Florida display well the judicial reasoning and respect for the fundamental nature of property rights in favoring trials
by juries over commissions. In the Northern District, the Honorable
Mark E. Walker expressed his opinion as follows:
Under Rule 71.1, this Court may appoint a three-person commission to determine the amount of compensation that Defendants
are due to be paid. It refuses to exercise that authority. Doing so
would unnecessarily waste the parties’ time and money. It would
also run counter to the “general rule” of trying the compensation
issue to a jury.91
But at an even more basic level, property rights have long been
recognized as sacred and fundamental. Arthur Lee, a Virginia
delegate to the Continental Congress, once declared that “[t]he
right of property . . . is the guardian of every other right, and to
deprive a people of this, is in fact to deprive them of liberty.”92
And that statement was no accident—the Supreme Court has
also stressed that property rights are just as fundamental as
others—including, again, the right to liberty. This Court tries all
kinds of cases before a jury—even the most trivial ones. So, no
89. In Gulfstream Natural Gas System, LLC v. 241.37 Acres, No. 8:03-cv-2626-T-30-EAJ,
Docket No. 87 (M.D. Fla. June 23, 2004), the U.S. District Court, Honorable James S. Moody,
presiding, made a specific finding that there was nothing exceptional in the character, location, or quantity of the property to be condemned or any other reason in the interest of justice
that warranted the appointment of a commission. Id.
90. See, e.g., Rover Pipeline LLC v. Kanzigg, No. 2:17-cv-105, 2017 U.S. Dist. LEXIS
116296 (S.D. Ohio June 1, 2017); Rover Pipeline LLC v. 5.9754 Acres of Land in Defiance
County, Ohio, No. 3:17CV225, 2017 U.S. Dist. LEXIS 114884 (N.D. Ohio July 24, 2017).
91. FED. R. CIV. P. 71.1, advisory committee’s note. (“[I]n the bulk of states a land owner
is entitled eventually to a jury trial[.]”); FLA. STAT. § 73.071(2016) (requiring a twelve-person
jury in “eminent domain cases”).
92. JAMES W. ELY JR., THE GUARDIAN OF EVERY OTHER RIGHT: A CONSTITUTIONAL HISTORY
OF PROPERTY RIGHTS 26 (2d ed. 1998).
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matter how busy this Court’s docket is, it will not deprive Defendants of their property rights without the same opportunity.93

Likewise, in the Middle District, the Honorable Timothy J. Corrigan,
referencing Judge Walker’s opinion, set forth his own opinion below:
With respect to whether juries or a commission should try the
compensation issue, the Court honors the landowners’ request that
juries should be employed. As Judge Walker noted, commissions
can be expensive and time consuming. More basically, private
property rights are fundamental and landowners whose property
is being condemned should be able to avail themselves of a jury
trial whenever possible. The Court is confident that any logistical
concerns with jury trials can be readily resolved. Regarding cases
that are assigned to judges other than myself, I will leave it to each
judge’s informed discretion whether to use juries or a commission.94

While clearly following the prevailing rule of interpretation over the
exercise of discretion in the Eleventh Circuit, these district orders
which granted the request for jury trials, once again, gave tangible
evidence of the resolve of the federal judiciary to commit its resources
to respecting the constitutional rights of property owners to be justly
and fairly compensated for Sabal Trail’s taking of temporary and permanent easements. At the time that the two aforementioned orders
were entered, 73 of the original 263 cases filed by Sabal Trail in
Florida were yet pending in the Northern and Middle District Courts.
IV. FROM DAUBERT CHALLENGES TO EXPERT OPINIONS: EVIDENCE
OF SEVERANCE DAMAGES
A. Measuring Compensation with Severance Damages Resulting
from Fear or Stigma
When considering the rights of property owners subjected to the
eminent domain power, it is the constitutional imperative of “public
93. Sabal Trail Transmission, LLC v. Real Estate, No. 1:16-CV-063-MW-GRJ, 2017 U.S.
Dist. LEXIS 99370, at *18,*19 (N.D. Fla. June 6, 2017) (citations to quoted material removed
to individual footnotes; see supra notes 90–91 and accompanying texts; other citations omitted).
94. Sabal Trail Transmission, LLC v. 1.127 Acres of Land in Hamilton County, Florida,
No. 3:16-CV-263-J-20PDB, 2017 U.S. Dist. LEXIS 92003 (M.D. Fla. June 15, 2017) (citations
omitted).
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use” that garners the most attention in scholarly debate. Contrastingly, the academy almost universally assumes that the measure of
compensation that the owner receives in condemnation cases is
“just” or “fair.”
It’s almost as if the measure of compensation to be paid for a
taking is automatic. Very little scholarship has been published on
the topic. After all, when it comes to real estate valuation, how can
it be that reasonable minds would possibly differ in how to justly or
fairly compensate an owner for a taking, particularly when the
interests being acquired are merely easement rights?
It may just be that NGA takings have unearthed the truth about
the difficulty of private property owners to contend with private, forprofit companies with almost unlimited resources when such companies wield a power that is more often reserved for the government.
In nearly all pipeline easement acquisitions, there is a substantial
dispute about the measure of compensation in so far as the issue of
severance damages to the remainder property is concerned, particularly when purported damages result from proximity to the pipeline
“in and of itself,” based on market fear, perception, or stigma. Most
pipeline companies contend, because the pipeline’s infrastructure is
located underground, severance damages of this kind or nature are
extremely minimal or non-existent. Their mantra is: out of sight, out
of mind. They maintain that property owners are compensated sufficiently by pipeline companies, which only pay a percent of the fee
value for the land acquired within the right of way, because, as the
pipeline company argues, there are no damages to the remainder
based upon proximity to the pipeline in and of itself.
Property owners, however, disagree. They contend that a pipeline
transmitting one billion cubic feet of natural gas a day, just three or
four feet underground, is a classic “Not-In-My-Backyard” (“NIMBY”)
use and that the property encumbered with dominant use to an
easement holder that allows a natural gas pipeline easement is less
valuable than property not so encumbered. For example, under
Florida law, diminution in property value due to proximity may be
associated with uses such as junk yards, waste treatment plants, or
limited-access highways.95 The impact of fear or stigma on a real
property’s market value, in either its before or after condition, may
95. See Hubschman v. Board of County Comm’rs, 610 So. 2d 691 (Fla. 2d DCA 1992).
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also be associated with uses such as electric power lines or contaminated properties.96
While a majority of jurisdictions allow this category of loss to be
considered as part of severance damages to the owner for the remainder property, jurisdictions may differ on the type or kind of permissible evidence that can be admitted before the finder of fact. In most
jurisdictions that allow this category of loss, the owner need not show
and, in fact, is rather forbidden to show evidence of scientific proof
or objective reasonableness relating to the fear or stigma.97 Evidence
96. See, e.g., Florida Power & Light Co. v. Jennings, 518 So. 2d 895, 897–99 (Fla. 1987);
Finkelstein v. Dep’t of Transp., 656 So. 2d 921, 925 (Fla. 1995).
97. See, e.g., Jennings, 518 So. 2d at 897–99. The Florida Supreme Court’s opinion in
Jennings explains well the reasoning behind the limitations placed upon evidence of scientific
proof or objective reasonableness in eminent domain cases where a claim of severance damage
involves fear or stigma:
The experts’ scientific testimony introduced below was irrelevant to any fact at
issue. “The theory of allowing evidence of an expert witness to be received by the
triers of fact is to understand and determine an issue of fact.” The scientists who
testified below on behalf of the landowners added nothing to aid the jury in determining the value of the taken property and any severance damages to the
remainder. Instead, the scientific testimony altered the focus of the trial and confused the issue to be determined. Under the rule we adopt today, the reasonableness of fear is either assumed or is considered irrelevant. We agree with the
observation made by the court in Willsey that “[a] certain amount of fear and a
healthy wariness in the presence of high voltage lines strikes us as eminently
reasonable.” We believe that a jury is certainly capable of determining whether
an experts’ valuation opinion is reasonable that explains the devaluation of
property adjacent to high voltage lines in part, because of the public’s fear of
health hazards. By the same token, we believe that a jury could also determine
the reasonableness of a valuation opinion which explains the devaluation of such
adjacent property on the grounds that, e.g., the buying public is fearful that
transmission lines attract alien beings in flying saucers. In short, whether a real
property expert’s valuation opinion is based on reasonable factors may be determined by the jury without resort to other expert witnesses’ testimony or documentary evidence concerning the reasonableness of the buying public’s fears.
In addition to the fact that the scientific testimony introduced below was irrelevant
to any fact at issue and only tended to obfuscate the issue of full compensation,
we reject the intermediate rule for another reason. Under the guise of showing
the reasonableness of the public’s fear, the jury below was allowed to hear
testimony that the electric field from high voltage lines can produce a coupling
effect of electrical energy into the human body and that the result is a long-term
chronic effect. The jury was also allowed to hear that constant exposure to high
voltage electromagnetic fields promotes cancer in children and adults. This
irrelevant testimony is so inflammatory and prejudicial that we find a new trial
is warranted. If these dire scientific predictions do, in fact, transpire, those so
injured will have their day in court. Redress for future personal injuries is not
proper in an in rem eminent domain proceeding.
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of scientific proof or objective reasonableness is held inadmissible so
as to avoid having such evidence becoming the feature of a valuation
trial; instead, the sort of evidence that is admissible is the type or kind
of evidence that shows market participants perceive a diminution
in value when a property is encumbered by such use.98 In eminent
domain valuation cases, the admissibility of such evidence, therefore,
depends upon whether there is sufficient factual predicate to establish that fear or stigma impacts market value.99 In summary, to avoid
prejudice, the focus of testimony must be on the existence of fear and
its effect on value and not on the reasonableness of the fear itself.
While the foregoing discussion speaks to the admissibility of evidence specific to the issue of fear or stigma in eminent domain valuation cases, more generally, in federal litigation, challenge to expert
testimony is available on the basis of the standards set forth in
Daubert v. Merrell Dow Pharmacy, Inc.100 In Daubert, the Supreme
Court affirmed the “gatekeeper” role of trial courts by enunciating
a non-exhaustive list of factors for the admission of proffered expert
testimony into evidence.101 Following Daubert, practitioners in federal
litigation have grown accustomed to extensive motion practice based
upon Daubert challenges to expert testimony and evidence. Notwithstanding the frequency in federal litigation concerning Daubert challenges, federal courts still find rejection of expert testimony is the
exception, rather than the rule.102 While extending the gatekeeping
role to “technical” and “other specialized” expert testimony, the Supreme Court has also reiterated that the Federal Rules of Evidence
702 inquiry was a “flexible” one and that the Daubert factors were
not a “definitive checklist or test.”103
In conclusion, we hold that any factor, including public fear, which impacts on
the market value of land taken for a public purpose may be considered to explain
the basis for an expert’s valuation opinion. Whether this fear is objectively
reasonable is irrelevant to the issue of full compensation in an eminent domain
proceeding. The introduction into evidence of independent expert’s scientific
testimony is, therefore, unnecessary and only serves to confuse the actual issue
before the jury.
Jennings, 518 So. 2d at 899 (citations omitted) (quoting Willsey v. Kansas City Power & Light
Co., 6 Kan. App. 2d 599, 614, 631 P.2d 268, 279 (1981)).
98. Id.
99. Id.
100. 509 U.S. 579 (1993).
101. Id. at 589 n.7, 593–95.
102. See, e.g., United States ex rel. TVA v. 1.72 Acres of Land, 821 F.3d 742, 749 (6th Cir.
2016).
103. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141, 150 (1998).
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In regards to NGA takings cases, therefore, the two layers that
combine to form a pipeline company’s typical challenge to expert
opinions submitted on behalf of owners for severance damages, are:
(a) objections to evidence of scientific proof or objective reasonableness that is not market evidence and that, if admitted, may become a feature of a valuation trial; and
(b) arguments against the “reliability” of an expert’s opinion
under the Daubert standards.
With respect to damages relating to proximity, a proper inquiry
logically includes answering the question, “How close is too close?”
to what is perceived as a negative. This is true for takings of electric
transmission lines, limited-access highways, and, yes, natural gas
pipelines. Of course, if maintaining that the severance damages are
zero (as the pipeline companies are want to do), then an expert need
not ever answer the specific question, “How close is too close?” This,
too, shapes the evidentiary issues at bar in NGA takings cases.
The entirety of what the judicial system is charged to do is important in protecting fundamental rights such as the right to own
private property. When rights in real property are taken for public
use or convenience, without the consent of an owner, for both temporary and permanent easements, the measure of compensation that
an owner receives is all that can be used to determine whether
constitutional principles are truly honored. Constitutional rights,
even those regarding compensation, balance the use of power and
protect individual liberty. Such underlying reality supercharges mixed
questions of law and fact in condemnation proceedings, including
those requiring evidence.
B. Sabal Trail Natural Gas Pipeline
In Florida, Sabal Trail took an extremely aggressive approach to
challenging expert testimony through both Daubert motions and
motions in limine. These were filed in nearly every one of the 73
cases yet pending in the Northern and Middle District Courts, requiring no less than eight different district court judges to rule on
the evidentiary issues of the particular facts in the respective cases
before them. Notwithstanding, owners took the position that Sabal
Trail’s respective challenges went far beyond a “true Daubert challenge” and particularly so when Sabal Trail challenged the “level of

2019]

NATURAL GAS PIPELINE EASEMENTS

159

comparability” of the appraiser’s selection of sales that are in direct
comparison to the subject property and sales that are considered
within a “paired-sales analysis” whereby properties with pipelines
(referred to as impact properties) are compared to similarly situated
properties without pipelines (referred to as non-impact properties).104
In summary, the federal courts’ rulings on evidentiary matters in
the Sabal Trail cases in Florida have been consistent on the following:
(a) that the use of the Potential Impact Radius (“PIR”) as a
means of allocating severance damages is inadmissible on
the premise that the probative weight of such evidence is
outweighed by its prejudice when considering that the
“reasonableness” of fear or stigma is not to become the
focal point of the jury when determining the measure of
compensation;
(b) that, with respect to any paired-sales analysis, an appraiser’s consideration of impact sales, with pipelines, must
take into account the value of the fee owner’s interest in
the area that is encumbered by a pipeline easement prior
to a comparison with non-impact sales, without pipelines;
(c) that the level of comparability between the sales used in
the direct comparison or in the paired-sales analysis is
more a question of weight for the jury and less a question
of competency for the judge, so that, generally speaking,
the issue is not a proper subject matter for a Daubert
motion; and
(d) that the property owner may testify as to the after value
including quantification of severance damages if he or she
has a sufficiently strong foundation of personal knowledge
and experience that is more than just ipse dixit.
For example, with respect to the very first Sabal Trail case to approach trial, Sabal Trail filed a Daubert motion against both the defendant’s appraiser and real estate economist with a motion in limine.105
104. See Columbia Gas Transmission LLC v. 76 Acres, 2017 U.S. App. LEXIS 12547, at
*16–19 (4th Cir. 2017); E. Tennessee Nat. Gas Co. v. 7.74 Acres in Wythe County, Va., 2007
U.S. App. LEXIS 11991, at *8–15 (4th Cir. 2007) (court denied a Daubert challenge to “drastic”
monetary adjustments between sales, recognizing that it would be a slippery slope to
determine what may or may not be a proper comparable prior to hearing the full expert testimony); see also McCann Holdings, Ltd. v. United States, 111 Fed. Cl. 608, 628 (2013) (explaining the methodology behind paired-sales analysis).
105. See Daubert Motion to Exclude Expert Testimony by Joshua Harris, Daubert Motion
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The owners filed their responses.106 After consideration, the Middle
District Court (Ocala Division), Honorable James S. Moody presiding,
granted Sabal Trail’s motion against the appraiser to extent that
the appraiser excluded testimony regarding: the PIR, as a means of
allocating damages, from the appraiser’s damage study; the failure
of the appraiser to deduct the value of the encumbered easement
interest of impact sales within the appraiser’s damage study (referred to as a “double-dip”); testimony concerning sales used for the
direct comparison in the before valuation; and testimony concerning
certain pairs of impact and non-impact sales in the appraiser’s
paired-sales analysis.107
More specifically, in the Sabal Trail cases in Florida, the owner’s
appraiser had considered the PIR a tool of allocation but not a direct
measure of the existence of or the extent that fear or stigma associated with pipelines applies to real estate. The PIR is defined by 49
C.F.R. § 192.903 as “the radius of a circle within which the potential
failure of a pipeline could have significant impact on people or property.”108 In applying the formula set forth in the regulation, which
correlates both to the diameter and maximum-allowable operating
pressure of a pipeline, Sabal Trail’s thirty-six-inch-diameter pipeline with a maximum operating pressure of 1,456 pounds per square
inch has a PIR of 948 feet extending from the pipeline’s center.
To directly measure the existence of or the extent that stigma associated with pipelines applied to real estate, the owner’s appraiser
to Exclude Expert Testimony by Matthew Ray, and Motion in Limine (Plaintiff), Docs. 50, 51,
68, Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida (Sunderman
Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. 2016).
106. See Response to Daubert Motion to Exclude Expert Testimony by Joshua Harris,
Response to Daubert Motion to Exclude Expert Testimony by Matthew Ray, Response to
Motion in Limine (Defendant), and Motion in Limine (Defendant), Docs. 54, 66, 75, 94, Sabal
Trail Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves,
Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. 2016).
107. Sabal Trail v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.),
No. 5:16-cv-000178-JSM-PRL, 2017 U.S. Dist. LEXIS 221692 (M.D. Fla. Nov. 23, 2017); see
also Order Granting Plaintiff’s Motion in Limine and Denying Defendant’s Motion in Limine,
Doc. 98, Sabal Trail v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.),
No. 5:16-cv-000178-JSM-PRL, 2017 U.S. Dist. LEXIS 221692 (M.D. Fla. Nov. 23, 2017).
108. 49 C.F.R. § 192.903. In explaining the operations and safety of its pipeline, Sabal Trail’s
own website defines the Potential Impact Radius, or PIR, and its purpose. See Appendix to
Defendant’s Response to Daubert Motion to Exclude Expert Testimony by Matthew Ray, Exhibit
3, Doc. 67-3, Sabal Trail v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves,
Inc.), No. 5:16-cv-000178-JSM-PRL, 2017 U.S. Dist. LEXIS 221692 (M.D. Fla. Nov. 23, 2017).
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first prepared a market study using a paired-sales analysis. Once he
studied the market data to derive an opinion of damages that are
applicable to the subject property, the appraiser then used the PIR
to allocate damages within the 948-foot radius. Thus, if the remainder property was of substantial size, the only portion of the remainder
property identified as having a diminution in value was the area
most proximate to the pipeline, or within the PIR. For trial, the owner
intended to show exhibits of the subjected property identifying the
area within the PIR by a “purple overlay.”109 Notwithstanding the
foregoing, Judge Moody ruled that “extensive testimony regarding
the PIR was impermissible.”110
Likewise, Judge Moody was also clear that evidence concerning
media coverage of pipeline incidents or explosions would be impermissible at trial because of the risk of confusing the true issues for the
jury and because such evidence might become the feature of the trial,
as opposed to the determination of the amount of compensation.111
109. The owner contended that the instant case was distinguishable from other federal
district court opinions that excluded evidence of the PIR or other assumed “setback area[s]”
because the owner’s appraiser in the case at bar did, in fact, conduct a market study using a
paired-sales analysis to directly measure the existence of or extent that fear or stigma was
associated with pipelines. See, e.g., Texas Gas Trans’n, LLC v. 18.08 Acres, No. 2:08CV240-B
-V, 2012 WL 6057991, at *9 (N.D. Miss. Dec. 6, 2012); Transwestern Pipeline Co., LLC v.
46.78 Acres, No. 2:07-CV-02312 JWS, 2010 U.S. Dist. Lexis 50609 (D. Ariz. Apr. 26, 2010),
aff’d sub nom. 473 F. App’x 778 (9th Cir. 2012); Rockies Exp. Pipeline, LLC v. 4.895 Acres, No.
2:08-CV-554, 2011 WL 1043493, at *2 (S.D. Ohio Mar. 16, 2011). Judge Moody was unconvinced and held that extensive testimony regarding the PIR at trial was impermissible.
110. Sabal Trail v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.),
No. 5:16-cv-000178-JSM-PRL, 2017 U.S. Dist. LEXIS 221692 (M.D. Fla. Nov. 23, 2017).
111. Id. As part of a predicate to determining the existence of any fear or stigma in the
marketplace, the owner’s appraiser had included research articles on particular incidents
involving natural gas pipelines around the country and on highly publicized environmental
protests or problems arising specifically with the Sabal Trail Natural Gas Pipeline. For example, the appraiser’s file included information from a special interest group opposed to Sabal
Trail’s pipeline with a summary of recent natural gas pipeline incidents or explosions throughout
the country, Other Hazards, SPECTRABUSTERS, http://www.spectrabusters.org/hazards/other
-hazards/ (last visited May 17, 2019); an article reporting on numerous protests against the
Sabal Trail Pipeline throughout Florida, Beth Kassab & Kevin Spear, Gas Pipeline Across Central Florida Brings Cheap Energy and Protests, ORLANDO SENTINEL, Apr. 3, 2017, http://www
.orlandosentinel.com/news/environment/os-sabal-trail-pipeline-impact-20170329-story.html;
an article concerning a specific protest by two environmental demonstrators who crawled
within a section of the Sabal Trail Pipeline prior to installation Emily Speck, Protesters Removed from Inside Sabal Trail Pipeline in Marion County, CLICKORLANDO.COM, Feb. 22, 2017,
http://www.clickorlando.com/news/protestors-removed-from-inside-sabal-trail-pipeline; and
an article concerning an “unauthorized barbeque” on an owner’s ranch property hosted by an
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Judge Moody also found fault with the owner’s appraisal because,
in comparing impact and non-impact properties in the paired-sales
analysis, the owner’s appraiser had not accounted for the value of the
fee owner’s interest in the area encumbered by a pipeline easement,
within each of the respective impact properties.112 While such a value
could be estimated as a percentage of the fee of the encumbered area,
this was not deducted and, therefore, would tend to inflate any percentage difference between impact and non-impact properties.113
Judge Moody referred to the oversight as a “double-dip.”114
More significantly, however, Judge Moody’s order left the owner
without any expert testimony as to severance damages, because the
judge found that the level of comparability between the impact and
non-impact sales in the appraiser’s paired-sales analysis was not
sufficiently reliable. Further, the order also excluded the owner’s
real estate economist from testifying.
Consequently, the owner filed a Motion for Reconsideration.115
Sabal Trail filed its response.116 Upon subsequent hearing, although
not setting aside his prior order, Judge Moody permitted the owner’s
appraiser opportunity to reappraise the property in order to address
the court’s concerns about the PIR and the double-dip issues, which
set forth the testimony and evidence with which the owner eventually proceeded to trial.117 In such fashion, in the subsequent trial,
the owner’s appraiser was able to testify to severance damages
agent of Sabal Trail who was hired to keep the property secure during construction activities,
Susan Salisbury, Eminent Domain and a BBQ: When They Cut a Pipeline Through Your
Land, PALM BEACH POST, Mar. 3, 2017, http://www.palmbeachpost.com/business/eminent-do
main-and-bbq-when-they-cut-pipeline-through-your-land/Xf431KevhdJQKIMFlz7rWO/. Judge
Moody reasoned in limine that risking the admittance of such evidence would confuse the jury
as to the true issue in the case and become a feature of the trial, which would then not focus
on compensation for the taking.
112. Sabal Trail v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.),
No. 5:16-cv-000178-JSM-PRL, 2017 U.S. Dist. LEXIS 221692 (M.D. Fla. Nov. 23, 2017).
113. Id.
114. Id.
115. See Motion for Reconsideration (Defendant), Doc. 76, Sabal Trail Transmission, LLC
v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178JSM-PRL (M.D. Fla. 2016).
116. See Response to Motion for Reconsideration (Plaintiff), Doc. 86, Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16cv-00178-JSM-PRL (M.D. Fla. 2016).
117. See Order Granting Motion for Reconsideration and Pretrial Hearing Transcript
(Nov. 16, 2017), Docs. 89 & 91, Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake
County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. 2016).
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resulting from fear or stigma based upon the appraiser’s pairedsales analysis.118
In the other pending cases in the Middle District Courts, Sabal
Trail continued to file similar Daubert motions and motions in limine,
tailored to the facts of each respective case. The Honorable Timothy
J. Corrigan, in the Middle District (Jacksonville Division), was the
next judge to issue an order in the Sabal Trail cases. Similar to
Judge Moody, Judge Corrigan excluded the appraiser’s use of the
PIR and the double-dip issue on paired sales. He also ruled that the
appraiser was permitted to reappraise the property to remedy these
two issues. Unlike Judge Moody, however, Judge Corrigan did not
find any fault with the appraiser’s selection of sales that were considered in direct comparison to the subject property and sales that
were considered within a paired-sales analysis, noting that Sabal
Trail’s objections went to the weight of the appraiser’s testimony not
its admissibility.119 Unlike Judge Moody, Judge Corrigan also reserved so as to rule at trial on the issue of the real estate economist’s opinion.120
All other judges in the Middle District (Jacksonville Division)
adopted the reasoning of Judge Corrigan’s order, in most respects.
Each of these orders, similar to the prior ruling by Judge Corrigan,
allowed the owner’s appraiser to reappraise the properties in order
to remedy the PIR and the double-dip issues.121
118. See Verdict (March 1, 2018), Trial Transcript (Feb. 26, 2018), Trial Transcript (Feb. 27,
2018), Trial Transcript (Feb. 28, 2018), Trial Transcript (March 1, 2018), and Final Judgment,
Docs. 126, 127, 128, 129, 130, 133, Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake
County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. Apr. 2, 2018).
119. See Sabal Trail Transmission, LLC v. 1.823 Acres of Land in Hamilton County Florida
et al., Nos. 3:16-cv-267-J-32-TJC-MCR; 3:16-cv-276-J-32-TJC-JRK; 3:16-cv-314-J-32-TJCPDB; 3:16-cv-318-J-32-TJC-JRK, 2018 U.S. Dist. LEXIS 89517 (M.D. Fla. May 30, 2018).
120. Id.
121. Sabal Trail Transmission, LLC v. 1.127 Acres of Land in Hamilton County, Florida
et al., Nos. 3:16-cv-263-J-20-HES-PDB, 3:16-cv-269-J-20-HES-JBT, 3:16-cv-291-J-20-HESJRK, 3:16-cv-301-J-20-HES-MCR, 3:16-cv-303-J-20-HES-MCR, 3:16-cv-311-J-20-HES-JBT
(M.D. Fla. June 6, 2018) (Honorable Harvey E. Schlesinger, presiding); Sabal Trail Transmission, LLC v. 0.589 Acres of Land in Suwannee County, Florida et al., Nos. 3:16-cv-277-J-34MMH-JBT, 3:16-cv-300-J-34-MMH-PDB, 3:16-cv-302-J-34-MMH-PDB, 3:16-cv-317-J-34MMH-MCR, 2018 U.S. Dist. LEXIS 129709 (M.D. Fla. Aug. 2, 2018) (Honorable Marcia Morales
Howard, presiding.); Sabal Trail Transmission, LLC v. 0.587 Acres of Land in Hamilton
County, Florida et al., Nos. 3:16-cv-00268-HLA-JBT, 3:16-cv-00286-HLA-JBT (M.D. Fla.
Sep. 26, 2018) (Honorable Henry L. Adams, presiding); Sabal Trail Transmission, LLC v.
.5871.401 Acres of Land in Hamilton County, Florida et al., No. 3:16-cv-00278-BJD-JBT (M.D.
Fla. Nov. 13, 2018) (Honorable Brian J. Davis, presiding).
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In the Middle District (Ocala Division), the Honorable Carlos E.
Mendoza also ruled on Sabal Trail’s similar motions. He, too, excluded
testimony concerning the PIR and the double-dip issues. He also did
not find fault with the remaining balance of the appraiser’s testimony, finding the issue to be a matter of weight for the jury not admissibility. Contrasting slightly from the opinions of other judges,
Judge Mendoza ruled the that testimony of the real estate economist would be limited only to the testimony concerning the expert’s
literature review and not his market survey of real estate brokers
that concerned fear or stigma.122
Finally, in the Northern District Court, the Honorable Mark E.
Walker initially held, in an order applicable to eight Sabal Trail cases,
that the PIR would be admissible as one of the factors that may be
considered by an appraiser in estimating severance damages.123 Later,
in subsequent orders applicable to all eight cases before the Northern
District Court—as two of the eight cases in the Northern District
Court moved closer to trial—Judge Walker clarified his reasoning with
respect to his prior ruling regarding the PIR. He expressed that he
intended to limit the evidence of the PIR in a similar fashion to the
rulings of the other judges in the Middle District.124
With respect to the testimony of the owner’s real estate economist, Judge Walker granted Sabal Trail’s Daubert motion only to
the extent that the expert could not refer to any specific quotes from
his focus group survey that were considered inflammatory or prejudicial.125 Later, Judge Walker elaborated upon his ruling by finding
that the expert real estate economist would be permitted to testify
in a more general fashion about his focus group survey regarding
his research on the existence of fear or stigma related to natural gas
122. Sabal Trail Transmission, LLC v. 13.386 Acres of Land in Lake County, Florida et al.,
No. 5:16-cv-147-Oc-41-CEM-PRL, 2018 U.S. Dist. LEXIS 208633 (M.D. Fla. Aug. 3, 2018).
123. See Order Granting in Part Motion to Exclude Expert Testimony by Matthew Ray,
Doc. 55, Sabal Trail Transmission, LLC v. 1.76 Acres of Land in Levy County, Florida et al.,
No. 1:16-cv-00073-MW-GRJ (M.D. Fla. Mar. 2, 2018).
124. See Order Regarding Matthew Ray, Doc. 125, Sabal Trail Transmission, LLC v. 18.27
Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093-MW-GRJ (M.D. Fla.
Sept. 26, 2018); see also Order on Plaintiff’s Motion in Limine, Doc. 132, Sabal Trail Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093MW-GRJ (M.D. Fla. Oct. 3, 2018).
125. See Order Denying Plaintiff’s Motion to Exclude Expert Testimony by Joshua Harris,
Doc. 56, Sabal Trail Transmission, LLC v. 1.76 Acres of Land in Levy County, Florida et al.,
Nos. 1:16-cv-00073-MW-GRJ (M.D. Fla. Feb. 27, 2018).
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pipelines.126 As another basis for his ruling, Judge Walker stated
that testimony from a qualified expert on the subject may be helpful
to a jury.127
Judge Walker further addressed an additional challenge raised
by Sabal Trail objecting to some of the predicate facts upon which
the owner’s appraiser assessed damages that he considered resulted
from fear or stigma. Initially, Judge Walker addressed the issue upon
hearing;128 he summarized his oral ruling in a subsequent order.129
As part of the sales-comparison approach to value, an appraiser
will seek to verify facts, derived from public records or other data
sources, with the market participants who were knowledgeable about
a particular sales transaction. This typically involves the buyer, seller,
or real estate professional engaged by one of the parties involved in
the sale, such as a real estate agent, broker, or lawyer. In verifying
information with these market participants, the appraiser is also
seeking to confirm the motivations of the parties in the sale relevant
to the considerations exchanged between the parties and also their
perceptions about the real estate market in which they transacted.
Once again, when preparing a damage study using a paired-sales
analysis, the appraiser attempts to match the sale under investigation to sales of similarly situated properties within the same real
estate market but that differ in respect to the variable being measured. Thus, in the case of natural gas pipelines, the appraiser attempts to isolate the variable as a natural gas pipeline encumbrance.
As part of the verification process, appraisers typically ask questions of market participants about their perspectives on the variable
being measured and, in this instance, whether a natural gas pipeline, in their opinion, would positively or negatively affect the use
or value of the property being transacted. These sorts of questions
are asked of both the impact and non-impact market participants.
126. See Order on Daubert Motion to Exclude Expert Testimony by Joshua Harris, Doc.
133, Sabal Trail Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida (Thomas
Trust), No. 1:16-cv-00093-MW-GRJ (M.D. Fla. Oct. 4, 2018).
127. Id.
128. See Transcript of Hearing, Doc 130, Sabal Trail Transmission, LLC v. 18.27 Acres of
Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093-MW-GRJ (M.D. Fla. Sep. 27,
2018).
129. See Follow-up Order on Daubert Motion to Exclude Expert Testimony by Matthew
Ray, Doc. 134, Sabal Trail Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida
(Thomas Trust), No. 1:16-cv-00093-MW-GRJ (M.D. Fla. Oct. 4, 2018).
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Thus so, Sabal Trail sought to exclude the extent to which the
owner’s appraiser could testify on non-impact market participants’
perception of natural gas pipelines. The notion is that only buyers
and sellers of impact properties have personal knowledge or experience sufficient to express opinions of value concerning properties
encumbered by pipelines. Defense counsel argued that the market
for properties of the same highest and best use—within the same
geographic market and under the same market conditions—includes
both impact and non-impact buyers and sellers. To objectively ascertain market perception, therefore, the appraiser should consider
verifications from both sets of market participants as well as consider the price actually paid for respective properties.130 To limit the
appraiser’s consideration to only those market participants who
transact on impact properties would, therefore, artificially target
only those in the marketplace that accepted the condition of having
a natural gas pipeline encumbrance.131
In his follow-up order, Judge Walker only briefly stated that the
owner’s appraiser would be permitted to testify about his opinions.132
When explaining how he formed his opinions, the appraiser said he
contacted non-impact sales participants. As such, the appraiser would
130. Sellers of impact properties typically contend that pipelines do not diminish value
because they seek to sell their property at the same price as non-impacted properties. Likewise,
buyers of impact properties typically contend that the encumbrance of a pipeline easement
is neither perceived as a substantial negative nor a deterrent keeping them from choosing to
buy the property. In contrast, sellers and buyers of non-impact properties are typically uniform
in their beliefs that a natural gas pipeline encumbrance would, if introduced to their property,
negatively affect its use and value. Accordingly, they contend their non-impact properties are
more valuable than impact properties, all other property characteristics being equal. Apart
from these divergent verifications, the data shows that, in most instances when comparing
similarly situated properties, the impact property with a pipeline transacts at a price considerably less than the non-impact property without a pipeline. This demonstrates that the
market for impact properties is often characterized by sellers who initially list their properties
at higher prices and buyers who thereafter negotiate a discount to secure a bargain.
131. Stated otherwise, because both supply and demand affect the price upon which properties transact, ascertaining whether there exists in the marketplace a negative perception
associated with pipelines to such an extent that it deters some market participants from
transacting on impact properties at all—if there is a sufficient supply of non-impact properties
available—is an extremely legitimate and relevant investigation for appraisers to undertake.
If limited to considering the verifications of only those market participants who are accepting
of the condition, the appraiser may not be fully informed as to how the demand for impact
properties is less than non-impact properties because some will not transact on impact properties
categorically due to fear or stigma associated with pipelines.
132. See Follow-up Order on Daubert Motion to Exclude Expert Testimony by Matthew
Ray, Doc. 134, Sabal Trail Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida
(Thomas Trust), No. 1:16-cv-00093-MW-GRJ (M.D. Fla. Oct. 4, 2018).
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be permitted at trial to explain, in general fashion, whether market
participants involved with non-impact sales expressed concerns consistent with those of impact sales but could not go into detail about
what individual sale participants told him.133 The appraiser was to
avoid hyperbole, specific example, quote, or comment, but was to focus
instead on the generalized impact he observed.134
Sabal Trail filed a Motion for Reconsideration.135 The owners responded.136 Sabal Trail argued that testimony from both the owner’s
appraiser and real estate economist, even in a general sense, should
not be admitted if derived from verifications with, or surveys of,
market participants; instead, the only form of admissible evidence
related to fear or stigma should be the market-sales data alone. The
owners argued that evidence should not be limited to only marketsales data. On the one hand, to the extent that the evidence of the
appraiser’s opinion was being submitted for the purpose of showing
the reasonableness of fear or stigma, the owners agreed that such
evidence should be impermissible. On the other hand, to the extent
that the evidence was being submitted for the purpose of showing
the existence of fear or stigma, such evidence should be admitted.
While market-sales data is available to show that impact properties
with pipelines typically sell for less than similarly situated non-impact properties without pipelines, the verifications of those sales
with both impact and non-impact market participants is submitted to
show the reason for the difference is related, in many instances, to
fear or stigma associated with the existence of a natural gas pipeline.
In ruling on Sabal Trail’s motion for reconsideration, Judge
Walker denied the motion finding admissible evidence relating to
fear or stigma is not limited to market-sales data.137 Judge Walker
reasoned that if an expert conducts a paired-sales analysis that
determines that properties impacted by a pipeline generally sell for
133. Id.
134. Id.
135. See Motion for Reconsideration (Plaintiff), Doc. 140, Sabal Trail Transmission, LLC
v. 18.27 Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093-MW-GRJ
(M.D. Fla. Oct. 12, 2018).
136. See Response to Motion for Reconsideration (Defendant), Doc. 149, Sabal Trail
Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16cv-00093-MW-GRJ (M.D. Fla. Oct. 22, 2018).
137. See Order Denying Motion for Reconsideration, Doc. 154, Sabal Trail Transmission,
LLC v. 18.27 Acres of Land in Levy, County, Florida (Thomas Trust), No. 1:16-cv-00093-MWGRJ (M.D. Fla. Oct. 23, 2018).
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less than properties not impacted by a pipeline, in order to establish
a proper foundation, the expert would have to explain why and give
some evidence of the existence of stigma if the expert wished to testify
that stigma was a reason for the decrease in value.138 The evidence
that is inadmissible is any attempts to explain the reasonableness
of such fear or stigma.139 To elucidate upon his prior ruling, Judge
Walker made clear that the appraiser would be permitted to testify
in the same manner on his opinions relating to the verifications of
both impact and non-impact sales participants.140 If impact sales
participants differed from non-impact sales participants, Sabal Trail
would be afforded the opportunity of cross-examination to highlight
such differences.141
In two of the four appeals pending before the Eleventh Circuit,
Sabal Trail seeks the reversal of Judge Walker’s evidentiary rulings
that are adverse to the company’s case.142 At the time of the writing
of this article, parties have yet to submit briefs in these two appellate cases.
V. THE ADMISSIBILITY OF A PROPERTY OWNER’S TESTIMONY
REGARDING SEVERANCE DAMAGES
A. Owner’s Testimony
The Federal Rules of Evidence 701 sets forth that a witness that
is not testifying as an expert but providing lay testimony may testify
138. Id. In applying incisive wit to yet another note in his opinion, Judge Mark E. Walker,
U.S. District Judge, conversely postulated that an expert witness is not permitted to testify
to an expert opinion if merely to pull reasons out of a hat like a magician’s rabbit (citing
popular social critique/rapper Skee-Lo who “famously wished that he ‘had a rabbit in a hat
with a bat.’” (citation omitted)). See Order Denying Motion for Reconsideration, Doc. 154, at
3, n.3, Sabal Trail Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida (Thomas
Trust), No. 1:16-cv-00093-MW-GRJ (M.D. Fla. Oct. 23, 2018). The expert must have a foundation as to the existence of stigma to justify his reasoning that it is such stigma that results in
a decrease in value. This is the sort of evidence that is admissible in cases regarding fear or
stigma as a component of severance damages. See Florida Power & Light Co. v. Jennings, 518
So. 2d 897–99 (Fla. 1987). This is separate and apart from any evidence as to the reasonableness
of such stigma, which is inadmissible. See id.
139. Id.
140. Id.
141. Id.
142. See Sabal Trail Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida
(Thomas Trust), No. 19-10705 (11th Cir. 2019); Sabal Trail Transmission, LLC v. 2.468 Acres
of Land in Levy County, Florida (Ryan Thomas), No. 19-10722 (11th Cir. 2019).
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in the form of an opinion. However, the opinion is limited to that
which is (1) rationally based on their own perception, knowledge, observation, or experience; (2) helpful to clearly understand the witness’s testimony or determine a fact in issue; and (3) not based on
scientific, technical, or other specialized knowledge within the scope
of Federal Rules of Evidence 702.143 The 2000 Advisory Committee
Notes on Federal Rules of Evidence 701 provides that a helpful example of testimony within acceptable limits includes the owner of a
business who testifies to the value of or projected profits of the business, without having to qualifying under Federal. Rules of Evidence
702 as an expert accountant, appraiser, or similar expert.
Federal Rules of Evidence 702 sets forth that a witness providing
expert testimony who is qualified by knowledge, skill, experience,
training, or education, may testify in the form of an opinion or otherwise if (1) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or determine
a fact in issue; (2) the testimony is based on sufficient facts or data;
(3) the testimony is the product of reliable principles and methods;
and (4) the expert has reliably applied the principles and methods
to the facts of the case. The 2011 Advisory Committee Notes on
Federal Rules of Evidence 702 provides that within the scope of the
rule are not only experts in the strictest sense of the word—for
example, physicians, physicists, and architects—but also the large
group sometimes called “skilled” witnesses, such as bankers or landowners testifying to land values.
In general, lay testimony in eminent domain cases has been held
to have probative value with respect to both the assessment of the
property in its before and after condition. For instance, in McCann
Holdings, Ltd. v. United States lay testimony from an area resident
and a plaintiff in another “rails to trails” case testified that the
public use trail “destroyed the enjoyment” of his property because
of the noise, crime, trespass, and the loss of the feeling of “seclusion.”144 Unlike other expert witnesses, “the opinion of a landowner
as to the value of his land is admissible without further qualification.”145 The purpose of the rule is that an owner “is deemed to have
143. FED. R. EVID. 701.
144. McCann Holdings, Ltd. v. United States, 111 Fed. Cl. 608, 628 (2013).
145. See, e.g., United States v. 443.6 Acres of Land, 77 F.Supp.84 (S.W.D. North Dakota
1948); United States v. 3,698.63 Acres of Land, 416 F.2d 65, 66 (8th Cir. 1969) (Juries have
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sufficient knowledge of the price paid, the rents and other income
received, and the possibilities of the land for use, to render an opinion
as to the value of the land.”146 A landowner’s testimony about the
value of his land is admissible “despite the fact that he may have
been relying to some extent on hearsay.”147
The recourse available to a party challenging the owner’s testimony is not to prevent the jury from hearing the owner’s testimony,
but to cross-examine the owner and present countervailing testimony.
“An owner’s opinion on value, however, is subject to attack through
cross-examination or independent evidence refuting the owner’s
estimate with the jury as fact-finder shouldering the responsibility
of judging the credibility of the witness, resolving the conflicting
evidence, and assessing the weight of opinion testimony.”148 When
trial courts get into trouble, it is when they improperly exclude an
owner from testifying.149
The federal court’s opinion in District of Columbia Redevelopment
Land Agency v. Thirteen Parcels of Land150 well states well the probative value of the owner’s testimony in the context of eminent domain:
The owner does not testify as just another expert, but from his
unique position as the individual who stands to gain or lose the
most from the tribunal’s determination of the value of his property. . . . [T]he right of the owner to testify is based, at least in
part, on the recognition of the subjective nature of value. Opinions
as to value differ, and the owner has a right to place all evidence
pertaining to the value of his condemned property before the
trier of fact.151
been allowed to attribute weight to land value opinions of farmer-owners of agricultural land
who have familiarity with the land and its productivity even though they lack experience in
real estate valuation and have not based their estimates on the sales of comparable property.);
United States v. 329.73 Acres of Land, 666 F.2d 281, 284 (5th Cir. 1981) (affirming verdict
based on landowner testimony even though testimony “was not based on any accepted method
of valuation”); United States v. Easements & Rights-of-Way over a Total of 3.92 Acres of Land,
2010 U.S. Dist. LEXIS 101181, at *5 (E.D. Tenn., Sept. 24, 2010).
146. See United States v. 68.94 Acres of Land, 918 F.2d 389, 398 (3d Cir. 1990) (citing
NICHOLS, THE LAW OF EMINENT DOMAIN § 23.03, at 23–30 (1990)).
147. La Combe v. A-T-O, Inc., 679 F.2d 431, 435 (5th Cir. 1982).
148. Kestenbaum v. Falstaff Brewing Corp., 514 F.2d 690, 699 (5th Cir. 1975); see also Neff
v. Kehoe, 708 F.2d 639, 655 (11th Cir. 1983); Hessen v. Jaguar Cars, Inc., 915 F.2d 641 (11th
Cir. 1990).
149. LaCombe v. A-T-O, Inc., 679 F.2d 431 (5th Cir. 1982).
150. 534 F.2d 337 (D.C. Cir. 1976).
151. Id. at 340.

2019]

NATURAL GAS PIPELINE EASEMENTS

171

Within the Eleventh Circuit, “an owner of property is competent to
testify regarding its value.”152 However, “where the owner bases his
estimation solely on speculative factors, the owner’s testimony may
be of such minimal probative force to warrant a judge’s refusal even
to submit the issue to the jury.”153 The owner cannot simply “shoot
from the hip” or testify ipse dixit.154 While permitted to testify from
personal knowledge or experience, there must still be a sufficient
foundation upon which an opinion is constructed. Florida courts hold
to the same axiomatic standard that an owner can testify to the value
of his or her property in its “before” and “after” condition.155
B. Sabal Trail Natural Gas Pipeline
In Sabal Trail cases pending before the federal courts in Florida,
Sabal Trail has amplified its arguments against the admissibility of
a property owner’s testimony of the “after” values and, in particularly, of the quantifications of severance damages. So much so, it is
worth further comment for the benefit of those practitioners who
may have an interest in cases involving severance damages relating
to fear or stigma.
Principally arguing from recent decisions of the Eleventh Circuit
in Williams v. Mosaic Fertilizer, LLC,156 and the Northern District
Court in Alabama in United States ex rel. TVA v. An Easement Rightof-Way Over 6.09 Acres of Land,157 Sabal Trail argued that there
should be a heightened level of admissibility of an owner’s testimony
in cases involving fear or stigma in which the owners should have
personal knowledge or experience in buying or selling properties encumbered with natural gas pipelines.
However, it seems that the holding and the facts in the Eleventh
Circuit’s opinion in Mosaic are more straightforward and routine than
Sabal Trail would admit as they are trying to establish an entirely
152. Neff v. Kehoe, 708 F.2d 639, 644 (11th Cir. 1983).
153. Kestenbaum v. Falstaff Brewing Corp., 514 F.2d 690, 699 (5th Cir. 1975), modified on
other grounds, 575 F.2d 564 (5th Cir. 1978) (en banc).
154. See, e.g., Hessen v. Jaguar Cars, Inc., 915 F.2d 641 (11th Cir. 1990); Gregg v. U.S.
Indus., 887 F.2d 1462, 1469 (11th Cir. 1989); Electro Servs., Inc. v. Exide Corp., 847 F.2d 1524,
1526 (11th Cir. 1988).
155. See Hill v. Marion Cty., 238 So. 2d 163, 166 (Fla. Dist. Ct. App. 1970); see also Trailer
Ranch, Inc. v. Levine, 523 So. 2d 629, 632 (Fla. Dist. Ct. App. 1988).
156. 889 F.3d 1239 (11th Cir. 2018).
157. 140 F. Supp. 3d 1218, 1262–64 (N.D. Ala. 2015).
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new landmark precedent. In truth, there is no surprising revelation
in the Mosaic case that would change the proper foundation for the
lay testimony of an owner. Quite simply, the Eleventh Circuit upheld the district court’s exclusion of lay testimony under Federal
Rules of Evidence. 701 because the owner, Ms. Williams, lacked sufficient personal knowledge or experience to testify to the value of
her home, which was allegedly subject to toxic substances emitted
from a nearby factory operated by Mosaic Fertilizer, Inc.158
Although Ms. Williams estimated her home had zero value, as any
sale would require a disclosure of toxins, there was no market evidence presented in her case that would serve as a foundation for such
opinion.159 She, herself, did not try to sell her home or speak with an
appraiser or real estate agent to ascertain this value.160 No appraiser
testified on her behalf.161 The Eleventh Circuit’s opinion points out,
in fact, that Ms. Williams testified from her own knowledge, contrary
to her estimate of zero value, that homes in her neighborhood, including one on the same block as hers, had sold.162 In accordance with
these particular facts and circumstances, the Eleventh Circuit in
Mosaic found that the district court did not err in excluding Ms.
Williams’s testimony because of a complete lack of foundation.
Likewise, apart from a very colorful narrative, the Northern District
Court in Alabama in 6.09 Acres disallowed testimony that both (a)
the land within either 200 to 225 feet of the electrical-transmission
easement had lost all of its pre-taking market value and (b) land between 200 and 550 feet had lost half of its pre-taking market value.163
The reason for excluding such testimony was because the owner
presented no foundation of market data, only speculation and conjecture, to support the decrease in value.164 In fact, the narrative
points to instances where the owner’s opinions completely lacked
any foundation in market data over sixteen times.165
As to the issue concerning the owner’s testimony, the Middle District Court (Ocala Division), Honorable James S. Moody, presiding,
158. See Mosaic Fertilizer, 889 f.3d at 1250–51.
159. Id.
160. Id.
161. Id.
162. Id.
163. United States ex rel. TVA v. An Easement Right-of-Way Over 6.09 Acres of Land, 140
F. Supp. 3d 1218, 1269 (N.D. Ala. 2015).
164. Id.
165. Id. at 1238, 1243, 1261–65.
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held that the owner would be permitted to testify as to the “common
sense” of how the pipeline affected the property.166 At trial, Sabal
Trail again challenged Judge Moody’s ruling concerning the owner’s
testimony but was unsuccessful in limiting said testimony. The owner
was permitted to testify about the value of the subject property in the
“after” condition and about the quantification of severance damages.
The issue was subject to further contest before Judge Moody. Following a jury trial on the measure of compensation, Sabal Trail filed
a Motion for New Trial.167 Before the owners responded, Judge Moody
denied the motion finding that there was no error in admitting the
owner’s testimony at trial.168
In the Northern District Court, Honorable Mark E. Walker, presiding, denied in part Sabal Trail’s motion in limine to “exclude
landowner opinion quantifying [damages] that fails to meet the
requirements of Rules 701 and 702 or that is purely speculative.”
While agreeing with Sabal Trail that purely speculative testimony
should not be admitted, Judge Walker reasoned that an owner may
derive opinions from personal knowledge or experience. Additionally, Judge Walker reasoned that, while a foundation for opinion
testimony is easy to establish when an owner’s opinion is more
general, a stronger foundation would be required when an owner
intends to give more specific opinions quantifying damages. As such,
Judge Walker held that the testimony of the owner would not be
permitted unless first establishing a foundation to support their
specific quantifications.169 The issue was subject to further contest
before Judge Walker. Following a jury trial on the measure of compensation, Sabal Trail filed a Motion for New Trial.170 The owners
166. Order Granting Plaintiff’s Motion in Limine and Denying Defendant’s Motion in
Limine, Doc. 98, Sabal Trail v. 3.921 Acres of Land in Lake County (Sunderman Groves, Inc.),
No. 5:16-cv-000178-JSM-PRL (M.D. Fla. Jan. 9, 2018); see also Transcript of Hearing, Doc
100, Sabal Trail v. 3.921 Acres of Land in Lake County (Sunderman Groves, Inc.), No. 5:16-cv000178-JSM-PRL (M.D. Fla. Jan. 9, 2018).
167. Motion for New Trial (Plaintiff), Doc. 132, Sabal Trail Transmission, LLC v. 3.921
Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-000178-JSMPRL (M.D. Fla. Mar. 28, 2018).
168. Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake Count, No. 5:16-cv000178-JSM-PRL, U.S. Dist. LEXIS 131092 (M.D. Fla. Apr. 3, 2018).
169. Order on Plaintiff’s Motion in Limine, Doc. 132, at 3–4, Sabal Trail Transmission, LLC
v. 1.76 Acres of Land in Levy County, Florida, No. 1:16-cv-00073-MW-GRJ (M.D. Fla. Oct. 3,
2018).
170. Motion for New Trial (Plaintiff), Doc. 209, Sabal Trail Transmission, LLC v. 18.27
Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093-MW-GRJ (M.D. Fla.
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responded.171 Judge Walker denied the motion finding that there
was no error in admitting the owner’s testimony at trial.172
Within three appeals that are before the Eleventh Circuit, Sabal
Trail seeks reversal of both Judge Moody’s and also Judge Walker’s
rulings on the owner’s testimony.173 The two jury trials in which the
respective owners presented testimony and evidence are discussed
in the last section of this article, which follows.
VI. JURY VERDICTS: FAIR OR JUST?
In this article, our examination of the jurisprudence associated
with the acquisition of lineal corridor rights has primarily peered
within the “laboratory” of the federal district courts in Florida. So far,
it has been noted how private property rights have been regarded as
the federal courts have established the substantive, procedural, and
evidentiary framework for determining the measure of compensation in the Sabal Trail cases. In review of federal case law nationwide,
however, the instances are few and far between of such condemnation cases actually proceeding to a jury trial on valuation and later
becoming the subject of appellate review.
Regarding the Sabal Trail Natural Gas Pipeline, three Sabal Trail
cases in Florida have proceeded to two jury trials. It is here that the
principles behind a “fair” or “just” measure of compensation translate from merely conceptual to actual flesh and bone.174 Thus, a rare
Dec. 14, 2018); Motion for New Trial (Plaintiff), Doc. 168, Sabal Trail Transmission, LLC v.
2.468 Acres of Land in Levy County, Florida (Ryan Thomas), No. 1:16-cv-00093-MW-GRJ
(M.D. Fla. Dec. 14, 2018).
171. Response in Opposition to Motion for New Trial (Defendant), Doc. 214, Sabal Trail
Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16cv-00093-MW-GRJ (M.D. Fla. Jan. 5, 2019); Response in Opposition to Motion for New Trial
(Defendant), Doc. 173, Sabal Trail Transmission, LLC v. 2.468 Acres of Land in Levy County,
Florida (Ryan Thomas), No. 1:16-cv-00093-MW-GRJ (M.D. Fla. Jan. 6, 2018).
172. Order Denying Motion for New Trial, Doc. 224, Sabal Trail Transmission, LLC v.
18.27 Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093-MW-GRJ
(M.D. Fla. Jan. 22, 2019); Order Denying Motion for New Trial, Doc. 183, Sabal Trail Transmission, LLC v. 2.468 Acres of Land in Levy County, Florida (Ryan Thomas), No. 1:16-cv-00
093-MW-GRJ (M.D. Fla. Jan. 22, 2019).
173. See Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida
(Sunderman Groves, Inc.), No. 18-11836-GG (11th Cir. 2018); Sabal Trail Transmission, LLC
v. 18.27 Acres of Land in Levy County, Florida (Thomas Trust), No. 19-10705 (11th Cir. 2019);
Sabal Trail Transmission, LLC v. 2.468 Acres of Land in Levy County, Florida (Ryan Thomas),
No. 19-10722 (11th Cir. 2019).
174. In almost all of the 263 condemnation cases Sabal Trail filed in Florida, with only a
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look is afforded as to exactly how compensation is measured when
the federal court must balance allowing owners to assert claims for
damages resulting from fear or stigma, while not allowing the focus
of the trial before the fact-finder to become about the “reasonableness”
of the purported fear or stigma. Besides, it can be observed how private property rights are treated when it is a private company wielding the eminent domain power to acquire easement rights that makes
servient the estate of owners to a use of property that purportedly
diminishes the value of the remainder due to fear or stigma.
A. Industry Bias Reflected in Zero Damages
In Florida, study of the Sabal Trail cases has shown that Sabal
Trail retained three appraisers as expert witnesses. Each of these
three appraisers prepared damage studies using paired-sales analysis
which purportedly support their respective opinions of zero damages
from fear or stigma. Outside of paying a percentage of the fee value
for the areas encumbered by Sabal Trail’s temporary and permanent
easements, these appraisers do not find, in their respective analyses, any diminution or loss in value to the owner’s remainder property in the form of severance damages. For their appraisal services
regarding the Sabal Trail Natural Gas Pipeline, it has been confirmed, in depositions, that Sabal Trail paid their three appraisers
over $8.3 million dollars.175
Such tactics have also been referred to as an “industry-bias,” for
it is a repetitive position taken by private, for-profit, licensee natural gas pipelines in condemnation cases across the country. Equipped with appraisals that show a consistent zero damages from fear
and stigma, Sabal Trail is able to negotiate from the lowest point
handful of exceptions, the pleading dockets reflect only that the respective cases were resolved
upon the parties reaching a settlement, agreeing to voluntary dismissal upon purchase of
easement rights by Sabal Trail, or upon Sabal Trail stipulating to issues triable to a jury. By
such means, the terms of the settlements or, more particularly, the specific amounts of compensation upon which the parties agreed are not disclosed or otherwise subject to public record—
somewhat akin to “burying the lede.” Thus, it is only those cases which proceeded to jury trial
or which are otherwise subject to appeal before the Eleventh Circuit that afford a vantage
point from which to peer into how the parties specifically resolved their dispute over the
measure of compensation.
175. Brief of Violetta P. Lara, at 11, n.8, Sabal Trail v. 1.401 Acres of Land in Hamilton
County, Florida, No. 3:16-cv-00278-BJD-JBT, 2019 WL 1324199 at *6 (11th Cir. Dec. 18, 2018).
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conceivable in each and every case. This greatly benefits Sabal Trail
in its program of acquisition because, unless owners are prepared
to challenge such valuation by retaining their own lawyers and
appraisers to establish a new amount, they are left to negotiate from
the floor of zero damages.
Such bias is perhaps most on display when it is also discovered to
be the case that two of the three appraisers each have experience in
excess of twenty years working on natural gas pipeline projects,
nearly always working for the pipeline companies; appraising hundreds, if not thousands, of easement parcels; and always arriving at
an opinion of zero damages for fear and stigma. Such professional
résumés remove any surprise as to what the appraisal opinion will
be when the appraisers are initially retained by Sabal Trail for its
project.176 Although admittedly counter-intuitive, these appraisers
insist that market data consistently shows zero damages from market
fear or stigma.177
Sabal Trail’s third appraiser, although not having the same track
record of working for pipeline companies, does have a history of being
a stalwart advocate for whichever side employs him, on a “first-come,
first-served” basis. Historically, as an expert witness, he has estimated substantial damages when retained by private property owners, in cases regarding the GATX Central Florida Pipeline, but now
he estimates zero damages from fear or stigma when retained by
Sabal Trail. The only difference, supposedly, is the type of gas found
in the pipe.
Nevertheless, all three appraisers have one thing in common: a
horribly flawed paired-sales analysis which serves as the basis for
their respective opinions of zero damages. Upon investigation and
research, it is readily apparent that the quality of the data is so poor
that their appraisal conclusions, as to severance damages, lack
credibility. So much so that it is almost inconceivable that a jury
176. See Transcript of Trial, Doc. 128, at 44, Sabal Trail Transmission, LLC v. 3.921 Acres
of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D.
Fla. Feb. 27, 2018); Transcript of Trial, Doc. 129, at 10–24, Sabal Trail Transmission, LLC v.
3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178JSM-PRL (M.D. Fla. Feb. 28, 2018); Transcript of Trial, Doc. 130, at. 145–48, Sabal Trail
Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.),
No. 5:16-cv-00178-JSM-PRL (M.D. Fla. Mar. 1, 2018).
177. Id.
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would give such testimony any weight in determining the measure
of compensation.
Yet, if opposing the pipeline company’s estimate of the measure
of compensation, an owner is then required to run the gauntlet of
litigation, starting with discovery and motion practice prior to trial.
If surviving the time and expense of fighting a condemnor with unlimited resources, the owner is then, of course, finally able to contend
with a jury on a level playing field. This has proven true in regards
to the jury verdicts in two recent trials, elaborated upon in greater
detail below.
B. Sunderman Groves, Inc.
The first Sabal Trail case in Florida that proceeded to jury trial
was tried the week of February 26, 2018, and is styled as Sabal Trail
Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida
(Sunderman Groves, Inc.).178
The owner of the property subject to Sabal Trail’s eminent domain taking is Sunderman Groves, Inc., a holding company whose
principals are Chuck and Jan Sunderman. Chuck’s grandfather came
to Florida in 1927 and assembled a tract of some five thousand acres,
leaving approximately one thousand acres to Chuck and Jan. Finding
that it was no longer feasible to replant citrus groves, the Sundermans
began to sell off portions of this remaining one thousand acres, primarily as rural residential lots of ten acres to twenty acres. In the
past twenty-five years, the Sundermans have completed about forty
to forty-five of these transactions. Today, there are only a few remaining tracts from the 480 acres remaining that are still available
for sale, given topography and location. The property is located in
Bay Lake, Florida, a rural area in what is also known as a watershed
recharge area for the Green Swamp near the metropolitan area of
Orlando, Florida.

178. No. 5:16-cv-00178-JSM-PRL (M.D. Fla. 2016) (Honorable James S. Moody presiding).
A complete transcript of the trial can be found on the federal Electric Case File (“ECF”) as
Docs. 127, 128, 129, 130, Transcripts of Trial, Sabal Trail Transmission, LLC v. 3.921 Acres
of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D.
Fla. Feb. 26–Mar. 1, 2018).
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Figure 3. Sunderman Groves Property

The property through which Sabal Trail acquired both temporary
and permanent easements is one of these remaining tracts totaling
39.11 acres, consisting of 26.8 acres uplands and 12.3 acres of wetlands. The tract is located on a paved road and has gently rolling
topography toward the rear of the property, which overlooks a wetland marsh. The neighboring properties include a white-steepled
church, and a farm with a rustic barn and small herd of cattle.
The overall aesthetic characteristics of the property are rural,
almost pastoral. Prior to the easement takings, the appraisers for
both Sabal Trail and the Sundermans identified the “highest and
best use” of the tract to be for rural, residential use, but they differ
on whether the tract could be subdivided into either two or three
lots. As depicted in the aerial photographs above, Sabal Trail’s easements cut diagonally through the center of the tract for a distance
of 1,336 feet. The permanent easement is fifty feet in width with the
temporary easements for construction purposes extending an additional twenty-five feet on either side.
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Figure 4. Sunderman Groves—Before Taking

After the easement takings, Sabal Trail’s pipeline is identified by
color markers at regular intervals along its centerline. It is in the
midst of developable area. Access to any developable portion of the
40-acre tract requires the owner to cross the pipeline easement.
There are also two above ground AC mitigation devices that are located some distance apart from one another within the permanent
easement area. Sabal Trail operates the thirty-six-inch-diameter
pipe with a maximum operating pressure of 1,456 pounds per square
inch (“psig”), typically buried four feet underground. The pipeline has
the capacity to transmit one billion cubic feet of natural gas a day.
Upon final judgment, Sabal Trail’s easement will be publicly recorded and become part of the chain of title included in the title
report that is subject to the closing of any real estate transaction
The Sundermans, like other owners, received a “Notification of
Initial In-Service” letter from Sabal Trail, which outlines the dos
and don’ts associated with the permanent easement area. It basically confirms who’s the boss with respect to Sabal Trail’s dominant
rights over the owner’s now servient estate. What’s more, the letter is
printed with a logo urging everyone to “[k]now what’s below.”179
179. See Transcript of Trial, Doc. 129, at 216–17, Sabal Trail Transmission, LLC v. 3.921
Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL
(M.D. Fla. Feb. 28, 2018).
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Figure 5. “Know What’s Below” Logo180

Regarding the details about the pipeline, the testimony and evidence about fear or stigma, for the entire trial, was without any witness on the owner’s side of the case mentioning the word “explosion.”
Instead, Sabal Trail’s own expert engineering witness opened the door
through more detailed testimony about the condemnor’s use of the
easement by testifying about the “benefits” of natural gas as follows:
Q.
A.
Q.
A.
Q.
A.
Q.
A.

What’s the purpose of the Citrus County Lateral?
To supply natural gas to a power plant.
Are there any benefits that you are aware of for using
natural gas to create energy for power plants?
Yes, sir. It’s abundant. It’s a domestic fuel. It’s a clean
burning fuel, much cleaner than coal and oil.
What do you mean by it’s a “clean burning fuel?”
It emits less carbon and greenhouse gases than the
other fuels.
Any other benefits associated with using natural gas
for the creation of electricity? Sorry.
It has a very high BTU, which is a heat rating of the
gas, and it can fire turbines, basically what the power
plants are using.181

180. Defendant's Trial Exhibit No. 173, Sabal Trail Transmission, LLC v. 3.921 Acres of
Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D.
Fla. Feb. 28, 2018). Image credit: PHMSA, http://primis.phmsa.dot.gov (2010); 811, http://
www.call811.com (last visited Aug. 5, 2019).
181. Transcript of Trial, Doc. 127, at 115–16, Sabal Trail Transmission, LLC v. 3.921 Acres
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In cross-examination, Sabal Trail’s expert was asked to elaborate:
Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

All right. So would you say that 36 inches is a large diameter pipe?
Yes, sir.
All right. And it is brought onto the property, when
constructed, in sections?
Yes, sir.
How are those sections put together?
It’s steel pipe so the sections would be put together with
a[ ] welding process. We use certified welders, certified inspectors, and certified inspectors to oversee
the process.
All right. Isn’t it true that this pipe will have a capacity to have gas at a maximum pressure of 1456 PSI?
Yes, sir.
Could you describe for the Jury what PSI is?
Pounds per square inch.
That’s high pressure, is it not?
Yes, sir.
And you indicated the natural gas has a high BTU.
What does that mean?
That means—it’s British Thermal Unit, which is basically the heat rating of the natural gas.
Is it flammable?
Yes, sir.
Is it transporting a capacity per day of one billion cubic feet of gas?
Yes, it can.
Is that what Sabal Trail is seeking to do?
Yes, sir.
So they are looking for customers, such as Duke Energy
or Florida Power and Light, they would like to be able
to push this gas through at the maximum capacity?
Yes, sir.182

of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D.
Fla. Feb. 26, 2018).
182. Transcript of Trial, Doc. 27, at 137–39, Sabal Trail Transmission, LLC v. 3.921 Acres
of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D.
Fla. Feb. 26, 2018).
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Defense counsel also asked in cross-examination some details concerning the pipeline markers:
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Okay. How many pipeline markers are on the subject
property?
I don’t know the exact number. I think there is around
four to six pipeline markers.
All right. What does the pipeline marker say?
It basically is a communication tool that shows the
name of the company, what is in the pipeline, emergency telephone numbers.
What does it say, sir?
It says, “Sabal Trail Transmissions Natural Gas Pipeline,” and then it has our 188 number.
Is there any term that’s also used on this marker?
“Caution, gas pipeline.”
Is the word “warning” used?
Yes, sir.183

Figure 6. Sunderman Groves—After Taking

183. Transcript of Trial, Doc. 127, at 134–35, Sabal Trail Transmission, LLC v. 3.921 Acres
of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D.
Fla. Feb. 26, 2018).
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Assuming that the portions of the transcript cited above fairly
represent the extent of the condemnor’s use of the taken property,
testimony and evidence of fear or stigma was not accentuated. It did
not become a feature of the trial. Rather, it is more likely the case
that the existence of any fear or stigma that may be associated with
the transmission of a tremendous volume of a flammable substance
such as natural gas, at a high pressure, proceeding through an interstate pipeline buried four feet underground speaks for itself. As
such, it is not without reason to think that testimony and evidence
concerning that fear can be focused on what impact such fear or
stigma has on those who transact in the marketplace, without accusing the owner of “fear mongering” or “employing scare tactics” in
presenting its case for severance damages.
Figure 7. Sunderman Groves—After Taking

1. Appraisal Testimony
Moving to the presentation of the evidence of marketplace value
at trial—based on what he referred to as a “natural gas pipeline
study”— Sabal Trail’s appraiser (who was paid by Sabal Trail over
$4.1 million dollars for his appraisal services) concluded that there
was zero damages from fear or stigma. Based on a separate “bifurcation study,” however, the appraiser testified that there was 25%
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severance damages solely caused by the “physical bifurcation” of the
40-acre tract. Both studies employed a paired-sales analysis. His
total estimate of full compensation, therefore, was predicated on payment for the temporary easement at $5,000, the value of the permanent easement at $8,100, and his 25% severance damage of the
remainder property at $43,700, for a total compensation of $56,800.
On cross-examination, it was shown that approximately twothirds of the data relied upon by Sabal Trail’s appraiser in his study
was data that he used in past pipeline cases that, in certain instances, occurred ten years prior.184 This old, retread data seemed
too remote in time or distance to be considered applicable to current
market conditions or preferences.185 So too, much of the data, which
showed only little differences in price, did not include properties of
the same highest and best use for rural, residential use. Some of the
more current data relied upon by Sabal Trail’s appraiser needed
correction, and the data that was accurately reported or verified
showed that substantial differences in price existed between impact
184. In regards to time, it is reasonable to consider how market participants are more
informed today concerning pipelines than, say, ten years ago. One need only recall that Apple
introduced its popular iPhone in 2007. Information concerning pipelines is readily available
if asking either Siri (iPhone) or Alexa (Amazon) to search the internet.
185. For example, as part of his study, Sabal Trail’s appraiser paired sales within a 48-lot
equestrian subdivision named Sherman Woods Ranches in Okeechobee County, Florida. Of
the 48 lots, all of which were approximately ten acres in size, seven lots were subject to a
natural gas pipeline easement in favor of Gulfstream Natural Gas. Lot sales of all 48 lots
occurring in 2005 showed little difference in the approximate $300,000 paid for either impact
or non-impact lots. On cross-examination, however, it was questioned whether the peak realestate-market conditions in South Florida in 2005 were truly comparable to the subject’s
property market in Bay Lake, Florida in 2016. Further, it was shown that all 48 lots of the
Sherman Woods Ranches subdivision were sold within a six-hour time period in highly
promoted lot offerings to those in surburban areas that would want rural equestrian lots for
their horses. It was questioned whether, in this “frenzied” sale condition, any of the lot
purchasers were aware of the existence of a natural gas pipeline; to which the appraiser was
unable to confirm either a “yes” or “no” response. Moreover, it was shown that only three of
the48 lots have been developed since 2005, that many of the lots that sold for $300,000 were
later subject to default and foreclosure, and that current lot sales averaged around $30,000—
all of which adds up to the telltale characteristics of a “failed subdivision.” Finally, the defense
counsel asked Sabal Trail’s appraiser if his study of Sherman Woods Ranches was a fair
comparison to use in determining a just compensation for the Sundermans who owned
property in Bay County, Florida, with a 2016 date of taking. The appraiser responded that,
in his opinion, it was a fair comparison. See Transcript of Trial, Doc. 129, at 94–109, Sabal
Trail Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves,
Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. Feb. 28, 2018); see also Transcript of Trial, Doc.
130, at 158–60, Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida
(Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. Mar. 1, 2018). The jury, of
course, was free to accept or reject such expert opinion.
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properties with pipeline easements and non-impact properties without pipeline easements.186
In summary, once the data relied upon by the expert to form his
opinion underwent the opportunity to “kick the tires” and be examined, it appeared that the appraiser’s conclusion of zero damages
from fear or stigma was simply because he “said so,” or ipse dixit.187
Additionally, once corrected, his more current data showed that the
appraiser’s loss estimate for bifurcation was understated.
By contrast, the owner’s appraiser testified that he considered the
language used by Sabal Trail in its easement that denoted the
easement holder’s dominant rights and the underlying fee owner’s
servient estate.188 In determining severance damages, he further
testified concerning his own paired-sales analysis in which he considered twenty-two pairs of impact and non-impact properties in
rural Florida counties—including Levy, Lake, and Marion Counties—
all of which had transacted within five years of the 2016 date of
taking. Considering the price differential between impact and nonimpact properties as well as the indication of loss in light of the property characteristics derived from those respective pairings, the
owner’s appraiser estimated a 60% damage resulting from fear or
stigma associated with Sabal Trail’s taking of both temporary and
permanent easements running diagonally through the middle of the
Sundermans’ 40-acre tract.189 His total estimate of full compensation, therefore, was predicated on payment for the temporary easement at $15,013, the value of the permanent easement at $26.249,
and his 60% severance damage of the remainder property at $273,777,
186. Once corrected, the appraiser’s paired sales of residential five-acre tracts along Faye
Street bordering the Wekiva Basin State Preserve in Orange County showed a diminution in
value about 70% to 80% when the pipeline was placed, more or less, diagonally through the
middle of the impact five-acre tracts. See Transcript of Trial, Doc. 129, at 131–34, 136–43,
Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake County, Florida (Sunderman
Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. Feb. 28, 2018); see also Transcript of Trial,
Doc. 130, at 162–64, Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake County,
Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla. Mar. 1, 2018).
187. See Transcript of Trial, Doc. 130, at 164–65, Sabal Trail Transmission, LLC v. 3.921
Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL
(M.D. Fla. Mar. 1, 2018).
188. See Transcript of Trial, Doc. 129, at 171–76, 213–21 Sabal Trail Transmission, LLC
v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178
-JSM-PRL (M.D. Fla. Feb. 28, 2018).
189. See Transcript of Trial, Doc. 130, at 35–36, Sabal Trail Transmission, LLC v. 3.921
Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL
(M.D. Fla. Mar. 1, 2018).

186

PROPERTY RIGHTS JOURNAL

[Vol. 8:121

for a total compensation of $315,039 (which was reduced to $312,839
after considering Sabal Trail’s project manager’s testimony of the
early release of the temporary easement, following the completion
of Sabal Trail’s construction).190
2. Owner’s Testimony
In addition, the property owner, Jan Sunderman, testified as to
both the before and the after value of the property, quantifying
severance damages based on her knowledge of the property and
personal experience in selling similar tracts over the previous twentyfive years, from the larger, former citrus property.191 She further
testified to her familiarity with Sabal Trail’s easement holder’s
rights and her own “common sense” understanding of what the market perception has been of Sabal Trail’s use, given her own knowledge and experience with potential purchasers of residential, rural
properties over twenty-five years.192 In the before condition, she
considered the value of her property to be equivalent to $18,000 per
upland acre and $1,500 per wetland acre, or approximately
$500,000 if considering its highest-and-best use for three rural,
residential lots. After Sabal Trail’s taking, she considered the value
of her property to be diminished and equivalent to $140,000, with
the two front lots valued at $35,000 each and the remaining rear lot
valued at $70,000. In recognition of such loss, she testified as to the
measure of full compensation being, in her opinion, $360,000.193
3. Jury Verdict
After considering the respective lawyers’ closing arguments and
completing their own deliberations, the jury returned a verdict
specifically finding that Sabal Trail pay $17,800 for the permanent
easement taken, $10,000 for its temporary easement taken, and
$282,000 for severance damages, for a total measure of full compensation of $309,500.194 It was apparent that Sabal Trail’s assertion of
190. See id. at 35–42.
191. See id. at 85–96.
192. See id. at 98–99.
193. See id. at 99–101.
194. See Jury Verdict, Doc. 126, Sabal Trail Transmission, LLC v. 3.921 Acres of Land in
Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL (M.D. Fla.
March 1, 2018).
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zero damages from fear or stigma did not motivate the jury to simply “split the difference,” instead it returned a verdict in favor of the
property owner against the pipeline company.
Most assuredly, the baseline of an eminent domain proceeding is
drawn upon the basic constitutional understanding of the nature
behind the exercise of governmental power and of the need to establish limits to protect individual liberties; in this case, the civil right
of private ownership. In deciding whether the jury’s verdict in the
case of Sunderman Groves, Inc., was “just” or “fair,” consider how
the debate over the measure of compensation was framed by the
defense counsel in closing arguments for this case:
I asked you in voir dire, you might recall, [have] any of you—any
of you ever thought about property rights? Have you ever thought
about the virtue and value of owning property as a civil right?
Let me suggest to you that this exercise we have been a part of[,]
I hope will bring this home to you.
Private property ownership balances power. How is that? If you
think about our country and what makes it great, many would
point to our system of government when it works. But think
about it, our founding fathers were putting together our nation,
and how were they going to establish balancing power[,] because
that’s what Government has[?] The Government has power and
it’s supposed to be exercising it for the good of those it governs.
We have the Constitution. A social contract. People agree to be
governed, but the Government is limited in its power. That’s our
Bill of Rights. One of the Bill of Rights that we have is the right
to own private property, and when it is acquired for a public
purpose, then compensation needs to be paid. A compensation
that is just under our Federal Constitution and full under our
Florida Constitution.
Let’s think about that. How does it balance power? Our founding
fathers knew that power had to be exercised by people and people
have human nature, and even though they have good intentions
o[f] accomplishing the public good, there needs to be a way to
check and balance power. So, we have three branches of Government, Executive, Legislative, Judicial. We are in the Judicial
Branch. Sabal Trail is exercising a government power for the good
of providing power to homes for electricity. They are a for-profit
company that will profit because of their efforts, their investment. That’s the energy industry. But when people have their
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property taken, the only means by which we can balance the
exercise of the eminent domain power is to have the Judicial
Branch make a decision, and the decision that is in your hands as
a jury working in the Judicial Branch is what is full compensation?
The Judge will be instructing you as to the law. These are not suggestions. These are not guide[line]s. The jury instructions are the
law that you should apply, that you are under duty to apply to
the facts, but the law is good. So, I want to cover a few of the jury
instructions, and then I would like to look at the case through the
lens of the jury instructions that you should be following.
....
Again, your verdict is important because it balances power. Sabal
Trail had the power to take the property. But it is our Constitution, and it’s the application of the law in making you . . . the
Jury . . . that makes them pay a fair and just price to the
Sunderman[s’]. And the Sunderman[s’], after today, will be the
party that will either find out that your verdict was sufficient or
that it wasn’t.195

4. Eleventh Circuit Appeal
The case of Sunderman Groves, Inc., is not yet completed. Following the denial of a Motion for a New Trial196 and a Motion for Rehearing or Relief from Judgment,197 Sabal Trail has filed an appeal
to the U.S. Eleventh Circuit.198
Specifically, Sabal Trail appeals the trial court’s rulings regarding
the application of state substantive law rather than federal law to
the measure of compensation and the admissibility of the owner’s
testimony (with respect to the owner’s opinion of value in the “after”
condition and the quantification of severance damages). As of the
195. See Transcript of Trial, Doc. 130, at 136–38, 171, Sabal Trail Transmission, LLC v.
3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178JSM-PRL (M.D. Fla. Mar. 1, 2018).
196. See Transcripts of Hearing, Doc. 132, 134, Sabal Trail Transmission, LLC v. 3.921
Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178-JSM-PRL
(M.D. Fla. Mar. 28, 2018; Apr. 3, 2018).
197. See Motion for Rehearing or Relief from Final Judgment (Plaintiff), Response to
Motion for Rehearing or Relief from Final Judgment, and Order Denying Motion for Rehearing or Relief from Final Judgment, Docs. 144, 152, 154, Sabal Trail Transmission, LLC
v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.), No. 5:16-cv-00178JSM-PRL (M.D. Fla. Apr. 30, 2018; Apr. 15, 2018; May 29, 2018).
198. Sabal Trail v. 3.921 Acres of Land in Lake County, Florida (Sunderman Groves, Inc.),
No. 18-11836-G (11th Cir. 2018).
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writing of this article, briefs are complete, and the parties await oral
argument.
C. Thomas Trust and Ryan Thomas
The two other Sabal Trail cases that proceeded to jury trial in
Florida were tried together the week of November 5, 2018, and are
styled Sabal Trail v. 18.27 Acres of Land in Levy County, Florida
(Thomas Trust),199 and Sabal Trail v. 2.468 in Levy County, Florida
(Ryan Thomas).200
Lee Thomas was a pharmacist that always wanted to be a farmer.
His son, Ryan, grew to love farming at a young age but didn’t much
like high school. Lee let Ryan know that, if he finished high school
and then went to college and earned a degree, Lee would buy a
farm. Ryan did just that, graduating with a B.S. degree in food and
resource economics. Lee made good on his promise to Ryan. In 2003,
Lee created a trust that went on to purchase and assemble an 837acre farm in Levy County where Ryan could grow watermelons and
peanuts, tend cattle, and board horses. In 2006, Ryan purchased his
own 40-acre tract immediately adjacent to the Thomas Trust farm
where Ryan and his two children live in an updated “Florida cracker”
cabin. Ryan’s home is surrounded by a grove of mature live oaks and
overlooks a twenty-acre pond, a surviving piece of old Florida. Ryan
has worked the Thomas Trust land now for over ten years under the
name RBT Farms. It is a beautiful plot of land, a family farm.
On June 7, 2016, Sabal Trail was given “immediate possession”
to a fifty-foot-wide permanent natural gas pipeline easement with
temporary easements of twenty-five feet on either side to be used for
initial stage construction, running a total length of 5,643 lineal feet
through the middle of the Thomases’ family farm, also known as
RBT Farms. On one end of the farm, the pipeline cut diagonally
through a grove of mature live oaks, causing the removal of twentyfive oak trees. On the other end of the farm, the pipeline cut diagonally through fields. The pipeline is located three hundred feet from
Ryan’s back porch overlooking the pond.
199. No: 1:16-cv-00093-MW-GRJ (N.D. Fla. 2016).
200. No: 1:16-cv-00095-MW-GRJ (N.D. Fla. 2016) (Honorable Paul C. Huck, presiding). The
complete transcript of the trial can be found on the federal ECF as Docs. 202, 203, 204, 205,
206, 207, 208, Transcripts of Trial, Sabal Trail v. 18.27 Acres of Land in Levy County, Florida
(Thomas Trust), No: 1:16-cv-00093-MW-GRJ (N.D. Fla. Nov. 5–9, 2019).
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Figure 10. Thomas Trust—Before Taking
Live Oak Trees 1–19

Figure 11. Thomas Trust—Before Taking
Live Oak Trees 21–25
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Figure 12. Thomas Trust (Tenant: RBT Farms)
Temporary and Permanent Easement Takings

Sabal Trail stated that it required its temporary easements for a
period of 3.2 years to construct its pipeline. As it happened, Sabal
Trail constructed its pipeline on RBT Farms in early 2017, right
during the middle of the 2017 watermelon season. In exercising its
rights as an easement holder, Sabal Trail is not required to coordinate with the underlying fee owner regarding either the location of
its pipeline or the time of its construction. RBT Farms had a loss of
production and yield within the fields cut by the pipeline for the
2017 growing season; Ryan had to plant peanuts instead of watermelons, a less productive crop.
1. Appraisal Testimony
At trial, through its appraiser’s testimony, Sabal Trail contended
that the landowners, Thomas Trust and Ryan Thomas, should receive
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only $34,000 and $5,100, respectively.201 This consisted of payment
only for the property taken in both temporary and permanent easements with zero damages from fear or stigma. For the Thomas Trust,
Sabal Trail’s appraiser estimated $17,700 for the temporary easement and $16,300 for the permanent easement. For Ryan Thomas,
Sabal Trail’s appraiser estimated $2,600 for the temporary easement and $2,500 for the permanent easement.
In light of the extensive motion practice mounted by Sabal Trail
against the owner’s appraiser prior to trial, challenging the “reliability” of his expert opinion under the Daubert standard, something
quite remarkable occurred during trial with the testimony of Sabal
Trail’s appraiser. In his paired-sales analysis, although considering
eleven pairs of impact and non-impact properties in Levy County,
Florida, he relied on only two pairs as a predicate for his opinion of
zero damages.202 Sabal Trail’s appraiser had an explanation.203 Although a majority of his eleven pairs showed that the impact property sold for less than the non-impact property, he testified that this
singularly reflected that the non-impact properties were “superior,”
in other respects, than the impact properties.204 In other instances,
where the impact properties sold for more than the non-impact
properties, he testified that this singularly reflected that the nonimpact property was “inferior,” in other respects, to the impact
property.205 He testified that the remaining two pairs, consisting of
four properties alone (two impact properties and two non-impact
properties), were “perfect pairs” because the price differential was,
in his opinion, solely reflective of the presence of the pipeline.206
Since these two “perfect pairs” showed no significant loss in value,
he ultimately concluded that there was zero damages to the remainders of both the 837-acre farm and the 40-acre homesite with singlefamily residence.207
201. See Transcript of Trial, Doc. 205, at 290–91, Sabal Trail Transmission, LLC v. 18.27
Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093-MW-GRJ (M.D. Fla.
Nov. 6, 2018).
202. See id. at 282–88.
203. Id.
204. Id.
205. Id.
206. Id.
207. Id.
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Figure 13. Sabal Trail’s “Paired-Sales Analysis”

On cross-examination, Sabal Trail’s appraiser further explained
that, in his opinion, whether the indications from his pairs were
positive or negative was only a result of the fact that some people do
like pipelines and some people don’t like pipelines, similar to how
some market participants for residential homes respond to swimming
pools.208 In other words, the proposition was that, in accordance with
his study, there may not be a definitive trend toward pipelines being
a positive or a negative influence on value.
Cross-examination also showed that, in a prior instance of eminent
domain where the current Sabal Trail appraiser was then retained
by property owners in a petroleum-gas-pipeline project, regarding the
GATX Central Florida Pipeline, at that time he found substantial
damages relating to fear and stigma.209 Additionally, as part of the
appraisal services rendered for that project, the appraiser admitted
that he traveled the country to study the impacts of properties
proximate to such a pipeline subsequent to the pipeline incidents,
including ruptures in California, Nevada, and Texas.210 In dismissing
the notion that his opinions regarding pipelines were influenced by
whichever party retained his appraisal services, Sabal Trail’s appraiser clarified that he had worked for both condemnors and condemnees in eminent domain pipeline takings cases.211 Nevertheless,
208. See Transcript of Trial, Doc. 205, at 501–06, Sabal Trail v. 18.27 Acres of Land in Levy
County, Florida (Thomas Trust), No: 1:16-cv-00093-MW-GRJ (N.D. Fla. Nov. 7, 2018).
209. See Transcript of Trial, Doc. 205, at 320–23 Sabal Trail v. 18.27 Acres of Land in Levy
County, Florida (Thomas Trust), No: 1:16-cv-00093-MW-GRJ (N.D. Fla. Nov. 6, 2018).
210. Id.
211. See Transcript of Trial, Doc. 203, at 297–98, 318–20, Sabal Trail v. 18.27 Acres of Land
in Levy County, Florida (Thomas Trust), No: 1:16-cv-00093-MW-GRJ (N.D. Fla. Nov. 5, 2018).
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he admitted that his acceptance of work in this regard was on a
“first-come, first-served basis.”212
Finally, cross-examination also showed that—with regard to the
Sabal Trail Pipeline—although preparing almost 130 appraisals on
an unwritten contract, there were only two instances where Sabal
Trail’s appraiser found severance damages due to the remainder
property because of takings of temporary and permanent easement
for a natural gas pipeline project.213 By considering only two pairs
to support his zero damages opinion, it seemed to underscore an
industry bias. Sabal Trail paid its appraiser $2.4 million for appraisal services, which, in large measure, was only to collect market
data for a paired-sales analysis.214
By contrast, the owners’ appraiser prepared a paired-sales analysis in which he considered fifty-four pairs of similarly situated
impact properties with pipelines and compared them to non-impact
properties without pipelines.215 The appraiser’s testimony included
presented exhibits that consisted of photographs of all of the properties considered within his paired-sales analysis and respective
qualitative charts to show how he considered each pairing of impact
and non-impact properties.216
In a final reconciliation, the appraiser also presented a chart,
using a technique that appraisers refer to as bracketing, which
showed where he opined the subject property should fall within a
range of damages from each of his pairings.217 Although the range
of indicated damages varied from a 28% to 92%, the owners’
appraiser testified how he considered the particular property characteristics between pairs, such as (a) highest and best use, (b) size
of property, (c) size of pipeline, and (d) location of the pipeline and
determination of where within the subject property it should fall.218
On the pages that immediately follow, the trial exhibits prepared
by the owner’s appraiser to summarize his conclusion of severance
212. Id.
213. See id. at 326–34.
214. See id. at 337–38.
215. See Transcript of Trial, Doc. 206, at 649–55, Sabal Trail v. 18.27 Acres of Land in Levy
County, Florida (Thomas Trust), No: 1:16-cv-00093-MW-GRJ (N.D. Fla. Nov. 7, 2018).
216. Id.
217. See Transcript of Trial, Doc. 205, at 722–28, Sabal Trail v. 18.27 Acres of Land in Levy
County, Florida (Thomas Trust), No: 1:16-cv-00093-MW-GRJ (N.D. Fla. Nov. 8, 2018).
218. Id.
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damages for the two subject properties, derived from his pairedsales analysis, are shown.
Figure 14. Owner’s “Paired-Sales Analysis”
Marion County Pair No. 9: Impact and
Non-Impacted Properties219

219. The owner’s appraiser presented photographs of all properties considered in his
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Figure 15. Owner’s “Paired-Sales Analysis”
Thomas Trust Bracketing Chart220

“paired-sales analysis” together with qualitative charts to show how he considered each pairing of impact and non-impact properties. From this, he derived from each pairing an indication of percentage difference attributable to the encumbrance of a natural gas pipeline.
220. The owner’s appraiser presented a summary chart, using a bracketing technique, which
showed the range of indications of percent damage from each of his pairs, vertically from greatest
to least. The chart also identified where, according to the appraiser, the subject property should
fall with respect to any percent damage attributable to the encumbrance of a natural gas pipeline.
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As set forth on the previous page, based upon his paired-sales
analysis, the owners’ appraiser testified to an 8% severance damage
applied to the entire remainder property of the 837-acre family farm
owned by the Thomas Trust.
Figure 16. Owner’s “Paired-Sales Analysis”
Ryan Thomas Bracketing Chart
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As set forth on the previous page, based upon his paired-sales
analysis, the owners’ appraiser testified to a 45% severance damage
applied to the entire remainder property of the 40-acre homesite
and single-family residence owned by Ryan Thomas.
Figure 17. Owner’s “Paired-Sales Analysis”
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Because the sizes of the respective properties was given considerable weight in the paired-sales analysis, the owners’ appraiser
prepared the above array of data to reconcile with the subject 837acre Thomas Trust property and subject 40-acre Ryan Thomas
property.
In light of the foregoing, for the 837-acre family farm owned by
the Thomas Trust, the owner’s appraiser testified to a value of $23,520
for the temporary easement, $61,836 for the permanent easement,
and an 8% severance damage or $692,211, for a total compensation
of $777,566.221
Additionally, for the 40-acre homesite and single-family residence
owned by Ryan B. Thomas, the owner’s appraiser testified to a value
of $3,140 for the temporary easement, $8,654 for the permanent
easement, and a 45% severance damage or $406,489, for a total
compensation of $418,274.222
2. Owners’ Testimonies
At trial, both Lee and Ryan Thomas also testified as to both the
before and the after value of the property, quantifying severance
damages based on their own knowledge of the property and personal
experience. In some regards, the owners’ testimonies highlighted
certain aspects of their compensation claims more than their own
appraiser. These aspects included the following:
• Specific to the particular facts and circumstance of their
case, in putting to use the acquired temporary and permanent easements, Sabal Trail removed twenty-five mature oak
trees that were part of a grove of trees that the owners paid
a premium price for upon assemblage of the property. After
the taking, the grove of trees reflected a cleared lineal corridor through its center, reducing its aesthetic contribution to
the value of the remainder property.
• Specific to the particular facts and circumstances of their
case, Sabal Trail’s temporary and permanent easements
were located diagonally through fields used for farming row
221. See id. at 734.
222. See id. at 735–36.
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crops, not along the property lines or fenced borders between
fields. This impaired and diminished the utility of the land
for farm use both temporarily and permanently.
• The evidence presented at trial also showed how the owner’s
improvements over the years following their original purchase and assemblage of the 837-acres, in their opinion, made
the property more valuable than considered by either appraiser who testified at trial.
More specifically, Lee Thomas testified, on direct examination, that
he was now seventy-four years old and that his primary profession
was as a pharmacist working in a pharmacy he owned in Williston,
Florida.223 He also testified that, early on, before going to pharmacy
school, he was an appraiser trainee for a Florida bank, which employed him for four years before pharmacy school to analyze longterm loans of twenty or thirty years on farm properties.224 While
working as a pharmacist, Lee testified that he had experience buying and selling farm properties in Levy County (“it seemed like that’s
the only thing to do around Williston was buy real estate”).225
At one point in time, he owned several farm properties of different
sizes: 200 acres, 80 acres, 40 acres, and 340 acres. In the early 2000s,
with land prices rising, Lee testified that he sold the 200 acres and
the 340 acres, the latter of which sold for three million dollars.226 He
further testified that it was from the sale of these two farm properties that he applied a 1031 Exchange, which led to his initial purchase of farm properties and from which he assembled the subject
property’s 837 acres.227 In buying and selling farm properties, Lee
testified that he would seek farm properties for both their aesthetic
value and for their productivity, with opportunity for improvement
by a farmer with knowledge.228 In light of these factors, he purchased
the individual farm properties, which he assembled into the 837
acres, at different prices.229

223.
224.
225.
226.
227.
228.
229.

See id. at 818–21.
Id.
Id.
Id.
See id. at 823–29.
See id. at 828–32.
Id.
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Lee then testified that the basis for his opinion—that the loss in
value resulting from the taking was 12% and greater than his own
appraiser’s opinion of 8%—was due to the loss of aesthetics and
productivity resulting from the pipeline.230 He also testified that the
reasons for his 12% loss determination included concern over security
on the property, the greater potential for the introduction of disease
in growing crops, the loss of privacy during family gatherings, and the
anticipation of danger; all associated, in his opinion, with a resulting
stigma based upon the encumbrance of a pipeline easement.231
Figure 18. Thomas Trust Property—After Taking

To further support his quantification of loss, Lee explained how
losing eighteen of the twenty-five mature oak trees on the 837-acre
farm, in particular, diminished the aesthetic value for the portion of
the property with the grove of trees. He also explained how the location of the pipeline through the farm fields diminished productivity
230. See id. at 836–38.
231. Id.
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on the remaining portion of the farm. He added that—for the portion of the 837 acres that he purchased with the grove of trees,
which now had Sabal Trail’s pipeline running through it—he paid
a premium price of $20,000 per acre because of its aesthetic value.
Finally, Lee summarized his own opinion of value as to the 837acre family farm owned by the Thomas Trust.232 He agreed with his
own appraiser’s opinion on both the value of the temporary easement at $23,520, and also for the permanent easement at $61,836,
but differed with his appraiser on the percentage of severance damages.233 Instead of an 8% severance damage of $692,211, Lee testified to a 12% severance damage of $955,250.234 Thus so, instead of
a total full compensation of $777,566, Lee testified to a total full
compensation of $1,040,606 for the 837-acre farm owned by the
Thomas Trust.235
Turning to Ryan Thomas, he testified, on direct examination, that
he proceeded to attend college because his father made him go to
school rather than continue working on his grandfather’s farm.236
Nonetheless, he graduated from the University of Florida with a BS
degree in food and resource economics, and he currently is designated as a Certified Crop Advisor (“CCA”) by the American Society
of Agronomy and actively consults on approximately forty thousand
acres of farmland.237 He also testified that he began farming watermelons by himself in the tenth grade in 1991.238
Based on his familiarity with the property and, perhaps, on a
better memory than his father, Ryan testified about the purchase
and assembly of the farm properties, making up the 837 acres, from
2003 to 2006.239 He also testified in greater detail concerning the
substantial improvements he made to the property, since their purchase, to make it a working farm with cattle, horses, and row crops
such as peanuts and watermelons.240
232.
233.
234.
235.
236.
237.
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240.
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Significantly, Ryan testified that his intended use of the subject
property changed due to the pipeline because of the type and kind
of crop that could be grown in the farm fields where the pipeline traversed diagonally during the initial stage of construction.241 The use
of the easement area by the easement holder is contemplated to be
more intense during the initial construction stage of the pipeline
than the use once the pipeline is in operation underground.242
In Ryan’s opinion, he also agreed with his own appraiser on the
value of the permanent and temporary easements taken from the
837-acre family farm owned by the Thomas Trust but differed with
his own appraiser’s opinion of the 8% damage; testifying that there
was 12% damage to the land value, from $10,000 per acre for the
“before” condition of the lot to $8,800 per acre for the “after” condition. In support of his having a higher opinion of damage than his
appraiser, Ryan further elaborated that he considered the more
intense use of the lot by Sabal Trail at the initial stage of construction—particularly because Sabal Trail did not advise property
owners of its schedule for using the easement area—would further
decrease the price that would have been negotiated between a willing
buyer and a willing seller on the date of value, June 7, 2016.243
Additionally, Ryan explained that, in his opinion, the anticipated
crop yield, or productivity, in the area of the temporary and permanent easements was diminished because Sabal Trail’s use of the
property compromised the hardpan—making the water retention
characteristics in the easement areas different from the surrounding
farm field.244 This, too, served as a basis for his opinion of the 12%
damages.245 Of significance, his opinion in regards to damages was
based upon his actual experience with Sabal Trail’s easements during the 2017 and 2018 growing seasons.246 The difference in the
coloration of growing crops is clearly seen between the area of the
easements and the area of neighboring farm fields.
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Figure 19. Thomas Trust—After Taking

Finally, Ryan, too, summarized his opinions as to the 837-acre
family farm owned by the Thomas Trust.247 He agreed with his own
appraiser’s opinion on the value of the property taken for the permanent easement at $61,836 and the temporary easement at $23,520,
but differed on the percentage of severance damages.248 Instead of
an 8% severance damage of $692,211, Lee testified to a 12% severance damage of $955,250. Instead of a total full compensation of
$777,566, Ryan testified to a total full compensation of $1,040,606.249
Ryan additionally testified as to his own 40-acre homesite and
single-family residence. He testified how Sabal Trail, in putting to use
the acquired temporary and permanent easements, removed seven
of the twenty-five mature oak trees that were part of a grove of trees
that framed the entrance to his homestead property. He testified
247. See id. at 878–80.
248. Id.
249. Id.
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how, when he bought his homesite, he cleared a portion of the
property to gain a better view of the neighboring twenty-acre pond
and how he totally remodeled the existing single-family residence,
including the roof, siding, and everything inside and out. He also
testified how Sabal Trail located its natural gas pipeline easement
within three hundred feet of his single-family residence. His concerns over the loss of trees, the loss of privacy, and the loss of control of the area proximate to his home served as a basis for his
opinion of a 60% damage even though his own appraiser testified to
45% damage.
Figure 20. Ryan Thomas—After Taking

Ryan, then, summarized his opinions as to his 40-acre homesite
and single-family residence.250 He agreed with his own appraiser’s
opinion on the value of the property taken for the permanent easement at $8,645 and the temporary easement at $2,600, but differed
250. See id. at 880–82.
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on the percentage of severance damages. Instead of a 45% severance
damage of $406,489, Ryan testified to a 60% severance damage of
$541,989.251 Instead of a total full compensation of $418,274, Ryan
testified to a total full compensation of $553,230.252
3. Jury Verdict
After considering the respective lawyers’ closing arguments and
completing their own deliberations, for the 837-acre family farm
owned by the Thomas Trust, the jury responded by rendering an interrogatory verdict of $55,661 for the permanent easement, $23,520
for the temporary easement, and $782,083 for severance damages
to the remainder (reflecting a ±9% damage), for a total full compensation of $861,264.253
Additionally, for the 40-acre homesite and single-family residence
owned by Ryan Thomas, the jury responded by rendering an interrogatory verdict of $8,645 for the permanent easement, $3,140 for
the temporary easement, and $451,656 for severance damages to the
remainder (reflecting a ±50% damage), for $663,439 as the total of
full compensation.254
Once again, considering both jury verdicts, it was apparent that
Sabal Trail’s assertions of zero damages from fear or stigma do not
motivate the jury to simply “split the difference;” instead the juries
returned a verdict in favor of the property owners against the pipeline company.
In deciding whether the jury’s verdicts regarding the Thomas Trust
and Ryan Thomas cases are “just” or “fair,” consider how the debate
over the measure of compensation was framed by defense counsel in
closing argument for these cases:
Sabal Trail is using the government’s sovereign power of eminent domain. The king used to say: That’s my property. The Magna
Carta long ago was a property right’s reformation. It was those
that owned property telling the king: You need to respect our
251. Id.
252. Id.
253. See Jury Verdict, Doc. 189, Sabal Trail v. 18.27 Acres of Land in Levy County, Florida
(Thomas Trust), No: 1:16-cv-00093-MW-GRJ (N.D. Fla. Nov. 8, 2018).
254. See Jury Verdict, Doc. 146, Sabal Trail Transmission, LLC v. 2.468 Acres of Land in
Levy County, Florida (Ryan Thomas), No. 1:16-cv-00093-MW-GRJ (N.D. Fla. Nov. 8, 2018).
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property rights. See, it’s a limitation on power. It provides people
the expectation of having a liberty.
And that’s important in these cases, because Sabal Trail does
want you to see the good that they’re doing. They’re bringing a
fuel to the State of Florida, and they’re powering our homes. And
when we turn on the light switch, in part it’s probably power you
get from natural gas. That’s a public good. But you see, it’s the
nature of the Constitution that provides the owner whose property is taken for such public good the expectation that they will
receive just, fair, full compensation. The public need is met, but
no one private property owner pays more for the public good
than anyone else because they are made whole by the measure
of compensation that’s paid.
The Thomas family—Ryan Thomas, the Lee Thomas Trust—
they don’t want your sympathy. They just want justice, and that’s
what your job is.
....
Do you see the irony here? Warning, pipeline, Sabal Trail. But
it’s buried, so it doesn’t affect the value because nobody sees it.
If you can’t see it, then i. . . you know, market participants don’t
really discount it. Some pay even more for properties with pipeline[s]. They’re like swimming pools. Some people like them;
some people don’t. They’re like electrical power lines, you know,
the little ones. Not the big ones but the little ones, you know.
Nothing to see here. It’s underground.
....
These are instances of eminent domain where severance damages are created on the remaining property. That’s why we have
this law that the use of the property taken is to be considered by
you. It’s not like we bury it and we don’t think about it. It’s [for]
you [to] consider what the impact is on market participants. Please
understand this. This—this is really important. The Thomases
are not asking for your sympathy. It is emotional, but what the
Thomases deserve, the justice of it, [as] market participants—
yes, farmers are part of the marketplace. Do they pay less for
farmlands when the pipeline crisscrosses their field? Yes, people
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who buy homes, some will buy land and build a house next to a
pipeline, but they pay less for the land and they could pay less
for the house. Don’t abandon your common sense. Sabal Trail
wants to make it [so] no one gets any compensation unless you
have some kind of analysis, some kind of data.
....
And then the buyer that comes to the property is amongst those
in the buying marketplace that’s okay with it. We’ll accept it.
But they’re still . . . looking for a bargain. They’re bargain hunters more than anything else. But think about this. What about
the people that wouldn’t buy a property with a pipeline in it if
there was another property like it that didn’t have a pipeline in
it? It’s just off the list. I don’t want that. I love the farm, but it’s
got a pipeline in it. Love your house, but I’m not comfortable
living next to a pipeline, not one that big. Are there such people
in the marketplace[,] because it makes common sense? But
here’s what’s amazing: That data set isn’t amongst those people
that buy and sell pipelines. That data set is over here of people
that chose not to buy the pipeline property. Now, let’s look at a
little simple economics. Last time I understood things, supply
[and,] demand. Property in supply, property in demand. Equal
[price]. But if demand drops because something happens to your
property and people don’t like it as much and would actually
choose not to buy it, when you have less demand, less desirability, the perception might not be a good thing, the price is going
to be affected somewhat. That’s not sympathy.255

4. Eleventh Circuit Appeal
The Thomas Trust and Ryan Thomas cases are not yet completed.
Following the denial of a Motion for a New Trial in both cases,256
Sabal Trail has filed separate appeals to the U.S. Eleventh Circuit.257
255. See Transcript of Trial, Doc. 208, at 1056–57, 1067–71, Sabal Trail Transmission, LLC
v. 18.27 Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093-MW -GRJ
(M.D. Fla. Nov. 9, 2018).
256. See Order Denying Motion for New Trial, Doc. 224, Sabal Trail Transmission, LLC v.
18.27 Acres of Land in Levy County, Florida (Thomas Trust), No. 1:16-cv-00093-MW-GRJ
(M.D. Fla. Jan. 22, 2019); Order Denying Motion for New Trial, Doc. 183, Sabal Trail
Transmission, LLC v. 2.468 Acres of Land in Levy County, Florida (Ryan Thomas), No. 1:16cv-00093-MW-GRJ (M.D. Fla. Jan. 22, 2019).
257. Sabal Trail Transmission, LLC v. 18.27 Acres of Land in Levy County, Florida

210

PROPERTY RIGHTS JOURNAL

[Vol. 8:121

Specifically, Sabal Trail appeals the trial court’s rulings of the
application of state substantive law over federal law regarding the
measure of compensation, the admissibility of the owner’s opinion
of value in the “after” condition and the quantification of severance
damages, and the evidentiary rulings of the district court over numerous issues preserved in Sabal Trail’s extensive motion practice.
As of the writing of this article, these cases are yet in their briefing
stage of the appeals.

(Thomas Trust), No. 19-10705 (11th Cir. 2019); Sabal Trail Transmission, LLC v. 2.468 Acres
of Land in Levy County, Florida (Ryan Thomas), No. 19-10722 (11th Cir. 2019).

