NEGLIGENTLY INFLICTED EMOTIONAL HARM-LET'S GET SERIOUS
John L. Ehrler
INTRODUCTION
The former common law prohibitions against allowing recovery for negligently
inflicted emotional harm have been eroded in some jurisdictions by abandoning
arbitrary rules of law. In part, this development recognizes that the reasons for not
allowing recovery were possibly overstated or imaginary. The present more liberal
situation carries the dangers of compensating some Questionable claims and overextending defendant's liabilities. Some commentators have suggested new non-arbitrary
rules of law, aimed at correcting potential abuses while allowing recovery to deserving
plaintiffs. The problem is to design a system which selectively separates meritorious
from specious claims, emphasizing the role of judges.
Most of the published commentary involves two kinds of cases: I) Emotional
harm to a bystander who observes a victim's physical injury caused by a defendant's
negligence; or 2) emotional harm to the plaintiff himself caused by a defendant's
negligence but without any contemporaneous physical injury. either as cause or effect;
often the negligence entails nothing more than defendant providing erroneous
information to the plaintiff.
The inquiry should begin with an examination of the nature of the emotional
harm suffered, to bar recovery for grief and other non-compensable harms. The injury
must be more than trivial and temporary. Plaintiff must prove these points.
This article focuses on what must be proved at trial, and how. Plaintiff must
show by clear and convincing evidence that defendant's act(s) are the actual proximate
cause(s) of the harm suffered, and are more than mere triggers, more than contributing
factors, and more than the first event in an attenuated chain.
Defendant

may

present

affirmative

defenses,

which,

if

proved

by

a

preponderance of evidence, will relieve him of liability: 1) The injury would not have
occurred to a normal plaintiff of average temperament (not one with "thin skin"); 2)
plaintiff's conduct was an important contributing factor, either because he voluntarily
placed himself in a precarious position, failed to mitigate the harm, or took some other
inappropriate action.
BACKGROUND
This note discusses the development of negligently inflicted emotional harm as
an independent tort, a relatively new cause of action. Traditionally, the common law
was reluctant to recognize emotional harm and allowed recovery for it in two broad
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categories:' where the harm was intentionally, rather than negligently, inflicted, and
where there was some independent cause of action to which the emotional harm claim
was appended and thus said to be "parasitic." Examples of the "host" or primary causes
of action are breach of contract and personal (physical) injury caused by defendant's
negligent conduct.
Since about 1970, courts in a small number of states have decided that
negligently inflicted emotional harm is an independent cause of action.

The

pronouncements ~suallY take the form of a decision overturning the precedent which
allowed the claim only when it was parasitic. The majority of states today require
physical injury to the plaintiff 2 or to a victim whose injury is witnessed by a plaintiffbystander.
Many commentators have applauded and encouraged this movement, seeing it as
long overdue. 3 To a large extent, the movement may be seen as recognizing that the
reasons which courts gave in the past for barring recovery in non-parasitic cases are
either invalid or at least less compelling today. To begin our inquiry, we must review
these reasons.
Probably the single greatest concern was that a plaintiff would get undeserved
compensation through fraud. This could be the result of the difficulty in objectively
confirming a plaintiff's allegations that he had indeed suffered an emotional injury.
Even where the fact of the injury was not questioned, its magnitude was still uncertain.
Perhaps the plaintiff was exaggerating, and it was impossible to prove otherwise. In the
final analysis, the court or jury would have to rely almost exclusively on the plaintiff's
testimony.
If the injury were real, the next difficulty was proving the causal link between
defendant'S conduct and plaintiff's injury. There might be a time lag between them,

, Even at the turn of the twentieth century, two kinds of cases were exceptions to
the general rule of disallowing recovery for emotional harm: cases involving the
negligent mishandling of corpses, and cases involving erroneous notification by telegram
of an event such as the death of a close relative.
Prosser and Keeton on Torts, 5th ed., at 362, point out the rationale for the
exception: "What all of these cases appear to have in common is an especiallikeIihood
of genuine and serious mental distress, arising from the special circumstances, which
serves as a guarantee that the claim is not spurious."
Modern counterparts to these exceptions are discussed briefly infra.
2 It is useful to distinguish the various kinds of physical injury which pertain to
emotional harm cases. The first kind is physical injury to a plaintiff directly caused
by a defendant's negligence; this physical injury may be the cause of subsequent
emotional harm, or there may be another cause. In either event, the resultant emotional
harm is considered parasitic, and is addressed herein only in a cursory fashion. We are
primarily interested in non-parasitic, "independent" causes of action. The second kind
of physical injury is the result of the emotional harm. As we shall see, many courts
require a plaintiff to prove physical manifestation of emotional harm.
Yet another kind of physical injury is that suffered by a third party victim, the
injury witnessed by the bystander-plaintiff. In most cases, injury must be actual and
serious for recovery to be considered.
3 See Comment, Negligently Inflicted Mental Distress: The Case for an Independent
Tort, 59 GEO. L. J. 1237 (1971); Bell, The Bell Tolls: Toward Full Tort Recovery for
Psychic Injury, 36 U. FLA. L. REV. 333 (1984).
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or alternative explanations. An especially perplexing Question, not resolved today by
any means, was distinguishing between an injury proximately caused by a defendant's
conduct--one where the plaintiff deserves recovery--and an injury in fact caused or
explained by an unusual or abnormal or undue susceptibility to harm on the part of the
plaintiff; this is not the kind in which recovery should be allowed. 4
Although hard to resolve in a single case, these concerns were not rejected solely
because of their difficulty. Courts feared that once the rules were relaxed there would
be a flood of litigation, and even trivial claims would have to be heard.

Among

other concerns was the belief that allowing recovery would place undue responsibility
on defendants. Liability could be extended beyond the defendant's culpability in at
least two ways.
First, if the barriers were removed, a defendant might become liable for
significant injury where very clearly he was unlucky enough to have drawn a plaintiff
whose pre-existing susceptibility to harm was, if not the very cause of the injury itself,
the cause of the severity of the injury. The "thin-skull" plaintiff rule in physical injury
cases held that "you take your plaintiff as you find him." That is to say, once
defendant is negligent, he is liable for the full extent of damages, even if no reasonable
defendant could have foreseen the magnitude of the injury. Should this concept be
extended to the arena of emotional harm, where there are already difficulties enough?
The second was the possibility that once defendants were found liable for a new
cause of action, plaintiffs would multiply not only in general, but for the incident at
hand. For example, if the mother of a child killed in an auto accident could recover for
emotional harm, what about father and grandmother and aunt and second cousin?
Where would lines be drawn?
These concerns were the product of their time, reflecting an era in which the
study of mental health, psychology and psychiatry were in their infancies, and the older
fields of medical science were very much limited in diagnostic capability compared
with today.
today.

Also, personal liability insurance was not as common or prominent as

It is perhaps an oversimplification to say that the judicial system simply did not

have the means, fortitude or experience to solve the problem; by "the problem," I mean
the difficulty in establishing principled methods to distinguish deserving from
undeserving plaintiffs and claims. Two Questions arise from all of this: I) Given the
concerns cited, how did the courts respond? 2) Are the concerns expressed above still
valid?
ALLOWING RECOVERY UNDER ARBITRARY RULES
The answer to the courts' reaction is that they grudgingly gave ground when
faced with a particularly compelling set of circumstances, and granted plaintiff at

4

This Question is addressed infra, nn. 46-61 and accompanying text.
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least a chance to present his case. 5 From today's perspective, it appears that the fear of
allowing recovery to an undeserving plaintiff was stronger than the fear of an unjust
denial to a deserving one. A paramount concern remained a guarantee that there truly
was an injury. Thus, where facts were similar but perhaps not quite as compelling, as
cases were distinguished, a rule evolved which only later was seen to be unfortunately
rather arbitrary.
As we examine this, our purpose is not to trace the history of arbitrary rules,
which has been done elsewhere,6 but rather to demonstrate in what way they are
arbitrary. At some point, the circumstances of a case would drive a court to allow
recovery for serious fright suffered by a plaintiff through defendant's negligence. The
fear might be of impending physical harm? One way to increase the certainty of
genuineness in such a situation is to require that there be physical impact between the
object feared and the plaintiff. Very probably, the judge who first thought of this
impact rule envisioned a case (or probably it was thrust before him) where the
defendant's negligence created some physical movement, perhaps at high speed,
threatening collision with plaintiff. The impact requirement does serve as a very crude
filter; it can separate a valid claim from one brought by another plaintiff in the same
situation, but who was at a great enough distance from the threatened collision - let us
say several hundred feet - so as to make groundless his fear and attendant emotional
injury.
But the problem is that the requirement of physical contact became an all-ornothing rule. Any contact would do, no matter how slight. (It is a little difficult to see
what else could be done, once the rule was established.) However, the problem is that
there is little difference between Plaintiff A, who fears an impending high-speed
collision and whose arm is lightly brushed by the passing vehicle, and Plaintiff B, who
fears the same collision but whom the vehicle misses by a hair's breadth. More
precisely, the legal distinction between the plaintiffs is out of proportion to the
virtually insignificant, and certainly meaningless, distinction between what happened
to them physically. Such is the nature of the arbitrary rule.
Where did all of this lead? Until about 1970, courts did not recognize emotional
harm as an independent tort, and required in most cases a showing of physical harm that is, an objectively demonstrable ailment directly caused by emotional distress.
Starting at this time, a few states did extend liability to independent emotional harm

5 The posture of many reported cases is appeal by a plaintiff from the trial court
decision, which has the effect of terminating the case before it goes to the jury.
6 See Payton v. Abbott Labs, 386 Mass. 540, 548-52, 437 N.E.2d 171, 176-78 (1982)
(brief but excellent history). See generally Comment, The Increasingly Disparate
Standards of Recovery for Negligently Inflicted Emotional Injuries, 52 U. CINe. L. REV.
1017 (1983); Pearson, Liability to Bystanders for Negligently Inflicted Emotional Harm A Comment on the Nature of Arbitrary Rules, 34 U. FLA. L. REV. 477 (1982); Miller, The
Scope of Liability for Negligent Infliction of Emotional Distress: Making "The Punishment
Fit the Crime", I U. HAW. L. REV. I (1979).

7 A classic case is Battalla v. State of New York, 10 N.Y. 237,176 N.E.2d 729,219
N. Y.S.2d 34 (1961).
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claims but even today, the list is short,8 and some partial retractions have occured in
forefront states. 9
A MODERN EVALUATION
Undoubtedly, the new trend was in large part based on the perception of several
courts that the old fears were no longer valid, had dramatically reduced importance, or
were outweighed by considerations of justice. 10 Let us see how perceptions shifted, and
then evaluate whether any of what I have referred to as the old concerns still merit our
considera tion.
Probably the single greatest difference in perception involved a steady growth
in the courts' confidence that medical science could (I) establish that emotional harm
had occurred, and (2) identify the causative factor(s).ll The development of that part
of medical science dealing with the psyche had lagged behind the "hard" sciences such
as biochemistry for a long time, but eventually flowered and was accepted. It seemed
that tort law had not changed nearly as fast as, to pick one discipline as an example,
psychiatry;12 it was argued that it was time for the law to catch up with modern
capabilities.

8 A partial list includes Rodrigues v. State, 52 Haw. 156,472 P.2d 509 (1970); Molien
v. Kaiser Foundation Hospitals, 27 Cal. 3d 916, 616 P.2d 813, 167 Cal. Rptr. 831 (1980);
Bass v. Nooney Co., 646 S.W.2d 765 (Mo. 1983); and Shultz v. Barberton Glass Co., 4 Ohio
St. 3d 131,447 N.E.2d 109 (1983).
9

This is extensively discussed in Miller, supra note 6.

10 A fairly comprehensive analysis of the old concerns, applied to a bystander case,
in which recovery was allowed, appears in Sinn v. Burd, 486 Pa. 146, 158-64, 404 A.2d
672,678-685 (1979). Some of the six notes infra appear as notes in that case.
11

[d. at 158-60, 404 A.2d at 678.

"A survey of cases from other jurisdictions does not show the development
of a logical and consistent rule, but reveals that the trend is a hesitant
abandonment of...artificial restrictions and barriers to recovery in favor
of a greater reliance on general tort law principles and the contemporary
sophistication of the medical profession to test the veracity of claims for
relief." Leong v. Takasaki, 55 Haw. 398, -' 520 P.2d 758, 762 (1974).
12 Courts "have recognized the maturation of medicine" in cases where emotional
distress was intentionally inflicted, or where claim was parasitic, but "[w]here the
defendant is less culpable ... courts have been reluctant to recognize the enhanced ability
of science to measure mental distress." Comment, Recent Developments, Torts, 63 GEO.
L. J. 1179, 1184-5 n.30 (1975).
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The net result of heightened confidence in medical science was this: If it could
be confirmed that there was harm - in the absence of physical injury - it was no longer
necessary for the emotional harm to be parasitic to a separate cause of action to ensure
gen uineness. 13
What about the other "policy" reasons which had prevailed in the past? While
advances in medical science were seen as deterrents to fraud, it was also argued now
that the mere possibility of fraud was hardly a reason to deny plaintiffs their day in
court. 14 The concern over a flood of litigation was largely abandoned, even at times by
courts holding the old line. 15
Finally, the concern of "unduly" extending liability without limits was seen as
a problem which could be controlled. And, as one commentator pointed out, it seemed
more sensible to draw a line other than at the point of an absolute bar to recovery.16
My own perspective of this situation is that much of the previous concern is
gone, but what remains is still important. Less danger exists today that a completely
fraudulent claim will be brought, and the litigation flood is largely imaginary; further,
trivial claims are de facto weeded out by the existing legal structure and process. There
still remain serious issues regarding an undue extension of liability in cases where
defendant is culpable of something, and juries tend to sympathize with an injured
plaintiff, and "tack on" an emotional harm award, if they get the chance.
The acceptance of a completely independent status for- the tort of emotional
harm is well established in only a minority of jurisdictions. Where the claim is not

13

"Because other standards exist to test the authenticity of plaintiff's claim
for relief, the requirement of resulting physical injury, like the
requirement of physical impact, should not stand as another artificial bar
to recovery, but merely be admissible as evidence of the degree of mental
or emotional distress suffered." Leong, 55 Haw. at -' 520 P.2d at 762.

14 "Any rule which seeks to bar fraud ... by withholding legal protection frqm all
claims, just and unjust, employs a medieval technique which .. .is scarcely in keeping with
the acknowledged function of a modern legal system." Bystander's Recovery for
Negligently Inflicted Mental Distress, 29 ARK. L. REV. 562, 564-65 (J 976) (quoting Leflar
& Sanders, Mental Suffering and Its Consequences - Arkansas Law, 7 U. ARK. L. SCH.
BUL. 43, 60 (1939».
15 "[W]e point out that courts are responsible for dealing with cases on their merits,
whether there be few suits or many; the existence of a multitude of claims merely shows
society's pressing need for legal redress." Dillon v. Legg, 68 Cal.2d 728, 733, 441 P.2d
912, 917 n.3, 69 Cal. Rptr. 72, 77 (1968) (allowing recovery to a bystander).
The contemporaneous and opposed case is Tobin v. Grossman, 24 N.Y.2d 609, 249
N.E.2d 419, 301 N.Y.S.2d 554 (1969). "This court has rejected as a ground for denying
a cause of action that there will be a proliferation of claims. It suffices that if a
cognizable wrong has been committed that there must be a remedy, whatever the burden
of the courts." Id. at 615, 249 N.E.2d at 422, 69 Cal. Rptr. at 77.
16 "If a line of circumscription is to be drawn for the sake of public policy, or even
in the application of traditional tort principles, is it not more reasonable and humane
to draw it somewhere other than at the point where no recovery is allowed simply
because drawing the line elsewhere is difficult? Is not the line drawn in ... Dillon more
reasonably arbitrary than that drawn in Tobin?" Simons, Psychic Injury and the
Bystander: The Transcontinental Dispute Between California and New York, 51 ST. JOHN'S
L. REV. 1,21 (1976).
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appended to a "host claim", the necessity to show physical injury in order to enter the
courthouse is logically the remainder of an era where other arbitrary rules were used
to separate plaintiffs. It is much more principled to dispense with these rules altogether
and to examine the problem from a different viewpoint.
PROPOSED APPROACH TO AN EMOTIONAL HARM CASE
The viewpoint to consider is the course of a trial which may be likened to an
obstacle course, with recovery of damages as the prize, and with several discrete hurdles
to be overcome by the plaintiff. Then, before the finish line, the defendant will have
an opportunity to disqualify the plaintiff because of the latter's status or conduct.
More specifically, the plaintiff will be required to do the following: I) Prove by

it preponderance of the evidence that the defendant in fact committed the acts of
negligence which the plaintiff alleges are the cause of his injury.

Obviously, this

imposes no new burden on the plaintiff; 2) demonstrate that the injury is genuine,
serious, and clearly not primarily caused by any incidental circumstance which the
defendant could either control or foresee. Further, the injury must have been caused
by something other than a stimulus commonly encountered in human experience; 3)
prove by a heightened standard - clear and convincing evidence - that defendant's acts
caused the harm. The actions must be more than a contributing factor, more than the
first event in an attenuated chain of causation, and more than a mere triggering event.
The standard of clear and convincing proposed here is not novel, but is not what is
commonly required.
The defendant will have the opportunity to present affirmative defenses; if
these are proved by the preponderance of the evidence, they will bar recovery by the
plaintiff. Either of the following defenses would be fatal to the plaintiff's recovery:
I) A showing that the injury was caused by an unusual susceptibility of the plaintiff,
or alternatively, that a normal plaintiff would have suffered so little injury as to
render it non-compensable. 2) A showing that some aspect of the plaintiff's conduct
was inappropriate - he either voluntarily put himself in an exposed position, he failed
to do anything to mitigate or avoid the injury, or there is some act or response by the
plaintiff which is inconsistent with the later claim of injury.
SOME GENERAL CONSIDERATIONS ABOUT HARM
The first requirement listed as an element of the plaintiff's case is proof that the
acts alleged to have caused the injury were actually committed in fact by the defendant.
This is not controversial and is of course an element of every tort claim brought by a
plaintiff. 17

17 Plaintiff may, in the alternative impute responsibility to the defendant via
vicarious liability. That is, under limited circumstances, a plaintiff injured by a child
may impute liability to the parent as the defendant. Thus, the defendant may be liable
because of the act of another.
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However, once we consider the nature of the harm suffered, we begin to
encounter problems. The plaintiff should have the burden to prove that the harm is
genuine, serious, and clearly not primarily caused by any incidental circumstance which
the defendant could either control or foresee. The requirements of "genuineness" and
seriousness mayor may not coincide. And unavoidably intermixed is another concept
which is closely related: the harm must be of a kind that we choose to compensate; it
must be the "right kind" of harm.
DISTINGUISHING HARM FROM INJURY
No small part of a generalized and historic opposition to allowing recovery for
emotional harm has been the difficulty of identifying exactly what injury is involved.
One does not identify the harm by listing its symptoms; saying that the harm is
sleeplessness, or headaches, or uncontrolled crying does little more than confirm that
there is a manifestation of injury. At the risk of oversimplification, the answer may
be labelled "primary effects· (grief, shock, fear or anger). These primary effects then
mayor may not give rise to some manifestation of physical or psychic harm which can
be confirmed objectively.
This concept may be understood by consideration of a typical "bystander case,"
in which we see a sequential chain of causation as follows:
Negligent conduct
causes
Physical injury to victim
causes
Primary effect (e.g., shock) on plaintiff
causes
Manifestation of injury in plaintiff
One should distinguish between the manifested injury and its cause - in the
example above, shock - because in many cases, only some of the plaintiff's injury is
caused by the defendant's conduct. Real life is full of situations involving a complex
set of factors, and it is not always possible to identify a single cause.
When we ask what the injury or harm is that is being compensated, only the
generalized type of distress such as shock or fear should qualify. The question is: did
defendant's action cause shock, rather than: did defendant's action cause sleeplessness.
If the act caused the primary distress, that is enough. More will be said on the second
link -- whether the shock caused the sleeplessness - in connection with plaintiff
susceptibility.
AN EXAMPLE OF AN UNCOMPENSATED HARM: GRIEF
A benefit of this analysis is that it allows us at the outset to differentiate types
of harm for which there is generally no relief. The most important of these is grief, by
which I mean that profound sorrOw occasioned by one's awareness of a victim's loss of
life, or perhaps a devastating physical injury. Beyond grief, it becomes more difficult
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to avoid value judgments. but one commentator has listed for exclusion from recovery
"'mere' upset. dismay. humiIiation •... and anger".18
Fright seems to be somewhere in between. perhaps because it may be profound
and justified. or in contrast. trivial and short-lived.
Probably no modern case in the field of negligent infliction of emotional harm
has received more attention than Dillon v. Legg. 19 A consideration of Dillon reveals
important aspects of grief as it typifies the kind of harm where no recovery is provided.
This 1968 California decision set forth three guidelines which it stressed were to be
used as tests of foreseeability by courts in their deliberations on bystander cases. Dillon
proposed that the bystander be allowed to recover if three conditions were met: 20 I) The
victim and the bystander plaintiff must be closely related;

2) the bystander was

nearby; and 3) the bystander's injury was a direct result of a sensory and
contemporaneous observance of the accident.
Note carefully the last factor. which has the function of distinguishing the harm
of shock from the harm of grief. Consider two accidents in which a child is killed. In
the first. the parent is far removed and learns of the tragedy only later. In the second.
the parent is a contemporaneous witness. The former is not entitled to damages for
emotional harm while the latter. the bystander. recovers.

Why?

Because the

compensation is not for the grief at the child's loss. but rather for the shock of
witnessing the accident. When we say freedom from emotional injury is to be a
protected right. we do not mean to compensate for grief. Any number of decisions
following Dillon may be cited on this point. 21
OTHER HARMS AND ARBITRARY RULES
Of course. other rules have in the past been used to differentiate types of harm.
Certainly. the foundation of the "zone-of-danger rule" is a willingness to compensate
when the harm entailed is fright. or fear for one's physical safety. The theory is that
recovery is proper where the defendant's negligence exposes the plaintiff to serious
bodily harm. and recovery should not depend on whether impact occurred.

The

difficulty is that the zone of danger is a physical concept and may not necessarily

18 Comment. Negligence and the Infliction of Emotional Harm: A Reappraisal of the
Nervous Shock Cases. 35 U. CHI. L. REV. 512. 517 (1968).
19 68 Cal. 2d 728. 441 P.2d 912. 69 Cal. Rptr. 72 (1968).
20

Id. at 36. 441 P.2d at 920. 69 Cal. Rptr. at 80.

21 Cortez v. Macias. 110 Cal. App. 3d 640.167 Cal. Rptr. 905 (1980) is one example.
Here. a mother's claim for emotional distress following the death of her young child
after alleged physician malpractice is not allowed as a matter of law at trial. and
appellate court upholds. In this poignant case. a mother leaves febrile child in th~
emergency room to settle the bill and upon return is told of the child's death. All of th'C:
plaintiff'S manifestations of emotional harm follow this notification. thus showing that
there was no contemporaneous observance of a shock-inducing event. The harm is
clearly grief at the death of the child rather than shock induced by witnessing any
negligent act of the defendant.
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correspond to the individual's perception of fear. That is, one person may perceive
danger at a given distance, while another does not. The zone rule may perhaps be
defended in that it works most of the time, but very likely, it works by denying some
deserving plaintiffs at the expense of ensuring that undeserving ones are barred from
recovery.
SERIOUSNESS OF THE HARM
The desire to limit recovery to cases where the injury is serious is historic. 22
When we say that seriousness should be a requirement before an injuryqualifies to be
compensated, we may mean seriousness in one of several different aspects. Do we mean
the harm must be of a serious nature? Do we mean that the intensity or magnitude of
the harm must be great enough? Does the duration of the harm matter?23
Taking these in turn, we have seen in the preceding section that the nature of
the harm matters, and grief, despite its seriousness, is not compensated. While it is
difficult to generalize, there should not be compensation for feelings of embarrassment
or the fear of ridicule even where these may be traced to a negligent act of defendant.
In Woodell v. Pinehurst Surgical Clinic,24 plaintiff was erroneously and negligently
told by defendant clinic that she would deliver twins. After a single child was
delivered, the mother brought a claim for several different injuries, only the emotional
harm claim concerning us here. The basis of the claim was humiliation and
embarrassment,and the trial court's dismissal was upheld because the plaintiff suffered
no physical injury.
This is really not a satisfactory way to settle this case. As we have seen, at least
some jurisdictions no longer require physical injury, and certainly, there may well be
serious harm in its absence. The case ought to be dismissed, but on the grounds that the
injury is not actionable because it is trivial, its nature is common, and it is at least
partly either imagined by the plaintiff, or contributed to in a large way by her. Here
the plaintiff's real injury is disappointment; the plaintiff looked forward to having
twins and likely proclaimed her expectation to the world at large.

22 Among the cases stipulating seriousness as a necessity is Paugh v. Hanks, 6 Ohio
St. 3d 72, 451 N.E.2d 759 (1983), but it includes the comment, "Finally, we note that
determination of both seriousness and reasonable foreseeability must be accomplished
on a case-by-case basis." Id. at -,451 N.E.2d at 767. Paugh is an interesting bystanderlike case and the analysis follows Dillon to a large extent despite the fact that there is
no identifiable victim! The nearest substitute to a victim is plaintiff's house or fence.
There is an interesting discussion on seriousness as a prerequisite to recovery,
and the attendant problem of defining what is an undesirable trivial injury in Bell, The
Bell Tolls: Toward Full Tort Recovery For Psychic Injury, 36 U. FLA. L. REV. 333 (1984);
cf., Pearson, Liability for Negligently Inflicted Psychic Harm: A Response to Professor
Bell, 36 U. FLA. L. REV. 413 (1984).

23 See text, infra.
24

Woodell v. Pinehurst Surgical Clinic, 78 N.C. App. 230, 336 S.E.2d 716 (1985).
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DEGREE OF SEVERITY
Even if the harm is one we want to compensate because it is serious, what if the
extent of the injury is minor? This is not a very fruitful area for inquiry, because
questions of degree are ultimately questions of fact, and are for juries to determine.
But let us at least define the problem. Consider a fact pattern for a bystander injury
case, including the death of the victim, and for the sake of argument, a bystander
meeting the Dillon guidelines.

Thus, we are ready to allow the case to proceed,

primarily for the purpose of verifying the factual allegations of the plaintiff. Now, let
us make this variation - the injury is minor, and the bystander correctly perceives this. 25
Perhaps the victim is grazed, and requires two stitches at a doctor's office. If this is the
case, we would not expect a normal bystander to become an emotional harm plaintiff she is very unlikely to succeed, the reward would certainly be small, and she may have
a lot of difficulty in getting a lawyer to take her case.
DURATION
If the harm is short-lived, it may not be serious. Even if we can get universal
agreement that this is a valid principle, we are then faced with deciding what length
of time is "enough." Usually, this needs to be determined in the framework of the
circumstances of a case. The problem does arise in what I call a pure misinformation
case, which has these characteristics: 1) There is no harm other than the victim having
an erroneous perception of reality, said perception resulting directly from a
communication from the defendant. As an example, a medical misdiagnosis could be
merely misinformation if the course of treatment was not affected by the misdiagnosis

25 But what happens where the bystander's perception is erroneous? That is,
suppose the physical injury to victim is not serious, but bystander thinks it is? We can
examine two bystander cases which address this issue.
In Barnhill v. Davis, 300 N.W.2d 104 (Iowa 1981), the plaintiff drives through an
intersection and waits for his mother, who is in a following car. Defendant's car
negligently strikes the mother's car, and she receives very minor injuries. Nonetheless,
the plaintiff later sues the defendant for negligently inflicted emotional harm, alleging
sleeplessness and pain in his back and legs; a doctor testifies that these symptoms were
caused by plaintiff witnessing the accident and fearing for his mother's safety. On
appeal, the court reverses the trial court and allows the plaintiff to go to trial for
factual determination, holding that it is enough if a reasonable man would believe, and
the plaintiff at bar did believe that there was a strong possibility of serious injury to
the victim.
In contrast, Ramirez v. Armstrong, 100 N.M 538,673 P.2d 822 (1983), holds that
the accident being witnessed must result in serious physical injury or death to the
victim in order for the bystander to recover. The difference in the holdings is
interesting because it points out the deficiencies in the Barnhill holding. Implicit in
Barnhill's holding is the idea that recovery may be had for emotional distress
independent of whether it is "justified." A further "explanation" of the holding is that
the plaintiff is allowed to recover for the time in which there was uncertainty as to the
victim's fate. Curiously, if that is the reason, the plaintiff would recover a greater
amount by never inquiring into the actual physical condition of the victim, certainly
an undesirable and inconsistent outcome.
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(this happens when the misdiagnosis is corrected promptly); 2) any actions taken by
the victim based on the misinformation are not in themselves harmful.
We must observe that a prerequisite of a claim based on misinformation is the
correction of the plaintiff's perception. Usually, the defendant checks and advises the
plaintiff of the true situation. 26 However, often plaintiff is actively engaged in the
process of error correction. In either case, plaintiff's claim is logically limited to harm
suffered during that period of time when he was under the erroneous perception. 27
Whether some threshold limit has been passed could be a jury question, and this
presumes that the concept of the threshold is part of the court's jury instruction. 28

26 It has been suggested that plaintiff in a libel case be barred from recovery where
defendant retracts in a reasonable time. A retraction published as broadly as the libel
repairs much of the harm. See LeBel, Reforming the Tort of Defamation: An
Accommodation of the Competing Interests Within the Current Constitutional Framework, 66
NEBR. L. REV. 249, 304-315 (1987).
A misinformation case is similar in that a
prompt correction reduces harm; it seems evident that the reduction in harm is directly
proportional to the speed of the correction. If we examine the extreme case of a
virtually simultaneous, yet sequential misinformation and correction, there is no harm.
Imagine Kaiser Foundation Hospital telling the Moliens (see text, infra) that Mrs. Molien
had syphilis, and five seconds later retracting in an authoritative manner. No jury
could reasonably find that a subsequent divorce had as a proximate cause the
misdiagnosis which existed as a fact in the minds of the couple for a period of five
seconds. But, of course, the 5-second example is unrealistic; the difficulty is that a
"real-world" problem is going to be one of degree.
In one respect, there is a stronger argument for barring recovery in the case of
rapid correction of misinformation than for barring libel recovery after a retraction.
In correcting erroneous non-libelous misinformation provided to one person, it is certain
that the correction gets to the victim; in libel retraction, where the harm is caused by
misinformation remaining in the minds of perhaps millions of readers, there is no
assured way to reach everyone.
Of course, libel and misinformation (as the latter term is used herein) are far
from identical; plaintiff /victim in what we have been calling misinformation cases does
not need a retraction to be published - his injury is not dependent on the belief of third
parties.

27 Martell v. St. Charles Hospital, 137 Misc.2d 980, 523 N.Y.S.2d 342 (1987) is decided
contra my position. Defendant'S error is corrected within two days, but the court holds,
"... the recovery ... should not be artificially limited simply because in the opinion of the
defendant...the plaintiff's suffering should have ended at a particular moment or upon
the happening of a particular event." Id. at 990, 523 N.Y.S.2d at 352.
At a further point in the same opinion, "If the defendants ... are responsible for
the injury the damages are not to be limited merely because this particular plaintiff was
susceptible to greater damage than might be another individuaL" Id. Because of the
phraseology, there is room for interpretation, but this last quotation could be read as
extending liability in cases where aberrant susceptibility of the plaintiff is the
dominant cause of the injury; this is very much a minority position.
"
28 As an alternative, it is not beyond the pale of reason that an arbitrary timeframe
or set of them be used. How might this work? Let us confine our inquiry to three
categories of misinformation, and suggest some limits for consideration. In each case,
there would be no recovery if the error is corrected by defendant within the limit
stipulated, so long as defendant's culpability is simple negligence, as opposed to
recklessness: Information to victim that he has a life-threatening disease. (The
contrary, erroneous information that victim is free from a life-threatening disease, can
hardly be a "pure" misinformation case, because it is almost sure to entail omitted
treatment.) 48 hours. Information to the victim that he has a medical condition less
serious than life-threatening. One week. Information that a relative has died. 8 hours.
"
Difficulties can be seen immediately; it is hardly likely that a comprehensive
listing could be developed, even if a legislature or court were so inclined.
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OTHER NON-ACTIONABLE HARMS
There are probably some special cases where the harm has some peculiar
characteristic that renders it unappealing from the viewpoint of recovery. And, there
is a peculiar kind of case in which we readily sympathize with the victim, but reason
precludes recovery because it is difficult to find a true harm. These are what I call the
"false good news" cases.
For example, suppose a person with a life-threatening malady who surprisingly
and erroneously is told by a doctor or hospital that there has been some error, and the
person need not fear that malady. If by the nature of the case, there is no deterioration
of the victim's condition proximately caused by any act or omission stemming from the
misinformation, it is hard to see why there should be recovery under an emotional
harm claim, when the true state of affairs is re-established. Physically, the victim is
back where he started, and certainly, he cannot claim harm for the intervening period
when he thought he was healthy; during that period, he experienced the opposite of
harm, albeit under false pretenses. The claim would seem to be based on an aggravation
of an already distressed person facing death, where until the sequence of false
hope/"correction," there was no one culpable and hence that person was not a victim in
the sense of incurring an injury caused by another.

Kossel v. Superior Court 29 comes close to the fact pattern and result suggested
above, but the case is settled on other grounds. In Kossel, a cancer patient was told that
there had been a mistake and that he did not have cancer. Soon thereafter, however,
the "mistake" was cancelled and the patient was back where he started. It is unclear
from the opinion whether the patient had any claim that the faulty diagnosis affected
his medical treatment. If it did, that is malpractice, in which the harm is physical, and
the injury can be objectively demonstrated. The claim in Kossel, however, was brought
by the spouse rather than the patient. The relationship, or lack thereof, between the
plaintiff-spouse, and the defendant hospital, is the ground for the dismissal at appeal;
she could not recover because she was not the direct victim of the misinformation.
This seems to be the right result, but not for the right reason. The court's
decision leaves room for a recovery by the "right kind" of plaintiff where there is no
injury. The starting point ought to be whether there was an injury crossing some
threshold of seriousness; this inquiry should precede any relational questions.
THE BURDEN OF PROOF ON CAUSATION
In analyzing emotional harm claims, we can consider the elements to be
demonstrated by a plaintiff to overcome his case, and then go on to look at certain
affirmative defenses offered, as a series of hurdles or barricades for the plaintiff to
pass in order to prevail. Some of the barricades should be higher than others in order
to meet the concerns of those opposed to recovery for emotional harm that still retain

29

186 Cal. App. 3d 1060,231 Cal. Rptr. 183 (1986).
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some validity. One way to elevate a barrier is to require heavier burdens of proof for
some elements of the plaintiff's case.
Every claim brought against a defendant for emotional harm rests on a discrete
act or omission of the defendant. (For the sake of simplicity, I shall use the term "act"
or "action" to include "omission" in the remainder of this paper.) Proving that this
action did in fact occur is the first element in the case; no special burden seems
appropriate here. If contested, the plaintiff has this burden, but the ordinary standard
of proof - preponderance of the evidence - will suffice.
At the next step of the analysis, it is proposed that causation - that is, the link
between the act and the harm - be shown by a clear and convincing standard. This
proposal is not original; clear and convincing is the standard for recovery for
negligently inflicted emotional harm in Virginia,30 for example. Imposing this standard
has several important consequences.
First, it acts as a deterrent to some plaintiffs.

They or their prospective

attorneys may be less willing to enter the race where the burden to be met is higher.
Secondly, for those who do proceed to trial, clearly a properly instructed jury will find
it more difficult to find for the plaintiff. Thirdly, there will be an increase in the
number of cases where judges will decide using their own discretion that a clear and
convincing standard has not been met, and find that the plaintiff fails. 31
With this preface, let us examine the key causation questions that must be
satisfied by clear and convincing evidence:

Is it clear that the defendant's act is

significantly more than a contributing factor; if several factors can be identified, is the
act in question the dominant causative event?
ATTENUATION
As an example of how the proposed causation standard would resolve a
troublesome case better than the actual decision, consider Kelly v. Kokua Sales Supply.
Ltd. 32 An unfortunate accident occurs in Hawaii whereby defendants, through their

negligence, are responsible for the deaths of a child and her mother. The tragedy is
compounded when a short time later, the grandfather of the child victim (he is also
the father of the other victim, but let us refer to him as grandfather here) is notified
by telephone at his home in California and suffers a fatal heart attack. The decedent's
estate brings a claim of emotional distress against those held negligent in the accident.

30 See Womack v. Eldridge, 215 Va. 338, 210 S.E.2d 145 (1974); Hughes v. Moore, 214
Va. 27, 34,197 S.E.2d 214,219 (1973).

31 Anderson v. Liberty Lobby, 477 U.S. 242 (1986), held that where a clear and
convincing standard of proof is required of plaintiff on a given element of his case, as
a matter of law, the trial court must use this standard in response to a motion for
summary dismissal. It is presumed here that the Liberty Lobby decision applies beyond
defamation to a tort such as negligent infliction of emotional distress.
32 56 Hawaii 204, 532 P.2d 673 (1975).
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Let us set aside the question of whether the grandfather had a pre-existing
condition, and the possibility that grief over the loss of the grandchildren rather than
shock is the cause of the injury (it seems very difficult to decide either way since the
decedent is not available for examination). It is more useful to examine the way in
which the case is disposed of by the Hawaiian court.
The court does not consider this a bystander case. If it did and applied the

Dillon factors: (1) close family relationship, (2) contemporaneous observance of the
accident, (3) physical proximity, it is clear that only the first is met. The case arises,
however, following the decision in Hawaii in Rodrigues v. State 33 to recognize emotional
harm as an independent tort and to decide cases based on general principles of tort law.
Thus, nothing like the Dillon guidelines apply here. However, in what must be seen as
a major retreat from the earlier Hawaiian decisions in Rodrigues and Leong v. Takasaki
(which is a bystander case),34 the court in effect applies a Dillon guideline of physical
proximity, limiting recovery in such cases to plaintiffs "located within a reasonable
distance from the scene of the accident."35

Much emphasis is placed on the great

geographical distance between California and Hawaii, and plaintiff 10ses. 36
The decision is confusing and inconsistent.

Part of the confusion may be

attributed to the backtracking phenomenon. How could the case have been handled
without falling back to a Dillon-like guideline? It seems clear that the primary
motivation of the court is the concern with extending the defendant's liability too far.
But if a limit is desired, geography is hardly a reliable index (suppose the grandfather
lived a block away - would that have made a real difference?) Much more appropriate
in this case would be denying recovery because of the attenuated nature of the claimed
causation. Defendant is clearly responsible for the deaths of the direct victims of the
accidents, but based on foreseeability, he can hardly be responsible for consequences to
relatives of the victims without limit, even where it can be proved that shock rather
than grief is the "explanation" of that injury. Here, there is an implication that the
telephone call and perhaps its abrupt nature played a key role. But, of course, the
defendant had no part in making this call.
Plaintiff's case should fail because the grandfather is not a direct victim of the
defendants' negligence - he had no contact with the defendant - nor is there any
existing relationship between them giving rise to a duty which was breached. Nor could
the grandfather be construed as a bystander. Grandfather was an innocent victim, and
the defendant was culpable of something, but that is not enough. All of this is another
way of saying that causation can only be attributed to the defendant in this case by an
attenuated chain. If this is the focus, the disposition is straightforward.

33 52 Haw. 156,472 P.2d 509 (1970).
34 55 Haw. 398, 520 P.2d 758 (1974)
35 Kelly, 56 Haw. at _, 532 P.2d at 676.
36 Actually, the summary judgment for the defendants granted by trial court is
affirmed.
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TRIGGERS
In Kelly, attenuation lies in the intervening telephone call, and in the physical
remoteness of the grandfather from the accident caused by the defendants' negligence.
In what way other than attenuation may the plaintiff fail to show causation? If the
negligence of the defendant serves merely as a trigger, no proximate causation occurs.
Consider Molien v. Kaiser Foundation Hospitals. 37 This is another landmark
decision in California, rivaling Dillon in the attention it received both in the literature
and from courts throughout the country.38 Valerie Molien, a hospital patient, was
negligently misdiagnosed as having syphilis while undergoing some routine testing.
Immediately thereafter, her husband Steven underwent a similar test and was found to
be free of syphilis (presumably at this point the test on Valerie was repeated and the
earlier test seen to be in error). Despite Steven's negative test result, Valerie accused
Steven of infidelity and eventually they were divorced.
When Steven brought an emotional harm action against the defendant hospital,
the trial court sustained defendant hospital's demurrer on the ground that the plaintiff
could not state a cause of action, not having claimed any physical injury from the
emotional harm. But on appeal, and this is the significance of Molien, the California
Supreme Court reversed, thereby establishing emotional harm as an independent tort for
the first time.
It does seem a very strange case for this to ha ve happened, because the facts are
so far from compelling. It must first be observed that the misdiagnosis does not cause
any substantial direct harm from a medical viewpoint; any culpability of the hospital
lies in incorrect information rather than incorrect treatment. 39 Secondly, whereas
Valerie Molien may have had good reason for suspecting her husband of infidelity
during that short time before her husband tested negative and her own diagnosis was
corrected, that particular reason for suspicion expired with the correction of the error.
She may have had other good reasons for her suspicions of infidelity, but the point is

37

96 Cal. App. 3d 469, 616 P.2d 813, 167 Cal. Rptr. 831 (1980).

38 See, e.g., Note, Negligent In/liction of Emotional Distress: Reconciling the Bystander
and Direct Victim Causes of Action, 18 U.S.F. L. REV. 145 (1983); Note, Molien v. Kaiser:
Remedy for an Odious Diagnostic Error, 14 U. WEST. L. A. L. REV. 61 (1982); Note,
Negligent Infliction of Emotional Distress as an Independent Cause of Action in California:
Do Defendants Face Unlimited Liability?, 22 SANTA CLARA L. REV. 181 (1982).
Numerous courts have cited Molien. Shepardizing in September, 1988 showed that
132 state or federal cases mention Molien. Of these, seventeen cases are cited to show
that Molien was followed. Some of these extend the principles of Molien to cases other
than negligent infliction of emotional harm; a particularly fascinating case is Kately
v. Wilkinson, 148 Cal. App. 3d 576, 195 Cal. Rptr. 902 (1983), wherein the plaintiffbystander is the owner of a boat and the victim is killed in a water-skiing accident.
Defendant's liability is based not on negligence, but on products liability.
39 Valerie Molien was treated with massive doses of penicillin, which the court
characterized as "unnecessary and painful". While no timeframe is mentioned in the
opinion, it seems likely that this did not extend beyond a few days. In any event, what
she suffered was physical pain, no emotional, and that injury was of course suffered
by her rather than Steven, who is the plaintiff in the case we are discussing.
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that the other reasons are not linked to the defendant. Thus, all the defendant did in
this case was trigger a set of suspicions, not cause them. 4o
There are really two different kinds of injury in Molien. The first of these is the
emotional harm caused by the misdiagnosis; a section of the opinion where the Court is
imputing defendant's responsibility to the plaintiff, who is Stephen, not Valerie, says:
"It is easily predictable that an erroneous diagnosis of syphilis and its probable source
would produce marital discord and resultant emotional distress to a married patient's
spouse."41 But this injury was, or at least should have been, transient, because the
misdiagnosis was corrected. The greater injury, and the one for which the plaintiff
seeks compensation is the emotional distress as the marriage disintegrates. Part of the
claim is for medical costs for counseling in an effort to save the marriage. While exact
chronology is not provided in the appellate court opinion, it seems reasonable to
presume that the counseling was at a point later than the time when the true diagnosis
was made known.
Certainly the facts here raise suspicions of an unusual plaintiff susceptibility
or pre-existing condition. Usually, as discussed elsewhere in this note, it is the
susceptibility to harm, meaning that there is too little resistance in the plaintiff's
makeup to be able to cope with some stressful event. But here, the real susceptibility
almost surely resides in the weak marriage of the Moliens, which was susceptible to
divorce. The divorce of such a weak marriage was the cause of Steven's emotional
distress, and not the harm caused by the misinformation. Defendant's negligence is at
best a contributing factor, not even necessarily a "but for" factor. Can the Moliens show
to a clear and convincing standard that but for the negligence, they would still be
married?
It would be straining to call any susceptibility to divorce unusual given

contemporary divorce rates.

But if the argument is made that the Moliens'

susceptibility to divorce is average, does this not come close to saying they had roughly
a one-in-two chance of staying married for even 10 years? If this is so, how can a
negligent event outside the marriage be the legal cause of harm under a heightened
standard?

Further, allowing recovery for emotional harm caused by divorce has

enormous potential for a flood of litigation.
In summary, the case should be thrown out as a matter of law because the
defendant's negligence did nothing more than trigger a chain of events. The plaintiff

40 Plaintiff conceivably could argue that defendant's actions are the cause, because
whereas Valerie's suspicions are irrational in the face of the correction, those are after
all still her suspicions, rational or irrational. The response to this is that defendant
could hardly foresee that plaintiff would form opinions or suspicions or ideas based on
a diagnosis made by defendant, and continue to hold them when the diagnosis was
changed (and observe the yes/no nature of the test - you either have syphilis or you
don't, with no middle ground).
41 Molien, 96 Cal. App. 3d at 473, 616 P.2d 813 at 817, 167 Cal. Rptr. at 835.
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cannot show even by a preponderance of evidence that the defendant's negligence
caused the injury.42
ONL Y A CONTRIBUTING FACTOR
Where it can readily be seen that the emotional harm is caused by several
different factors, a case can be made for barring liability againt the defendant unless
by clear and convincing evidence it is shown that the defendant's actions are the
dominant cause of the harm.
This could be applied to the case of Hoard v. Shawnee Mission Medical Center,43
which is also discussed below from the viewpoint of plaintiff susceptibility. In Hoard,
there are a number of events: 1) A teenage girl is critically injured in an automobile
accident; 2) parents go to defendant hospital and are told erroneously of death of girl,
who in fact is at another hospital; 3) victim survives, but has sustained serious and
permanent damage; 4) after a time lapse, parent plaintiffs develop manifestations of
emotional harm.
Even a cursory review reveals the obvious fact that the plaintiffs have
understandable reasons for emotional distress. However, the defendant hospital is tied
only to one reason. Can the plaintiffs hold defendant liable for their harm? They
should be required to prove by the heightened standard that the defendant's actions are
the dominant causative factor.
AFFIRMA TIVE DEFENSES
Defendant may present affirmative defenses which cancel liability if proved by
a preponderance of evidence.
PLAINTIFF SUSCEPTIBILITY
If defendant can show by a preponderance of the evidence that the injury would
not have occurred to a normal plaintiff, he should be relieved of liability.
Alternatively, he may show that a normal plaintiff would have been injured only to a
trivial degree. "Normal" means a person of average constitution, free of any
aberrational emotional susceptibility, capable of coping with at least the stresses of
dail y life. 44

42 The court instead concentrated on these questions: Did defendant owe a duty to
this plaintiff? (Yes) May plaintiff recover even though he suffered no physical injury?
(Yes)
43 233 Kan. 267, 662 P.2d 1214 (1983).
44 See Simons, supra note 16, at n. 118, where it is contended that the "normal
individual is impossible to define and consequently unavailable as a standard for
recovery."
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It is beyond dispute that reactions to stimuli and events vary with the individual

perceiving them; this is true of physical reactions,45 and of psychic or emotional
response. 46 Our legal system has always been aware of this and it is an important factor
in explaining why arbitrary rules were and are used to deny recovery. It is just too
difficult to attribute or allocate causation to the defendant's actions and the plaintiff's
heightened susceptibility to harm.47 The problem is by its nature intractable and resists
attempts to resolve it by statistical data, for instance. One is never quite sure what the
true cause is, or what proportion of causation lies with each factor.
An early attempt at analysis was made by Smith,48 who examined over 300 cases
and who concluded that some 60% of them involved unusual plaintiff susceptibility.
Little support is provided, and one gains the impression that Smith merely examined
reports of cases, rather than made any independent examination. He also buttressed his
argument with the observation that there is a 5/1 female/male ratio in the class of
plaintiffs;49 this is corroborated if we accept the added inference that women are more
prone to heightened emotional susceptibility than are men. Smith's work has been
mentioned by other commentators 50 and courts 51 but it has not to my knowledge been
confirmed or refuted by any other published work which includes a compilation of data
or a statistical analysis.
Perhaps it is unnecessary to quantify this matter, because we can readily show
that the plaintiff's unusual susceptibility is the dominant cause of the harm, at least in
some cases. Let us examine some actual fact patterns. In Williamson v. Bennett, the
plaintiff automobile driver was involved in a collision caused by the defendant's

45 Capps, Torts-Damages-Aggravation of Pre-existing Injuries, 43 N.C. L. REV. lOll
( 1965).
46 Note, Negligent Infliction of Emotional Distress as an Independent Cause of Action
in California: Do Defendants Face Unlimited Liability?, 22 SANT A CLARA L. REV. 181,
196 (1982).
47

See supra, note 4.

48 This work is plainly dated and based primarily on the author's interpretation of
writings available to him on a large number of old cases. A perusal of his Appendix A
reveals that many of the cases "investigated" are more than 30 years old. Thus, there is
little direct research. Despite this weakness, the Smith study is cited by many modern
commentators because, probably, there is no modern counterpart. Note, Relation of
Emotions to Injury and Disease: Legal Liability for Psychic Stimuli, 30 V A. L. REV. 193,
306-7 (1943).
49

Id. at 280-1.

50 See
Harm: A
Comment,
GEO. L. J.
51

Simons, supra, note 16; Comment, Negligence and the Infliction of Emotional
Reappraisal of the Nervous Shock Cases, 35 U. CHI. L. REV. 512 (1968);
Negligently Inflicted Mental Distress: The Case for an Independent Tort, 59
1237 (1971).

See, e.g., Sinn v. Bird, 486 Pa. 146,404 A.2d 672 (1979); Amaya v. Home Ice, Fuel

& Supply Co., 59 Cal.2d 295, 379 P.2d 513, 29 Cal. Rptr. 33 (1963) (the latter was a

California bystander case, which set the standard until overruled by Dillon).
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negligence. 52 Damage to the vehicles was slight, and Mrs. Williamson was uninjured.
After a few days, she developed serious manifestations of emotional distress, and
attributed these to her vivid recollection of a recent accident involving a relative. Her
relative was driving a car that was struck by a child on a bicycle, and the child was
killed. Mrs. Williamson had not witnessed this accident, but said that at the time of her
own collision (in which no bicycle was involved), she feared that it was an identical
situation; she even went so far as to say that she was afraid to look at that portion of
her car that was damaged for fear of seeing the (imagined) dead child.
The court on appeal found that Mrs. Williamson's susceptibility was abnormal,
and further added that she would be barred from recovery based on fright, because her
fear was for another, not herself. 53
This case is one where we can readily see that a foreseeability analysis works.
Defendant can foresee physical damage as a consequence of his negligence, and perhaps
a possibility of some amorphous emotional upset, likely to be short-lived and not very
serious. He could hardly expect the aberrational fears of this particular defendant, and
the subsequent degree of injury. The case is chosen to show that the defendant here
could easily and convincingly have shown that the bizarre response admitted by the
plaintiff is the cause of her harm; such a showing by itself should rightfully serve to
relieve the defendant of liability.

Hoard v. Shawnee Mission Medical Center is a misinformation case. 54 The medical
center negligently and erroneously told the Hoards that their 17-year-old daughter had
died of injuries sustained in an auto crash shortly after being brought to the center.
Actually, the girl had been taken to another hospital; the dead girl at the Shawnee
institution was another victim of the same crash. Lisa Hoard, the accident victim, was
still alive but had suffered extremely severe injuries and was comatose for six weeks
immediately thereafter. Her recovery was limited, and she remained a considerable
burden on her parents.
Many of the symptoms complained of by the parents in their action were not
immediate, a factor in the court's decision to deny them relief. 55 The court also
obviously struggled with the difficulty in separating the causative factors, i.e., reaction

52

251 N.C. 498, 112 S.E.2d 48 (1960).

53 This latter point is a mechanism the court uses to deny recovery on what I call
a secondary ground. That is, the court says that recovery which might be allowed to
someone in the zone of danger is based on the danger and fear to the plaintiff herself.
In the Williamson case, plaintiff feared for some supposed party she merely imagined
to be present. The primary point is not who she fears for, but the completely
unexpected nature of her fear.
54

233 Kan. 267, 662 P.2d 1214 (1983).

55

[d. at -' 662 P.2d at 1220-1.

94

to the physical injury and its resultant burden versus the aftermath of the shock
induced by the negligent and erroneous notification of death. 56
But predisposition or heightened susceptibility was also a very important factor.
In the case of Mr. Hoard, he had a prior history of cardiac problems, and some part of
the post-accident harm seemed related to this condition, in the court's analysis. Mrs.
Hoard had been taking medication for many years for nervousness; she had been earlier
treated for depression, alcoholism and esophagitis; the latter was also an ailment she
complained of after the accident. 57 The court found as a matter of law that the
causation alleged by the Hoards was too speculative to merit recovery from defendant. 58
PLAINTIFF CONDUCT AS A BAR TO RECOVERY
In addition to susceptibility, an affirmative showing that the plaintiff's conduct
was an important factor should bar his recovery. What is intended here is an analog to
contributory negligence in a manner which might be referred to as an "all-or-nothing"
decision.

Prior to more recent comparative negligence schemes characterized by

reduction in the amount of the plaintiff's award, any finding of contributory
negligence totally barred recovery.
This may seem draconian, but in practice I believe it would be applied only in
clear-cut situations. A first example would apply to what we have previously defined
as a pure misinformation case. Where defendant can prove that the plaintiff expressed
serious disbelief upon the receipt of the information, and this was not merely an
emotional reaction or a wish fulfillment, there can be no recovery, as a matter of law.
That is, the jury never gets to say, "Plaintiff did not believe it, but we find for him
anyway."
Such a rule would work best in the situation where the plaintiff's doubt is strong
enough so that he seeks confirmation of the information from another source, and this
search can be objectively demonstrated. In Johnson v. State of New York,59 the plaintiff
is negligently and erroneously told by a hospital that her mother, a patient of the

56 Note that Kansas did not subscribe to the general exception remarked in the text,
supra note I, allowing recovery for emotional distress caused by erroneous death
notification by telegraph. If they had, it might have made an important difference in
this case. [d. at ,662 P.2d at 1220.

57 [d.

at _, 662 P.2d at 1218.

58

"The alleged resulting damages are simply too conjectural, speculative,
and remote in time from the incident to form a sound basis for
measurement, and therefore no recovery can be allowed upon the basis
of negligent infliction of emotional distress. The foregoing issue
presented a question of law for the trial court and therefore a motion for
summary judgment was properly sustained." [d. at -' 662 P.2d at 1222-3.

59

37 N.Y.2d 378,334 N.E.2d 590,372 N.Y.S.2d 638 (1975).
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hospital, has died. 6O The burden of the case in the eyes of the court is to hold that there
may be recovery without a showing of physical harm.
After the notification, the plaintiff and a relative express a definite skepticism
about the information, and make inquiries which result in finding the error. 61 The
opinion does not specify the time lapse between error and correction, but it could not
have been very long, as the correction involved viewing the remains of the deceased at
a mortuary.

But that is only one point.

What is of interest here is the profound

inconsistency between (a) the alleged harm upon hearing the news and (b) the
demonstrable disbelief of plaintiff. How can the news have been the cause of the harm
if the plaintiff did not believe it? It seems that the real driving force for plaintiff's
claim is not harm but indignation.
The rule proposed is that a showing by the defendant in a misinformation case
that the plaintiff disbelieved the information will exonerate the defendant of liability.
Admittedly, the rule does not work as well when there is a significant delay between
the defendant's erroneous statement and the plaintiff's search for confirmation. 62
Another way in which the plaintiff's conduct may act as a bar to his recovery
is through placing himself voluntarily - or more precisely, gratuitously - into a situation
where there is heightened risk of emotional stress. This occurred in Justus v. Atchison,63
a California bystander case in which the plaintiffs lost because they failed to meet
precisely one of the Dillon guidelines. Plaintiff was an expectant father present in the
delivery room, when through medical malpractice, the fetus was stillborn. We are
concerned here solely with the claim of the plaintiff -father for negligently induced
emotional harm, rather than the wrongful death claim.
Rigidly following Dillon, the plaintiff 64 is denied recovery because while he was
a contemporaneous witness to some events in the delivery room, he did not observe any
injury or the stillbirth itself. Plaintiff was unaware of any serious problem until the
attending physician acknowledged the stillbirth outside of the delivery room. Thus,

60 Cases for erroneous notification of death seem to be hybrids of the ancient
exceptions to the ban on recovery for emotional harm negligently inflicted - namely,
corpse m,ishandling cases and faulty telegram cases. The corpse cases were always
considered to give rise to unquestionably genuine harm, by their very nature. Erroneous
wire cases were somehow related, but of course differ in that all that happened was an
erroneous communication, not a mishandling. The common thread was death, the
subject matter of the most common telegram cases.

61

There were two patients named Emma Johnson, and the "other one" died.

62 If the defendant corrects before the plaintiff seeks confirmation, perhaps that
should bar recovery also. The question of the defendant's correction is more general
than consideration of attempted confirmation by the plaintiff. See supra, note 26.
63

19 Cal. 3d 564, 565 P.2d 122, 139 Cal. Rptr. 97 (1977).

64 There are a number of plaintiffs here because several cases with similar fact
patterns were consolidated on appeal.
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there was no shock induced by contemporaneous observation of a sudden event, and
recovery was barred following Dillon. 65
But for our purposes, what appears as dicta in Justus 66 points out that the
expectant father was a special kind of bystander.

In Justus, the plaintiff had

gratuitously entered the delivery room for no useful purpose other than the amorphous
benefits of accompanying mother and witnessing the birth; that is, there is no
cognizable benefit accruing to the newborn running from the father's presence.
Further, it is well known that emotions and potential stresses run high in such a place. 67
These factors differ from the more typical situation, where the bystander is
probably present in a protective capacity and not voluntarily there. 68 Further, the
environment may be termed "emotionally neutral", at least before the traumatic event,
which is likely to be a collision. That is, the typical bystander case does not take place
in surroundings where high emotion is commonplace.
The general rule ought to be that a gratuitous presence bars recovery for
subsequent emotional harm; however, what I have called a gratuitous presence might be
distinguished from a voluntary one. The two are similar in that both are positive
elections of conduct, usually without specific reward to the actor, but they differ in
that the voluntary act is intended to have a direct and beneficial effect on the potential
victim. The distinction is clear if one contrasts a rescue attempt (clearly voluntary) to
accompanying the expectant mother to delivery (gratuitous).
Thus, in summary, the gratuitous bystander should be barred as a matter of law
from recovery, while the involuntary or voluntary (in the sense of a volunteer/rescuer)
"bystander" may proceed. 69
FAILURE OF PLAINTIFF TO MITIGATE HARM
One of the cases cited as a landmark in the establishment of emotional harm as
an independent tort is Bass v. Nooney Co., a 1983 case.1° The court decided for the first

65 The very natural and foreseeable grief at the loss of a child, by itself, is not
compensable.
66 [d. at 578, 565 P.2d at 136, 139 Cal. Rptr. at Ill. It is surely less common for a
direct victim of misinformation to intrude his presence than for a bystander, but where
he does, he should not recover emotional harm damages.

67 "Surely a layman who voluntarily observes a surgical operation must be prepared
for the possibility of unpleasant or even harrowi'ng experiences. This is no less true
of...childbirth. The ever-present possibility of emotional distress dissuades us from
extending the Dillon rule into the operating amphitheater in these circumstances." [d.

68 "By its nature the Dillon cause of action presupposes that the plaintiff was an
involuntary witness to the accident." [d.
69 The term "bystander" is hardly appropriate for one who is in fact a rescuer; of
course, in that context, the bystander label means he has no immediate relationship to
the defendant.
70

646 S.W.2d 765 (Mo. banc 1983).
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time in Missouri that a cause of action may be stated in the absence of physical impact.
Let us examine the fact pattern of this case to see what disposition could be made, once
we accept that impact is not a precondition to recovery. It must be said in preface that
the failure of plaintiff to mitigate harm is probably not the most important aspect of
this case. However, it is a factor, and discussion of the other factors may well be a
useful review.
Mrs. Bass got stuck for 30 minutes in an elevator in the building where she was
employed?' The defendant's negligence is shown via res ipsa loquitur. n The issues we
address are susceptibility, plaintiff conduct and seriousness.
Testimony was brought out that Mrs. Bass was under stress in her personal life,
being in the midst of a divorce, and being responsible for three teenage children. That
however is not the major point; the susceptibility is virtually self -proving. Here is a
woman stuck in an elevator for thirty minutes who admits she did not fear physical
injury by a fall of the elevator. She is merely stuck. Soon after she gets stuck, she
summons help, and while she is not immediately freed, she is in communication with
persons who call maintenance people. Would a normal person have been emotionally
harmed after such a minor incident?73 Perhaps this is a jury question, but there is
more.
While the elevator did get stuck, the elevator did not malfunction in any other
way. The alarm bell worked, as did the lights, and there was a "Door Open" button
which plaintiff did not push. As pointed out in the dissenting opinion, plaintiff was
a ware of the function of this device?4 All plaintiff had to do was to push this button,
and she would have been able to step out of the elevator easily, because it stopped only

71 There is some uncertainty concerning the time Mrs. Bass actually was stuck in the
elevator; the text of the opinion clearly counts the time as a half-hour. However, note
2 of the opinion indicates that the plaintiff estimated she had entered the elevator at
an earlier time than other reports, and she may have thought it was an hour. I have
used the half-hour in my discussion. Id. at 766-7.

n The acceptance of plaintiff's claim of res ipsa loquitur by the court is rather
facile; their discussion rests on a determination that "the jury could reasonably find that
either or both of the defendants were in control of the elevator, so as to make the
application of res ipsa loquitur proper." (The defendants are the building owners and
the Otis Elevator Company.) Id. at 768.
This is a rather strained interpretation; a minority opinion in this case points out
that "[i]n our complex modern society ever-increasing numbers of people are served
daily by electrically energized devices and machines serving human needs ... devices that
... are becoming ever more automated ... .inevitably breakdowns ... and failures of electrical
and mechanical devices occur .... " Id. at 777. There is a difference between the opinions,
and the latter is the better view, in my opinion.
73 Note also that unlike many of the physical effects running through cases
discussed herein, here there is no impact and it could be argued that the harm was
temporary, if we correlate the extent of the harm to the extent of Mrs. Bass's
involuntary confinement. This may be a way of saying that she is entitled to 30
minutes worth of emotional harm. Such an equation would not be appropriate where
the harm was a truly serious one, such as a bystander observing the death of a relative,
but seems appropriate here.
74 646 S.W.2d 765, 780 (Mo. banco 1983).
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one foot above the nearest floor.

Thus, the plaintiff did nothing to mitigate the

distress; her inaction may be seen as a contributing factor. Plaintiff's argument was
that her fright was such that it rendered her incapable of such action. This argument
stretches foreseeability too far. One must foresee that the victim is not so terrified that
she is capable of ringing the alarm, but she is so terrified that she cannot push the
"Door Open" button.
Several other facts are in the defendant's favor. Elevators are very dangerous;
if a cable breaks, or someone falls down the shaft through an open door, death is likely.
Among what might be classed as secondary dangers is the potential for injury in
extricating passengers from a stuck elevator. This is secondary in that the magnitude
of the bodily injury is very likely to be minor, compared to what would happen in a fall
down the shaft. Because elevators are dangerous they have numerous safety features
and undergo routine inspections by law. No doubt, elevators could be made even safer,
but only at prohibitive inconvenience or cost. Would not have Mrs. Bass's injuries been
prevented or ameliorated had the defendant provided an attendant operator or for that
matter, a trained psychologist who would recognize and treat claustrophobia or
acrophobia? The point is not to suggest these measures, but to emphasize that we must
accept some risk. Because of the regulation of elevators by public authorities, there has
probably been a weighing of what devices among the myriad possibilities should be
installed.
In this case, all of the safety features worked as planned, but Mrs. Bass did not
use them all; it seems very unjust to penalize the defendant where he has expressly
provided devices to mitigate potential harm, and the plaintiff does not use them.
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