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by David Kirby

On December 8, 1975. Richmond’s moming
mlmrm. The Times-Dispaich. published an
odltorial that it probably considmwed a defense of
Supreme Court Assoclate justice Lawis F. Powoll,
Jr.. voncluding thet ha s not » * doctrivalre
consatvative” but, instesd. “'a stricl constructions
of the Constitution. withot teing  unduly
influenced by sociological or other non-legal
factors.” This edHorial was published s an answer
to seversl commonis  converning the  panding
appoinimiem of Assacinte Justice john Paul Stevens
ta Associate Jusilce Willam (). Donliu s sont tan lln
Court. The one
columnist as uvlng that “even If l srongly
oonscrvative new justicn were appolnted. it "would
not necosanrily give the court an Impregnalite
conservalive majority, since on all but some
criminal justice lanes Mr. fusticr Pownll . ususlly
luins Mr. justicue Stewart snd White In the modrrate
comer’.”

Nol s0. atatod the newspeper. “Mr. Powell's stand
with the liberal bloc on one or two much-publicleed
issuns has ledl casual observers of the court 1o jump
1o tha ! that he ‘swings' from ihe
consorvalive to liberal side. and vice versa, as
frequently ss do the true ‘swing’ husiices, Stewarl
. White. . . . But on neerly ell the major
conlroversial issues . . . Justice Powell has been on
the conservative side In epposition lo the liberal
blor: (Douglas. Brennen snd Marshell) end mote
ofien than not In vppusition to one or both of the
middie-of-the-roaders {Stewart and White).”

A study of tho 1972 and 1974 Court terma, and of
some few major cases bofore those terms, becks up
this contention. justice Powsll hes volod with the
conservetive justices in slmost every cess, with the
exceplion of only one broad catogory of cases. In
Inct, of more than 300 ceses during this period. In
only six percont of these cases did Powell break with
the conservativos on the Courl and vole. in sither 8:4
or 8:3 docisions, with the more liberal members of
the Counl. in less then one porcent of the cases
would Powell’s vote with his more conservaiive
brathren have changnd the owicoms of the case.

The terms “Hbeval” snd “‘comsmrvalive™ are
awkward when desling with the tolal thros of &
Judiclel philosophy. Perhaps botior s the phrase
offered by the Timns-Dispaich’s sditoriel: Powell is
cortslnly 8  “sirddt  constreclionisl” of the
Constilution. There is wo better way 10 show this
then by looking at his stends in the sres of judiciel
restraint and acllvism.

Powell bell in & seperation of p Courts
nennﬂo'_," hrough their decisions but e
only 1o lons In light of t law and
the O)nﬂlluﬂon Om and over again, ln hlh

majority snd ing or di

Powell makes this point. Ho has said. for mmph
that “individusl nollcs to  identiliiable class
bers Is not & d Iderstion 1o be
walved in a perticuler case.” Elmn v. Corlisie &
Jacquelin. 417 U.S. 138, 178 {1974). He seems (o take
exceptional offort 1o read the lew exsctly snd only as
ft was written by the legislmors. His malority
opinion in Shea v Vislpando, 418 U.S. 251 (1974),
and his dissenting opinion In Sea-Lond Service. Inc.
v. Goudet. 414 U.S. 573, 585 (1074). also show this,
Courts. even whon they inlerpret a law. do nut
have lo work slone, Powell feels. Courts “may
sccord grest weight to the longsiending interpre-
tstion placed on & sistuie by sn agency chargod with
its minisirstion.” NLAB v. 8ell Acrospoue
Company Division of Taxiron. Inc.. 418 U.S. 287,
274-75 (1974).

The S Court. he bel is not slways the
sbeolute arbitrator of m Somotimes It dou
not have the facts decide a
Somlmsudmnd‘mlhwuhn
Sometimes & chenge in lsw has made 8 quostion
moot belore i has reached the courl. Powell
consistenily voles with those who profer to see »
csse decided st » lower level of the fodoral or stels
judiclery. oe who fesl thet proper jurisdiction does
nol exiel. Sew MTM, Inc. v. Baxley. 420 (1.8, Y99
(t975): Foley «. Blair ond Co., Inc.. 414 US. 212
11973} Chicogo Mercontile Exchonge v. Dwokior.
414 U.S. 113 (1973).

Even the courl system tskon 8 ¢ whole cannot
slways gront relief for some complaints. In the case




that decided whethet the Mayor of Philadelphis had
appointed too fow minority members to a group that
recommended members for the schoot botrd. !’mll
stotes In the majority opinton thet ives "are
often vested with discretionsry  appointment
powers. . . . {Tthe city charter holds the Mayor
accounisble only ot the polls” Mayor of
Philadelphia v, Bducational Equelily League, 415
11.5. 605, 614 {1974). And slthough he objocts to part
of the decision, ha says, slong with « majorily of the
Court, that nationa] political perties should have the
right to sesl deleg at thelr lions as they
son fil. Courts. in most cases, should not enter into
this purely political arena. Cousins v. Wigoda, 419
U.S. 477 (1975).

Powell would not completely tie tho hands of the
courts, however. They do hnv, the authority to make
interpretations and to change those interpretatlons
from time to time in llglll of presont day

iderati Stare decisis “has never
thought to stand ss an sbsolute bar lo recon-
sidoration of s prior decision. eapm:lllly wl|||
respect to matiors of constitutional Interp
Mitchell v. W.T. Grant Co.. 416 U.S. 600, ‘627 {1974)
{Powell, ).. concutring). Particulacly whon desling
with questiona of either actual or symbuolic speech.
. Powell prefers 1o lock at modern trends. In 8 case
that deals with & contempt citation, Powell states
that perhaps, *'in view of contemporary standards ss
to the use of vulgsr snd even profane langusge . .
this particular petitionet had no resson to betiove
thet this expletive would be offensive.” Ealon v.
City of Tulsa. 415 U.S. 697, 700 (1974) (Powell. J.,
concurring). And in holding a Massachusetts flag
disrespect statute vague, Powetl says that “because
displ.y nl |ho flag, is 80 common and takes so many
g from one g ion lo her and
nl!cn difficult to dldln;uiﬂl in principle, «
legislaiure should define with some care the flag
behavior i intends lo outlaw.” Smith v. Goguen. 415
U.S. 566, 581 [1974).

in the area of equsl protection, Richmond Mayor
Henry Marsh gaid in an interview In the spring of
1975 thet the Supreme Court had been surprisingly
liberal in its intorpreiation of minotity and womon's
rights for cases his law finm had taken to the Court. if
this is true of Powell, it Is no mare true of hint than
of the rest of the Courl. Powsll has teken the side of
expanding minority and women'’s rights In several
cases. See, e.g. Stanton v, Stonton. 421 US. 7
(1975); Morton v. Mancori. 417 U.S. 535 (1974);
Oneida Indian Nution of New York v. Counly of
Oneida. 414 11.5, 601, 602-84 (1974) {Rehnquisy, |,
concurting); Espinoza v. Farmh Manufacturing Co.,
Inc.. 414 U.S. 86 (1973). However, in some very
important decisions Powell has joined the majority
in voling against what might be construed as the
best interests of minotities or women. Moose Lodge
No. 107 v. Irvis. 407 U.S. 183 {1972), gives privale
clubs the right to refuse to serve minorities. Milliken
v. Bradley, 418 U.S. 717 (1974}, stops muiti-district
school desegregation plans. Schiesinger v, Ballord,
419 . US. 498 (1975), allows armed forces to
distinguish hotwetm Ihu soxes for purposes of

ton and lthough in
this case the decision Iunrod women.

Powstl would grant prboners more righll in

Vagueness
woiries
Powell

desling with srrest and conviction, Powell has
consistently favored more limitations on the rights
of the sccused and s brosdening of potice and court
powers. For example, he states that evidence found
dming & valid “probable cause™ srtest for snother
offense can be used for & conviction, Gustofson v.
Florido. 414 U.S. 260 (1973} Unlied Stoles v.
Robinson. 414 US. 218 {1973) thet grend Jury
witnesses can be forced to testify on avidence seized
during an unlawful search, United Stales v.
Cﬂfﬂm’ﬂl 414 U S. 31“ {1974); that s wlife can be
ived from & legal
wiretap of har husbend, United Stofes v. Kehn, 415
U.S. 143 (1974); thot [alse slatemants made before »
grand juty ero permissible evidence in & trial,
Unitad States v. Kahn, 413 U.S. 143 (1974); end that
due procass s not denied when a jury is informod of
a  codefendants gullly ples and recelves
instructions to disregard this knowledge. Donnelly
v. DeChristaforo, 416 U.S. 637 {1974). All of thess
cases are ones with a 6:3 decision, with the libecals,
all hold: from the W Courl, voling in the
minority. Powell has favored s h-cktncllng Imm
gn:urlghu ted lo the d by the p

This is evidenced in his concurring opinion for
Robinzon. “H the artest is lawful, the privacy
Interest guarded by the fourth emendment Is
subordinatad to a {egliimate and overriding govern-
mental concemn. . . . |A] valid arrest justifies a full
seafch of the porson, even If that search is not
narrowly limited by the twin rationales of seizing
evidence and diserming the arrestee. .. ." Id. g1 237,
There Is certainly a volce here that izvors the

of first amendment protections. Of those fitst
smendmenl cases in which the declsion was 3:4 or
8:3. Powell voled with the more lHberal bloc six
times snd with the conservative bloc four tlimes, &
mors libersl tendency than might be sxpected from
his votes on other lssues.

Acting as a circult court judga in Times.
Picoyuna Publishing Corp. v. Schulingkamp. 419
U.5. 1301 (1974), Pawell stnpped press coverage of
two (risls and said that there wers thros things he
considered In teking this scllon. There must be
reasonsble likellhood that four justices would vole
to hear the case et all: “there must be o significant
possibility of roverssl of the lower court's declsion;
and there must be a likelihood thel Irupuuble harm
will result if thoe decision is nol stayed.* Id. at 1208,

In one of tha “much-publicized " cases the Timns.
Dispaich editorial mlanud to, Powsll wrole tho
majority decisl b a Jack ilte, Fla.,
ordinance that barred movies with nude scenes from
being shown nt drive-ins that cin be seen from
highways. Erznoznik v. Cily of jecksonviile. 422
U.5. 208 (1975). In thin case, 82 In many othem,
Powell serms in iska the line that the tntent of the
ordinance is not itself the evil; rather, i was its over-
broadth that Is wrong. “Clearly sll nudity cannot be
deemed obscene even us to minors.” i, at 213.
Powel! notes that the Jacksonville ordinance docs
not attempt lo protect cltizons from all movies that
might offord thom, bwt. instead, I slngles out flims
conlaining nudity.” M. at 208.

1t is the vaguoness of the law thal ssems tn worry
Powsell more than the law liself. In another fiest
amendment cose, Powell siatod that & vague

government In an arrest, possibly sl the exp of
the person being amested.

In an important esrlier case, the Court has held
that nine of twvelve jurors can convict & person
without denying him due process or equal

Powell is

a strict
constructionist

prolection. Powell voted with the majority in this
5:4 decision and, in a concurring opinion, l(.md *f
do not agree that [
verdict rule undercuts the spplicuble siendard of
proof in criminal prosecution in thai state.” Johnson
v. Louisiana. 408 1) 8. 358, 368 {1972). This, again,
is taking @ hard line sgainst those who have been
accused of a crime.

Powell and the Burger Court hsve not completely
ignored the pleas of those who might possibly have
commitied ctimes and beon unjusily handled in

‘s |pss-th:

“tends o be invoked only where there is
no other valid basls for arresting an objectionabila r
suspicious * Lewis v. City of New Orlrans,
415 U.S. 130, 130 {1974) (Powell, Jr.. concurring).

In other first amendment cases, Powell voted with
the minority to stow to ch which

" inmates they want 1o Interview, Pell v. Procunier,

417 U.S, 817, 8236 (1974) {Poweil, Jr.. concurring in
part and dissenting in pant); Saxbe v, Washington
Post Co.. 417 U.S. 843, 350 (1974} (Powell, Jr.
dissenting): voted In [avor of the press’ having the
right 1o use s rape victim's name in reporting s trial
If that name hax beens previously published in public
records, Cox Broodcosting Corp. v. Cohn, 420 U).S.
496, 497 {1975) (Powell, }., concurring): and stsind
that “cominercial speech.” |e.. sdverlising, is nut
stripped of all first amendment protections, Bigeloy
v. Virginia. 421 U.S. 809 (1675}). He also went witha
unenimous majority that held that newspapers do
not have to give access 1o thelr pages to thwse
political candidates they have assailed, Aioni
Herald Publishing Co. v. Tornillo. 419 U.S. 241
(1974).

Powell has not favored the press in ail rases,
however. He limited the news coverage of two triala
o3 a circult court judge. Times Picayune Publishing
Corp. v. Schulingkamp. 419 1).8. 1301 (1974). Alss,
he voted with o majority of the Court when it seid
thet there is no testimonisl privilege between a

their convictions, however, In two 9:0 decis? the

and his and that could

Court has sharply timited the authority of the border
patrol near Moxico to stop vehicles that might

certain areas. In the maj fon in Pr v,
Murllm'l 416 U.S. 296 |I!l74l he writes that Courst
bers “reject any st 1 lo justily hip of
lmnau correspondence memly by rteference to
certain assumptions sbout the legal status of
prisoners.” id. ol 409. i mail censorship in prison is
to be permitled, be states thst it “must be
accompanied by minimum procedurs! sale guards.”
Id. at 417,
Perhaps this expansion of prisoner’s rights is o
good thing, hecause Powell has voted with those
who would back off the broed Interprotation given

the Mirando rights. In both this ares and in others

Hilegal sliens. United Stotes v. Ontix, 422
U.S. 881 (1975) United Stoles v. Brignoni-Ponce.
422 U.S. 873 (1975). Powell seid In Brignoni-
Ponce that if the only clue 1o 8 person’s being an
illegal alien is his apparent Mexican ancestry, that
t be sopped. Id. at 650-87. If there are

velid reasons for the border peirol to believe that a
vehicle centains itlegal aliens, that vehicle can be
slopped only brisflly and s occupants cannot be

ined without probable ceuss. Ii. of 881,

Thare Is, Iwnever. oive broad sres of law in which
Powell often has broken with his conservative
brethren te vote with the libesal bloc. This is the ares

In compelled (o testify before both state and lederal
grand juries. Branzburg v. Huyes. 408 U.S. 865, 708
{1972).

In short, the Times-Dispatch editorinl was correct
In tabeling Justice Powsll a conservative. With the
exceplion of soverst first amendment cases, and
with the tendency of Ihe Count—in some arvs,
anyway—{o ity and, fal}
women’s ﬂghl:, Powell hes taken censcrvative
stands since he joined the Court. The viewe he has
expressed are pot out of line with those generally
given by the Burger Court, but thoy would have
probably been in the minority on most of the best-
known decisions handed down during the 1960's by
the Warren Court.




