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On December 5, 1975. Rlrhmond', mornlhl 
new'pap8f. TIM! TlnN!I'''''polch. publl.hed In 
edltorl.1 .h.1 It probobI, ..... idowod • dol_ aI 
Supreme (".ourt A."cll'e 'u .. lee (.ewt. F. PmmII. 
Jr .• concIudlnA II, •• he Is nne ... doctrln.lre 
consnrn,h."tI·· hut Inst .... ", .. rid mnslrucnunl .. 
of the (MIUtulion. wilhnut hrllll undul" 
Inll •• need by ........... 1<:01 .. ..her .... ..,pl 
facton." Thl. edltorl.1 'v .. publl.hed ...... n.w .... 
10 "'vN,,1 oo .. , ... onl. COItCIl"mln, .he ........ In. 
""polnllu'!,,' of A!IItOClnie ." .. lao 'nh ... r.ul SIf!VfttS 
10 AUOI:lale Jullke Willi.", n. UOU.I .. · .... nn the 
(Alun. The ftCnIl .. I_ .... quoted nne .yndlC81'" 
column'" .. ..,In. I.... "eYf"tI If • llfOnIly 
r.onaerv.Uvl new IutUm were appointed. It '"uuld 
nuf net:nNllrll)' .Ivtt .he court In Iml~n"'" 
r.UIISMVatl,.. _Inrth', .Inee nn .It but ,,","M! 

r:rlnlln.II, ... Ir.e lu .. r.i Mr. lNllao f"ownl' ... II!IU.II,' 
IlIln~ Mr. lu.Ua. .. Slewaa1 and Whit. In the 1ftOdrNt. 
cDutr'· ... 

Not ........ otIlhr. ___ pe ..... "Mr, fIowel ...... nd 
wllh thn libe,,1 bhlC nil nne or two Much·publlcbr" 
I .......... led COMIaI-. .... aI'ho coull '0 lump 
101M mnclu.ton I.... ... •• ,........ 'rom lhe 
conlnlV,Uve 10 libe.... .kIa. ..... "k:e "er". .. 
'mltleltll, .11 do lhe .rue ·.wl ... • tu"km. Stew.rI 
tnd White. . . . lui nit ... rl, .11 Ih, tftfIlor 
mnlrovenl,1 ....... IUltk:e Powllil h .. IMIIn on 
lhe f'!CIMftn'tI',,, .lde In '*I'potllion 10 Ihe Ubr.nl 
bloc llloutI.... ........ .nd Monhoin .. d ..... 
oIten .hen not In upt'OlltkNt 10 one nr hoth 01 ... 
mldd_· ..... _ ISI ......... d WltI"I:· 

A .. ud, oIlho 1.72 •• d 1874 ContI ....... a.d aI 
_ lew molar .,... boIan ............ bocb ... 
Ihll .... lonIlon ...... Ieo ........ 1 ........ ed wI.h Iho 
__ II ....... _111 01_..., COM. wHh lho 
.-pilon aI .... 1' _ ........... .., aI -'S, hi 
'Id:. of .". Ih.n :100 ceNt "urine .htl period. In 
ml,.I. pon:onlall __ did P • ...n_ wI.h 

Iho_I_OII .... CourIond ....... lnolll .. 5:4 
Dr 802 ...... _ •• Hh .... _1 __ aI 
lho Coull. In ... _ ........... aI 1100 _ 
_ old ........ 1·. _ with hll __ I .. 

...... h_Ioo ............. _al .... -. 
Tho _ "1IbonI" ond •. _ ..... - _ 

awkword .......... 1 .. with 1100 talol ......... aI • 
Judlclol phllooophy. -PI ....... 10 Iho ph ... 
011_ by 1100 TI ..... ·lJIopoIc ... edllarlal: _III 
_.1.1, • "...... __ Ionl .. " aI Iho 
ConwIliullo •. ",.", 10 lID _ .OJ '0 ohow .hlo 
I"'n by _I.S at hll ..... In .... _ aI JudIcIoI 
rwlnlnl and KlI" ...... 

PoweU bell.\1. In I .... ,.UOI'l 01 powen. eo..rt, 
.re nat 10 I ........ thl'UU8h their e1ec1,1ona ....... 
.... 1'.0 I ............ _In li,hI alcunenI II. ond 
.ho Constltullo •. Ovor .nd _ ... In, In both 
.... Iorll)' .nd QMtCUrrtn. or d ....... t'" opInlol'll. 
!'owen mok ... hlo poIn!. He ...... Id. lor ..... pIe. 
1"'1 ··lndlvld •• 1 nnI'" 10 ldenlillable clo .. 
__ bon I. nnI • d __ " co ......... 1on .. be 

wtlved In , perllca_ ...... £lMn ". CarlI,I" & 
IacrItH'Un. 01.7 U.S. 1511. 17811st74J. tteteelftllot"'" 
."""" ...... 10110<1 10 reed lhe I.w ..... Iyond .... 1' .. 
It ... wrill.. by .he leslolatMl. III. _""II, 
opinion In S ....... Violpond ... 418 U.S. ZSI ,,9741 . 
• nd hi. dl_n •• opI.ion In s...-t...d _·Iat. Inc 
•. Goudol. 414 U.S. 573. SIS ".741 •• 110""" .hl •. 

Coull ...... _ I..., I .. ..,... • low. do .... 
..... .. -" _ .......... _. Courta ...... , 

..-d .- ..... hI 10 1100 ........ ndI .. 1.1efpIe-
Iaiion ploc:od on ........ by .. _ .... ...,.1 wHh 
III ad",I.",mlon." NUll,. Boll "-,.... 
Cotnpany Pi ........ of r .. _ ...... 41. U.s. _. 
Z74·75 fI.74~ 

Tho So ...... ea.t. hn boIlo_.1I not 0I...,.1ho ................ _ aI ............ _1_ 10 ..... 

""' ..... lho ..... _I0 ..................... 
_1_ M .... nnI ..... lho 1urIod1d1on. _1m .......... 1ft II .................. Ion 
_ boI_ II .... _ 1100 _II . ..-
1lDIII_11p ..... with ._ ......... 10 _ • 
..... decIdod ............. allho -..._ 
Judlclarf ............... _ ....... Id ........ 
"'" oxlol. s...)f1"N ..... , .• ...,. 4. U.s. ,. 
(1I7St. 'oloy r. 11aIr .... Co ....... 41. U.s. liZ 
fl173t. CIIIcqo _110 ........... ~. 
41. U.s. 112111731. 

I ... 'ho_.,- ....... __ .. _ .............. _-'" ............ -



lhol doc:lded wholher lho Mo,.,.. of Phlfedolphl. hod 
appointed 100 row mlnorI., member. to a.roup thet 
~mended"""'- forlho .. hoot boord. PowoIf 
,tat .. In the .... jorh,. opinion lh ... neuel ........ 
olio. ....ed with dllcretlonory .ppolntm .... pow.... . . . ITIho dl, charter holdo Iho Moyor 
_nl.blo .... 1' .. lho poll.... ","yor of 
Phllad.lphla v. Bducotl ..... 1 !!quollly Leal"'" .,. 
U.S. 605.6" ( .. 7.'.IInd.h ..... ,h hoob)ects 10 pori 
of the decision. he "'Y.~ alcma with. maJorU, or the 
Court. lhol nallanol politico! ,.rtl .. ohould h.ve lho 
riahl 10 sea' del~ at their connnlloni .. Iher 
Me nt. Courts. In mosI CUIIII. mould not enler Inlo 
Ihl. purely polltlcol ....... Cou.lns v. Wi ...... '" 
U.S. 477 11975,. 

Powell would nul completely u. tbe handa 01' the 
court •• howev~r. ThaJ do hlv, th. authority 10 mnke 
Interpretationa .nd 10 ct.n,. those Interpretatloll' 
from time to lime In Usht of prescnt day 
oonlldera.lions. 510... decl... "hal QeYer been 
thouah. to .. and .. an ebIoIuta bar to recon­
,Ideratlon of • prior cIecltlon. especially wllh 
""peel to mattora of con.Ututkmai lntetprntallon." 
Mllch.II Y. W.T. Grunl Co .• ," U.S. 600, 6271197', 
(Powell. J .. OOhcurrlnJl. Partlcul.rly whon de.llnl 
with questlona of either lIdue' or symbolic speech. 
Powell prefen 1o took .. ntodem trend .. In a cue 
that deal. wllh • contempt citation, PoweJl .'alu 
Ihat perhaps. "In view 01 contemporary standArd ... 
10 the use of vol .... and even proIane I_nsu ...... 
Ihl. particular petitioner heel: no reslGh 10 beUeva 
thai thls explellve would" oRen.lv ... • Bolon v. 
Clly of Tul ... 415 U.S. 697. 7011(191', (Powell. , .. 
cancurrlns'. And In hoIdlnl a M .... chu ..... ""I 
disrespect .... ut .... _. Powell AY' that "because 
displey of lbe na. is 10 common and takes sa many 
forme. ehanl'nl from one aenention to another and 
often dlfflcul. to dl,Una:uf,h In principle. a 
'eal,r.'Ure should dellne wfth .mile care Ihe n .. 
behavior II Inlends looul"w." Smidt ... Coguen. 415 
U.S. 588. 561 1197'~ 

In lhe a ... or equal protection. Richmond Mayor 
Henry Menh Hid In an Interview In the sprlns or 
1975 lhat the Supreme Court had been ,urprl,inlly 
llber.lln "llntorpretatkm of minotlly and women'. 
fiShl1 for calel hl.la. nlm had taken to tho Court. II 
thl, Is true 0' Powell. fils no more true of him than 
of the rest of tho Court. Powell hu 'akan the .Ide 0' 
expending minority' and 1IWOmeQ'. rights In several 
caees. Su .•. 1 .. Stonlon ... Sionion. 421 U.S. 7 
(t975): Morlon ... Moncorl. 417 U.S. 535 11Y74): 
OneIda Indian Notlan of New Vorl< •. Counly of 
Oneida. '1' U.S • ..,1. 682-14 (197', fRehnqul ••• , .• 
concuntn.): Eap.nozo v. P'otah Manu/odurf,., Co .• 
m.:" 41. U.s. 88 (1973~ How ..... 10 lOme ve<y 
Important deci.iona Powell h .. joined the majority 
In voUna ... lnll whet mllht be construed a. the 
bNt Interatl of minoritlea IX' women. Moose Lodse 
No. 10; v. Inri •. 407 U.S. 183 (1972). lives prlval. 
clubs the fip' 10 refUltllo ...... minorities. Mmlfc;en 
v. Brndley. '1' U.s. 717 (III7.,."ups mulll-dls"'d 
school cIoMtIroRolion plena. Schl .. ln.., •. Dollanl, 
419 U.S. 498 (1975). allow. armed forces 10 
distln&Ulsh betweon the texCli for ~urposes of 
promotion and mandidory rellremonl. allhouah in 
Ihll CIllO lho declslnn Iovored women. 

Powell would Irani prisonen mote rlsht. .in 
cerlain areas. In the maturity npinlon In Procunier v. 
Marl" ..... 18 U.S. 396 (1974,. h. w,l", .h •• Court 
members "retEtct any altempt to Juslify censorship or 
Inmate correspondence merely by reference 10 
certain UlutnpUOnl about the lelal ,lalu. of 
prbonen." Iff. oI409.If ..... ncenlOfShlp In prison I. 
to be ponnilled. ho ...... Ih.. It "musl be 
IICCOmpeolod by mlnl_ JIIOCIII!unl .. feluenh." 

/d. "' '17. 
Perhaps Ihls "",.DlIon of prleono,·. ,Igh" I, a 

sood Ihlng ........ Powoll h .. voted wllh Ih_ 
who would beck off the broed Inlerpr"'atlon Biven 
lbe M .... nda ,llh ... In boIh Ihll .... and In olhers 

Vagueness 
worries 
Powell 

deeU... with arreel anel conviction, Powe.. .... 
consl,tentl, 'uored more IImltallont on the .... htt 
of the IICCUted and a btoedenlna of police and court 
powen. for example. he ...... th.t e .. kIenca found 
durin ... v.lld "probable cauee" art ... for anolher 
of'on .. aln he ulltd ror a conviction, Gustafson .. . 
Flurlda .• 14 U.S. 200 f ... 3h IJnlled Sial .... . 
Rohl"""" .1. U.s. 211 (1973,: lho ..... nd Jury 
wltn.,...,. can be .orc:ocI to , .. Ufy on avldence lei_ 
durin. an unlawful aearch. Un"'" Stal.. v. 
eolandra. 414 U.S. 33ft 119741: thai • wlf. can be 
Irrostod on Inrorm.tion recel¥ed from a I", 
wlrelap of her husband. Untied Stales". kuhn. 415 
U.S. 143 (197',: lhol fal .. slalomen" modo hoi .... 
.rand fury ant permissible .. Idence In I Irial. 
IJnllnd Slales v. Kahn .• 15 U.S. 143(19741: and Ih .. 
due pfOCflll I. not denied when a lory lalnformed 01 
• CCHlofonditnl·. luilly plea and recal" .. 
In~rucllon. to dlare •• rd this Imowledse. Donnelly 
v. DeCb,','oforo. "0 U.S. 637 (197',. All 01._ 
ca.,," are ones with. 8:3 dedlloQ, with the llberats. 
an holdovers 'rom the Warren Court, voU ... In the 
minority. Powell he. 'ayored • back.track..", from 
Iho ,Ish" lno.ed la lho sccused by the prevrau. 
Court. 

Thil I. evidenced In hi. conturrln. opinion for 
Robinson. "If the anest I. Iaw'uI, the prlv.cy 
Interest luarded by the fourth amendment I, 
subordlDAted to a tealHmate and ovorrkflnllOvarn. 
mental concern .••. IAI valid ...... t lullliftes a rull 
eeal'ch of the penon. even If thai search Is not 
narrowly IImlled by the twin ... Uonal .. of aelzl"" 
evidence and dlsanolDS the arrestee .... " Id. a_ 137. 
There I. certainly I yolCIt here that '.von the 
80vemmenl In an 8freflt. posslbfy a. lhe ex.,. .... of 
lho _n holnl """"'ed. 

In an Important earUer case, the Court h .. held 
that nine of "vel'Ve luron can convict a person 
wllhout denylnl him duo precess or equ.1 

Powell is 
a strict 

constructionist 
prolection. Powell voted with the molarity In thi. 
5:4 decfslon and. In a concunihl opinion. Slated. ,,' 
do not as," Ihat louisiana'. Ieu·than-unanimou. 
verdlct rule undercuts Ihe applicable stand.rd of 
proof In criminal prosecution In Ihal .tate. ",uhnlGn 
Y. LottI,Jono. 408 U.S. 358, 368 {t972'. This, 8,aln, 
la: laklnB a hard Une .,a"'" those who have been 
accuaed of a crime. 

Powell and the burser Court have not completely 
Ignored the plu:ls of those who might paNihly have 
l:ornmlUed crimes and been unto .. I, handled la 
their convictions, howQYcr. In Iwo 9:0 decisions. Ihe 
Court has .harply limited the _ .. thorlly of the border 
palrol ROI' Moxlco 10 .,op ..t.lcIes .ha. ml~ht 
I:On18ln lIIeBal a1l611s. Untied SlateS' v. Ortiz. 422 
U.S. IKII (1975); UnJimf Siole. Y. Rrlgnonl·Ponce. 
422 U.S. 873 (19751. rowell .. Id In Ori_nl­
PonCA that If the onl, clU9 to a perflOR', being an 
Ulegal allen I. his apparent Mexican ancestry. I~" 
person cannot be lIopped. 'd. at 88&-B7.lfthere an 
valid reasonJ for the border patrol to believe that a 
vehicle contains illegal aliens,. t .... vehicle CUI be 
slopped ·only briefly and its occupanls cannot be 
detained without probable cause. Id. at 881. 

Thftf8ls. however, one broad artll 01 law In which 
Powell often has hrokan .lIh hi. conlervallve 
bnt ...... 1o voto wllh .hollhorol bloc. Thll I. tho ... 

or nnt amendmeDi protftdlonL Of those ", .. 
amendment cues In which tha decl,ion wu 5:4 Of 
8:3, Powell voted with the mora llbara' bloc .h, 
II ..... and wllh the conservative bloc 'our Ihn .... 
... rellhorallom!0nc7lhan ." .... ho .. pocted "­
hi. vot .. on other tau .. 

ActinA .. a circuit court Iud.. In n~· 
Pfco)'UIlft PublWlI"l Corp. r. Schullnpomp. 419 
U.S. 130' (19741. Powell .Ioppod p .... caverop of 
two Irlal ..... d 18k! that Ihere were three thin .. he 
conatdend In takln. thl' action. There must ba 
reaIonable likelihood the. 'our lu.lfces would vole 
10 he.r the tuG .. all: "thertt mu .. be a .lanUlcant 
.....Iblilly of ,. ..... 1 of lho lower court', d .. I ...... ; 
and lhere mu .. be. likelihood that Irreparable har," 
wlll ... ulill Ih. dacl.lan la ""lIsyed." /d .• ' 1306. 

In one of tho "much-pt.blk:lzed" CBlea the T'm~. 
DI.po'r.h edltorla' referred 10. Powell wrole th" 
melority dttelslon bannl", a JacbonvUle. r .... 
ordinance that barred movfes with nude lCttOeI 'rom 
belna .hown nt drl .... ,". lhal can he teen fmln 
hllhw.y •. Ennoznll v. Cit,. oflodclO.n·IIIr.. 422 
U.S. 205 11975). In thl. cue ... In many nthen. 
Powell 1MHUtI. la tab Ihe line thai lhe Intent of the 
ordinance I. not ItIe" theevU; rather. It wa. U, OYet. 

breadth that is \Yrona. ''CINdy an nudity cannut be 
deemed obscene nett .. 10 mlnon." Id. al 213. 
Powell notos tbat the Jacksonville oedlnence .hKlS 
not altempt to prulect dUzan, 'rom .U mnvle1l .hlllt 
mllhl offend Ihom. bul, 1 .. loed. "" ..... , .. out fllmo 
conlalnln" nudity." hi. a' 201. 

It I. the vapon .. of the law thai IUlems tn wort, 
Powell mote (han tha I.w liMN. ''I anol""" (frill 
amendmenl COM. Powell st.,nll Ihlt a '· •• 'fe 
omlnance "lends 10 be Invoked onf, ,,-hr.re ,f,r.rf! II 
na other .. lid basi. for an"Itna an obtectkmatlla nr 
sUlplclous penon:' Lewis v. City of New Orlronll. 
415 U.S. 130, 138 fI97., (Powoll. "" caneurrloKI. 

In other nnt amendment cues,l\nven voted wilh 
the minority to allow heW,men 10 choose which 
'nmal., they "'anl 10 Jr,Imvlew. Pen r. Procu.dr.r. 
411 U.S. 811, 838 (1974, ,Powell, ,r .• coneurrlnR In 
part and dlsReutina In part,: So~be Y. Washln,,'on 
Pall CoO .. '\1 U.S. 143. 850 f\97., fPoweli. I ... 
dluentln,): voted In favor of the press' havln..: lha 
fishlto UI8 a rape vlellm', name In reporUna a 'rial 
I. th.t name h .. been previously publl'hod In p .. blk: 
records. eox 8roodcoslfn. Corp. v. Cohn ... 20 U.S. 
496 •• 97 (1975,(Pawell, f .. c:oncurrlhgl: and ,Is''''' 
lhal "commercl.1 speech:' f.e .. "'verll.lnK. I. mJl 
stripped of an flnl amendment prolec"o .... "itldfh" 
v. V'l'IfnkJ.421 U.S. 809(1975). tf~ahowent",flha 
unenlmous majority that held that newspapers do 
not have to Itve acceu 10 their paRes to thcl$ft 
political candidates they have UNiled. Mion., 
Iferold rob/llhln, Co. v. Tornillo. '1, U.s. 241 
(1974,. 

Powell has not f.vored the pre!l!l In an r..aSf!5. 
howe ..... He limited the news coyeraa. of 1"'0 Irlal, 
.. a circuit court too ••. Tim" Pfcn}'unt? Publls'littn 
C.orp. v. Schullnpomp .• 19 U.S. 1301 (1"". AI .... 
be roted with. mafortly of Ihe Court when I, IBM 
that there I. no , .. Umonia' prJ"lI. between a 
new.man and hi. souratJ and Ih,. Rewsmnn could 
be compelled to testify before bulh state and 'edar.1 
Brand 'u, .... Oronsho,. v. Hoyos ..... U.S. 665. 7,.. 
(1972,. 

In .hnrl. the T'm",·Db;pnlch etlllotl.1 WII!I cllr"":1 
In labollnl Justice Powell. con.Mv,lIve. With Ihe 
exception of sevenl fir.. amendment ca.es. and 
with the tendoftC)' 01 the Court-In tome arltlS. 
anyway-to expand minority and. aspeclaUv. 
women's rltthls, Powell has t .... n canscrval"'c 
.. and •• 1 .... ho lolnnd I'" Court. Th .......... ho. 
expressed are not out or line with thole IIICIlr.rItUy 
alven by lbe Bu .... Court. bu. 'hoy would ha," 
probably been In lho mlnorlly on ..... of .ha ...... 
known doc:l.lon. handed down do,l ... the 1960'. by 
the Wamon Court. 


