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Qass actions originating in the four states of Kansas, South Carolina, Virginia, and Delaware,
by which minor Negro plaintiffs sought to obtain admission to public schools on a nonsegregated basis.
On direct appeals by plaintiffs from adverse decisions in the United States District Courts, District of
Kansas, 98 F.Supp. 797, Eastern District of South Carolina, 103 F.Supp. 920, and Eastern District of
Virginia, 103 F.Supp. 337, and on grant of certiorari after decision favorable to plaintiffs in the Supreme
Court of Delaware, 91 A.2d 137, the United States Supreme Court, Mr. Chief Justice Warren, held that
segregation of children in public schools solely on the basis of race, even though the physical facilities
and other tangible factors may be equal, deprives the children of the minority group of equal educational
opportunities, in contravention of the Equal Protection Qause of the Fourteenth Amendment.
Cases ordered restored to docket for further argument regarding formulation of decrees..
Mr. Chief Justice WARREN delivered the opinion of the Court.
These cases come to us from the States of Kansas, South Carolina, Virginia, and Delaware. They
are premised on different facts and different local conditions, but a common legal question justifies their
consideration together in this consolidated opinion. I

1 In the Kansas case, Brown v. Board of Education, the plaintiffs are Negro children of elementary school age residing
in Topeka. They brought this action in the United States District Court for the District of Kansas to enjoin enforcement of a
Kansas statute which permits, but does not require, cities of more than 15,000 population to maintain separate school
facilities for Negro and white students. Kan.Gen.Stat.1949, s 72-1724. Pursuant to that authority, the Topeka Board of
Education elected to establish segregated elementary schools. Other public schools in the community, however, are operated
on a nonsegregated basis. The three-judge District Court, convened under 28 U.S.C. ss 2281 and 2284,28 U.S.C.A. ss
2281, 2284, found that segregation in public education has a detrimental effect upon Negro children, but denied relief on the
ground that the Negro and white schools were substantially equal with respect to buildings, transportation, curricula, and
educational qualifications of teachers. 98 F.Supp. 797. The case is here on direct appeal under 28 U .S.C. s 1253, 28
U.S.C.A. s 1253. In the South Carolina case, Briggs v. Elliott, the plaintiffs are Negro children of both elementary and
high school age residing in Clarendon County. They brought this action in the United States District Court for the Eastern
District of South Carolina to enjoin enforcement of provisions in the state constitution and statutory code which require the
segregation of Negroes and whites in public schools. S.C.Const. Art. XI, s 7; S.C.Code 1942, s 5377. The three-judge
District Court, convened under 28 U.S.C. ss 2281 and 2284, 28 U.S.C.A. ss 2281, 2284, denied the requested relief. The
court found that the Negro schools were inferior to the white schools and ordered the defendants to begin immediately to
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In each of the cases, minors of the Negro race, through their legal representatives, seek the aid
of the courts in obtaining admission to the public schools of their community on a nonsegregated basis.
In each instance, they have been denied admission to schools attended by white children under laws
requiring or permitting segregation according to race. This segregation was alleged to deprive the
plaintiffs of the equal protection of the laws under the Fourteenth Amendment. In each of the cases other
than the Delaware case, a three-judge federal district court denied relief to the plaintiffs on the so-called
'separate but equal' doctrine announced by this Court in Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct.
1138,41 L.Ed. 256. Under that doctrine, equality of treatment is accorded when the races are provided
substantially equal facilities, even though these facilities be separate. In the Delaware case, the Supreme
Court of Delaware adhered to that doctrine, but ordered that the plaintiffs be admitted to the white
schools because of their superiority to the Negro schools.
The plaintiffs contend that segregated public schools are not' equal' and cannot be made 'equal,'
and that hence they are deprived of the equal protection of the laws. Because of the obvious importance
of the question presented, the Court took jurisdiction? Argument was heard in the 1952 Term, and
reargument was heard this Term on certain questions propounded by the Court. 3
Reargument was largely devoted to the circumstances surrounding the adoption of the Fourteenth
Amendment in 1868. It covered exhaustively consideration of the Amendment in Congress, ratification

equalize the facilities. But the court sustained the validity of the contested provisions and denied the plaintiffs admission to
the white schools during the equalization program. 98 F.Supp. 529. This Court vacated the District Court's judgment and
remanded the case for the purpose of obtaining the court's views on a report filed by the defendants concerning the progress
made in the equalization program. 342 U.S. 350, 72 S.Ct. 327,96 L.Ed. 392. On remand, the District Court found that
substantial equality had been achieved except for buildings and that the defendants were proceeding to rectify this inequality
as well. 103 F.Supp. 920. The case is again here on direct appeal under 28 U.S.C. s 1253,28 U.S.C.A. s 1253. In the
Virginia case, Davis v. County School Board; the plaintiffs are Negro children of high school age residing in Prince Edward
County. They brought this action in the United States District Court for the Eastern District of Virginia to enjoin
enforcement of provisions in the state constitution and statutory code which require the segregation of Negroes and whites in
public schools. Va.Const. s 140; Va.Code 1950, 8 22-221. The three-judge District Court, convened under 28 U.S.C. ss
2281 and 2284, 28 U.S.C.A. ss 2281, 2284, denied the requested relief. The court found the Negro school inferior in
physical plant, curricula, and transportation, and ordered the defendants forthwith to provide substantially equal curricula
and transportation and to 'proceed with all reasonable diligence and dispatch to remove' the inequality in physical plant.
But, as in the South Carolina case, the court sustained the validity of the contested provisions and denied the plaintiffs
admission to the white schools during the equalization program. 103 F.Supp. 337. The case is here on direct appeal under
28 U.S.C. s 1253,28 U.S.C.A. s 1253. In the Delaware case, Gebhart v. Belton, the plaintiffs are Negro children of both
elementary and high school age residing in New Castle County. They brought this action in the Delaware Court of Chancery
to enjoin enforcement of provisions in the state constitution and statutory code which require the segregation of Negroes and
whites in public schools. Del.Const. Art. X, s 2; Del.Rev.Code, 1935, s 2631, 14 DeI.C. s 141. The Chancellor gave
judgment for the plaintiffs and ordered their immediate admission to schools previously attended only by white children, on
the ground that the Negro schools were inferior with respect to teacher training, pupil-teacher ratio, extracurricular
activities, physical plant, and time and distance involved in travel. Del.Ch., 87 A.2d 862. The Chancellor also found that
segregation itself results in an inferior education for Negro children (see note 10, infra), but did not rest his decision on that
ground. 87 A.2d at page 865. The Chancellor's decree was afftnned by the Supreme Court of Delaware, which intimated,
however, that the defendants might be able to obtain a modification of the decree after equalization of the Negro and white
schools had been accomplished. 91 A.2d 137, 152. The defendants, contending only that the Delaware courts had erred in
ordering the immediate admission of the Negro plaintiffs to the white schools, applied to this Court for certiorari. The writ
was granted, 344 U.S. 891,73 S.Ct. 213,97 L.Ed. 689. The plaintiffs, who were successful below, did not submit a
cross-petition.
2 344 U.S. 1, 73 S.Ct. 1,97 L.E<f. 3, Id., 344 U.S. 141,73 S.Ct. 124,97 L.E<f. 152, Gebhart v. Belton, 344 U.S.
891, 73 S.Ct. 213, 97 L.E<f. 689.
3 345 U.S. 972,73 S.Ct. 1118,97 L.Ed. 1388. The Attorney General of the United States participated both Terms as
amicus curiae.
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by the states, then existing practices in racial segregation, and the views of proponents and opponents of
the Amendment. This discussion and our own investigation convince us that, although these sources cast
some light, it is not enough to resolve the problem with which we are faced. At best, they are
inconclusive. The most avid proponents of the post-War Amendments undoubtedly intended them to
remove all legal distinctions among 'all persons born or naturalized in the United States: Their
opponents, just as certainly, were antagonistic to both the letter and the spirit of the Amendments and
wished them to have the most limited effect. What others in Congress and the state legislatures had in
mind cannot be determined with any degree of certainty.
An additional reason for the inconclusive nature of the Amendment's history, with respect to
segregated schools, is the status of public education at that time. 4 In the South, the movement toward
free common schools, supported by general taxation, had not yet taken hold. Education of white children
was largely in the hands of private groups. Education of Negroes was almost nonexistent, and practically
all of the race were illiterate. In fact, any education of Negroes was forbidden by law in some states.
Today, in contrast, many Negroes have achieved outstanding success in the arts and sciences as well as
in the business and professional world. It is true that public school education at the time of the
Amendment had advanced further in the North, but the effect of the Amendment on Northern States was
generally ignored in the congressional debates. Even in the North, the conditions of public education did
not approximate those existing today. The curriculum was usually rudimentary; ungraded schools were
common in rural areas; the school term was but three months a year in many states; and compulsory
school attendance was virtually unknown. As a consequence, it is not surprising that there should be so
little in the history of the Fourteenth Amendment relating to its intended effect on public education.
In the first cases in this Court construing the Fourteenth Amendment, decided shortly after its
adoption, the Court interpreted it as proscribing all state-imposed discriminations against the Negro race. 5
The doctrine of "separate but equal" did not make its appearance in this court until 1896 in the case of

4 For a general study of the development of public education prior to the Amendment, see Butts and Cremin, A History
of Education in American Culture (1953), Pts. I, II: Cubberley, Public Education in the United States (1934 ed.), cc.
II-XII. School practices current at the time of the adoption of the Fourteenth Amendment are described in Butts and
Cremin, supra, at 269-275; Cubberley, supra, at 288-339,408-431; Knight, Public Education in the South (1922), cc.
VIII, IX. See also H. Ex. Doc. No. 315, 41st Cong., 2d Sess. (1871). Although the demand for free public schools
followed substantially the same pattern in both the North and the South, the development in the South did not begin to gain
momentum until about 1850, some twenty years after that in the North. The reasons for the somewhat slower development
in the South (e.g., the rural character of the South and the different regional attitudes toward state assistance) are well
explained in Cubberley, supra, at 408-423. In the rountry as a whole, but particularly in the South, the War virtually
stopped all progress in public education. Id., at 427-428. The low status of Negro education in all sections of the country,
both before and immediately after the War, is described in Beale, A History of Freedom of Teaching in American Schools
(1941), 112-132, 175-195. Compulsory school attendance laws were not generally adopted until after the ratification of the
Fourteenth Amendment, and it was not until 1918 that such laws were in force in all the states. Cubberley, supra, at
563-565.

5 In re Slaughter-House Cases, 1873, 16 Wall. 36, 67-72, 21 L.Ed. 394; Strauder v. West Virginia, 1880, 100 U.S.
303, 307-308, 25 L.Ed. 664. 'It ordains that no State shall deprive any person of life, liberty, or property, without due
process of law, or deny to any person within its jurisdiction the equal protection of the laws. What is this but declaring that
the law in the States shall be the same for the black as for the white; that all persons, whether rolored or white, shall stand
equal before the laws of the States, and, in regard to the colored race, for whose protection the amendment was primarily
designed, that no discrimination shall be made against them by law because of their color? The words of the amendment, it
is true, are prohibitory, but they rontain a necessary implication of a positive immunity, or right, most valuable to the
rolored race,-the right to exemption from unfriendly legislation against them distinctively as rolored,-exemption from legal
discriminations, implying inferiority in civil society, lessening the security of their enjoyment of the rights which others
enjoy, and discriminations which are steps towards reducing them to the condition of a subject race.' See also State of
Virginia v. Rives, 1879, 100 U.S. 313,318,25 L.Ed. 667; Ex parte Virginia, 1879, 100 U.S. 339, 344-345, 25 L.Ed.
676.
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Plessy v. Ferguson, supra, involving not education but transportation. 6 American courts have since
labored with the doctrine for over half a century. In this Court, there have been six cases involving the
'separate but equal' doctrine in the field of public education.' In Cumming v. Board of Education of
Richmond County, 175 U.S. 528, 20 S.Ct. 197,44 L.Ed. 262, and Gong Lum v. Rice, 275 U.S. 78,
48 S.Ct. 91, 72 L.Ed. 172, the validity of the doctrine itself was not challenged. s In more recent cases,
all on the graduate school level, inequality was found in that specific benefits enjoyed by white students
were denied to Negro students of the same educational qualifications. State of Missouri ex reI. Gaines
v. Canada, 305 U.S. 337, 59 S.Ct. 232, 83 L.Ed. 208; Sipuel v. Board of Regents of University of
Oklahoma, 332 U.S. 631,68 S.Ct. 299, 92 L.Ed. 247; Sweatt v. Painter, 339 U.S. 629, 70 s.Ct. 848,
94 L.Ed. 1114; McLaurin v. Oklahoma State Regents, 339 U.S. 637, 70 S.Ct. 851,94 L.Ed. 1149. In
none of these cases was it necessary to re-examine the doctrine to grant relief to the Negro plaintiff. And
in Sweatt v. Painter, supra, the Court expressly reserved decision on the question whether Plessy v.
Ferguson should be held inapplicable to public education.
In the instant cases, that question is directly presented. Here, unlike Sweatt v. Painter, there are
fmdings below that the Negro and white schools involved have been equalized, or are being equalized,
with respect to buildings, curricula, qualifications and salaries of teachers, and other 'tangible' factors. 9
Our decision, therefore, cannot tum on merely a comparison of these tangible factors in the Negro and
white schools involved in each of the cases. We must look instead to the effect of segregation itself on
public education.
[1] In approaching this problem, we cannot tum the clock back to 1868 when the Amendment
was adopted, or even to 1896 when Plessy v. Ferguson was written. We must consider public education
in the light of its full development and its present place in American life throughout the Nation. Only
in this way can it be determined if segregation in public schools deprives these plaintiffs of the equal
protection of the laws.
[2] Today, education is perhaps the most important fuhction of state and local governments.
Compulsory school attendance laws and the great expenditures for education both demonstrate our
recognition of the importance of education to our democratic society. It is required in the performance
of our most basic public responsibilities, even service in the armed forces. It is the very foundation of
good citizenship. Today it is a principal instrument in awakening the child to cultural values, in preparing

6 The doctrine apparently originated in Roberts v. City of Boston, 1850, 5 Cush. 198, 59 Mass. 198, 206, upholding
school segregation against attack as being violative of a state constitutional guarantee of equality. Segregation in Boston
public schools was eliminated in 1855. Mass. Acts 1855, c. 256. But elsewhere in the North segregation in public education
has persisted in some communities until recent years. It is apparent that such segregation has long been a nationwide
problem, not merely one of sectional concern.
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See also Berea College v. Kentucky, 1908,211 U.S. 45, 29 S.Ct. 33,53 L.Ed. 81.

I In the Cumming case, Negro taxpayers sought an injunction requiring the defendant school board to discontinue the
operation of a high school for white children until the board resumed operation of a high school for Negro children.
Similarly, in the Gong Lum case, the plaintiff, a child of Chinese descent, contended only that state authorities had
misapplied the doctrine by classifying him with Negro children and requiring him to attend a Negro school.

9 In the Kansas case, the court below found substantial equality as to all such factors. 98 F.Supp. 797, 798. In the
South Carolina case, the court below found that the defendants were proceeding 'promptly and in good faith to comply with
the court's decree.' 103 F.Supp. 920,921. In the Virginia case, the court below noted that the equalization program was
already 'afoot and progressing,' 103 F.Supp. 337,341; since then, we have been advised, in the Virginia Attorney
General's brief on reargument, that the program has now been completed. In the Delaware case, the court below similarly
noted that the state's equalization program was well under way. 91 A.2d 137, 139.
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him for later professional training, and in helping him to adjust normally to his environment. In these
days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the
opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is a right
which must be made available to all on equal terms.
[3] We come then to the question presented: Does segregation of children in public schools solely
on the basis of race, even though the physical facilities and other 'tangible' factors may be equal, deprive
the children of the minority group of equal educational opportunities? We believe that it does.
In Sweatt v. Painter, supra (339 U.S. 629, 70 S.Ct. 850), in finding that a segregated law school
for Negroes could not provide them equal educational opportunities, this Court relied in large part on
'those qualities which are incapable of objective measurement but which make for greatness in a law
school.' In McLaurin v. Oklahoma State Regents, supra (339 U.S. 637, 70 S.Ct. 853), the Court, in
requiring that a Negro admitted to a white graduate school be treated like all other students, again
resorted to intangible considerations: '* * * his ability to study, to engage in discussions and exchange
views with other students, and, in general, to learn his profession.' Such considerations apply with added
force to children in grade and high schools. To separate them from others of similar age and
qualifications solely because of their race generates a feeling of inferiority as to their status in the
community that may affect their hearts and minds in a way unlikely ever to be undone. The effect of this
separation on their educational opportunities was well stated by a finding in the Kansas case by a court
which nevertheless felt compelled to rule against the Negro plaintiffs: 'Segregation of white and colored
children in public schools has a detrimental effect upon the colored children. The impact is greater when
it has the sanction of the law; for the policy of separating the races is usually interpreted as denoting the
inferiority of the negro group. A sense of inferiority affects the motivation of a child to learn. Segregation
with the sanction of law, therefore, has a tendency to (retard) the educational and mental development
of Negro children and to deprive them of some of the benefits they would receive in a racial(ly)
integrated school system. '10
Whatever may have been the extent of psychological knowledge at the time of Plessy v.
Ferguson, this finding is amply supported by modem authority. 11 Any language in Plessy v. Ferguson
contrary to this finding is rejected.
[4] We conclude that in the field of public education the doctrine of 'separate but equal' has no
place. Separate educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and
others similarly situated for whom the actions have been brought are, by reason of the segregation
complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment.

10 A similar finding was made in the Delaware case: 'I conclude from the testimony that in our Delaware society,
State-imposed segregation in education itself results in the Negro children, as a class, receiving educational opportunities
which are substantially inferior to those available to white children otheIWise similarly situated.' 87 A.2d 862, 865.

II K. B. Clark, Effect of Prejudice and Discrimination on Personality Development (Midcentury White House
Conference on Children and Youth, 1950); Witmer and Kotinsky, Personality in the Making (1952), c. VI; Deutscher and
Chein, The Psychological Effects of Enforced Segregation: A Survey of Social Science Opinion, 26 J . Psycho!. 259 (1948);
Chein, What are the Psychological Effects of Segregation Under Conditions of Equal Facilities?, 3 Int. J. Opinion and
Attitude Res. 229 (1949); Brameld, Educational Costs, in Discrimination and National Welfare (MacIver, ed., 1949),
44-48; Frazier, The Negro in the United States (1949), 674-681. And see generally Myrdal, An American Dilemma
(1944).
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This disposition makes unnecessary any discussion whether such segregation also violates the Due Process
Clause of the Fourteenth Amendment. 12
[5] Because these are class actions, because of the wide applicability of this decision, and because
of the great variety of local conditions, the formulation of decrees in these cases presents problems of
considerable complexity. On reargument, the consideration of appropriate relief was necessarily
subordinated to the primary question-the constitutionality of segregation in public education. We have
now announced that such segregation is a denial of the equal protection of the laws. In order that we may
have the full assistance of the parties in formulating decrees, the cases will be restored to the docket, and
the parties are requested to present further argument on Questions 4 and 5 previously propounded by the
Court for the reargument this Term. 13 The Attorney General of the United States is again invited to
participate. The Attorneys General of the states requiring or permitting segregation in public education
will also be permitted to appear as amici curiae upon request to do so by September 15, 1954, and
submission of briefs by October 1, 1954.14
It is so ordered.

Cases ordered restored to docket for further argument on question of appropriate decrees.

12

See Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, concerning the Due Process Clause of the Fifth Amendment.

I'

'4. Assuming it is decided that segregation in public schools violates the Fourteenth Amendment '(a) would a decree
necessarily follow providing that, within the limits set by nonnal geographic school districting, Negro children should
forthwith be admitted to schools of their choice, or '(b) may this Court, in the exercise of its equity powers, permit an
effective gradual adjustment to be brought about from existing segregated systems to a system not based on color
distinctions? '5. On the assumption on which questions 4(a) and (b) are based, and assuming further that this Court will
exercise its equity powers to the end described in question 4(b), '(a) should this Court formulate detailed decrees in these
cases; '(b) if so, what specific issues should the decrees reach; '(c) should this Court appoint a special master to hear
evidence with a view to recommending specific terms for such decrees; '(d) should this Court remand to the courts of first
instance with directions to frame decrees in these cases, and if so what general directions should the decrees of this Court
include and what procedurea should the courts of first instance follow in arriving at the specific terms of more detailed
decrees?'
14

See Rule 42, Revised Rules of this Court, effective July 1, 1954, 28 U .S.C.A.
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Mr. Chief Justice WARREN delivered the opinion of the Court.
These cases were decided on May 17, 1954. The opinions of that date, l declaring the
fundamental principle that racial discrimination in public education is unconstitutional, are incorporated
herein by reference. All provisions of federal, state, or local law requiring or permitting such
discrimination must yield to this principle. There remains for consideration the manner in which relief
is to be accorded.
Because these cases arose under different local conditions and their disposition will involve a
variety of local problems, we requested further argument on the question of relief. 2 In view of the
nationwide importance of the decision, we invited the Attorney General of the United States and the
Attorneys General of all states requiring or permitting racial discrimination in public education to present
their views on that question. The parties, the United States, and the States of Florida, North Carolina,
Arkansas, Oklahoma, Maryland, and Texas filed briefs and participated in the oral argument.
These presentations were informative and helpful to the Court in its consideration of the
complexities arising from the transition to a system of public education freed of racial discrimination.
The presentations also demonstrated that substantial steps to eliminate racial discrimination in public
schools have already been taken, not only in some of the communities in which these cases arose, but
in some of the states appearing as amici curiae, and in other states as well. Substantial progress has been
made in the District of Columbia and in the communities in Kansas and Delaware involved in this
litigation. The defendants in the cases coming to us from South Carolina and Virginia are awaiting the
decision of this Court concerning relief.
Full implementation of these constitutional principles may require solution of varied local school
problems. School authorities have the primary responsibility for elucidating, assessing, and solving these
problems; courts will have to consider whether the action of school authorities constitutes good faith
implementation of the governing constitutional principles. Because of their proximity to local conditions
and the possible need for further hearings, the courts which originally heard these cases can best perform
this judicial appraisal. Accordingly, we believe it appropriate to remand the cases to those courts.3

I

347 U.S. 483, 74 S.Ct. 686,98 L.Ed. 873,347 U.S. 497,74 S.Ct. 693,98 L.Ed. 884.

2 Further argument was requested on the following questions, 347 U.S. 483,495-496, note 13, 74 S.Ct. 686,692,98
L.Ed. 873, previously propounded by the Court: '4. Assuming it is decided that segregation in public schools violates the
Fourteenth Amendment '(a) would a decree necessarily follow providing that, within the limits set by normal geographic
school districting, Negro children should forthwith be admitted to schools of their choice, or '(b) may this Court, in the
exercise of its equity powers, permit an effective gradual adjustment to be brought about from existing segregated systems to
a system not based on color distinctions? '5. On the assumption on which questions 4(a) and (b) are based, and assuming
further that this Court will exercise its equity powers to the end described in question 4(b), '(a) should this Court formulate
detailed decrees in these cases; '(b) if so, what specific issues should the decrees reach; '(c) should this Court appoint a
special master to hear evidence with a view to recommending specific terms for such decrees; '(d) should this Court remand
to the courts of first instance with directions to frame decrees in these cases, and if so what general directions should the
decrees of this Court include and what procedures should the courts of first instance follow in arriving at the specific terms
of more detailed decrees?'
3 The cases coming to us from Kansas, South Carolina, and Virginia were originally heard by three-judge District
Courts convened under 28 U.S.C. ss 2281 and 2284,28 U.S.C.A. ss 2281, 2284. These cases will accordingly be
remanded to those three-judge courts. See Briggs v. Elliott, 342 U.S. 350,72 S.Ct. 327,96 L.Ed. 392.
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In fashioning and effectuating the decrees, the courts will be guided by equitable principles.
Traditionally, equity has been characterized by a practical flexibility in shaping its remedies4 and by a
facility for adjusting and reconciling public and private needs. 5 These cases call for the exercise of these
traditional attributes of equity power. At stake is the personal interest of the plaintiffs in admission to
public schools as soon as practicable on a nondiscriminatory basis. To effectuate this interest may call
for elimination of a variety of obstacles in making the transition to school systems operated in accordance
with the constitutional principles set forth in our May 17, 1954, decision. Courts of equity may properly
take into account the public interest in the elimination of such obstacles in a systematic and effective
manner. But it should go without saying that the vitality of these constitutional principles cannot be
allowed to yield simply because of disagreement with them.
While giving weight to these public and private considera-tions, the courts will require that the
defendants make a prompt and reasonable start toward full compliance with our May 17, 1954, ruling.
Once such a start has been made, the courts may fmd that additional time is necessary to carry out the
ruling in an effective manner. The burden rests upon the defendants to establish that such time is
necessary in the public interest and is consistent with good faith compliance at the earliest practicable
date. To that end, the courts may consider problems related to administration, arising from the physical
condition of the school plant, the school transportation system, personnel, revision of school districts and
attendance areas into compact units to achieve a system of determining admission to the public schools
on a nonracial basis, and revision of local laws and regulations which may be necessary in solving the
foregoing problems. They will also consider the adequacy of any plans the defendants may propose to
meet these problems and to effectuate a transition to a racially nondiscriminatory school system. During
this period of transition, the courts will retain jurisdiction of these cases.
The judgments below, except that in the Delaware case, are accordingly reversed and the cases
are remanded to the District Courts to take such proceedings and enter such orders and decrees consistent
with this opinion as are necessary and proper to admit to public schools ·on a racially nondiscriminatory
basis with all deliberate speed the parties to these cases. The judgment in the Delaware case-ordering
the immediate admission of the plaintiffs to schools previously attended only by white children-is
affirmed on the basis of the principles stated in our May 17, 1954, opinion, but the case is remanded to
the Supreme Court of Delaware for such further proceedings as that Court may deem necessary in light
of this opinion.
It is so ordered.
Judgments, except that in case No.5, reversed and cases remanded with directions; judgment in
case No. 5 affirmed and case remanded with directions.

• See Alexander v. Hillman, 296 U.S. 222,239,56 S.Ct. 204,209, 80 L.Ed. 192.
j

See Hecht Co. v. Bowles, 321 U.S. 321,329-330,64 S.Ct. 587,591,592,88 L.Ed. 754.
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The Southern Manifesto,
Congressional Record 4515 (Mar. 12, 1956)

DEVIATION FROM FUNDAMENTALS
OF THE CONSTITUTION

Mr. SMITH of V1rg1n1a. Mr. Speaker,
I ask: unanimous consent to address the

liouse for 1 minute and to revise and
extend my remarks, and to include certain matter.
The SPEAKER. Is there objection to
the request of the gentleman from Virginia?
There was no objection.
lXlr. SMITH of Virginia. Mr. Speaker, in the life of a nation there come
times when it behooves her people to
pause and consider how far she may have
drifted from her moorings, and in
prayerful contemplation review the consequences that may ensue from a continued deviation from the course charted
by the founders of that nation.
The framework of this Nation, designed in the inspired genius of our forefathers, was set forth In a Constitution,
born of tyranny and oppression in a
background of bitter strife and anguish
and resting upon two fundamental principles: .
First, that this was a Government of
three separate and independent departments, legislative, executive, and judicial, each supreme in, but limited to, the
functions ascribed to it.
Second, that the component parts
should consist of independent sovereign
States enjoying every attribute and
power of autonomous sovereignty save
only those specific powers enumerated in
the Constitution and surrendered to the
Central Government for the better government and security of all.
When repeated deviation from these
fundamenta!.s by one of the three departments threatens the liberties of the people and the destruction of the reserved
powers of the respective States, in contravention of the principles of that Constitution which all officials of all the
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three departments are sworn to uphold,
it is meet, and the sacred obligation of
those devoted to the preservation of the
basic limitations on the power of the
Central Government to apprlse their
associates of their alarm and the specific
deviations that threaten to change our
form of government, without the consent of the governed, in the manner provided by the Constitution.
Assumed power exercised in one field
today become a precedent and an invitation to indulge in further assumption
of powers in other fields tomorrow.
Therefore, when the temporary occupants of high office In the judicial
branch deviate from the limitations
imposed by the Constitution, some members of the legislative branch feel impelled to call the attention of their colleagues and the country to the dangers
inherent in interpretations of the
Constitution reversing long established
and accepted law and based on expediency at the sacrifice of consistency.
The sentiments here expressed are
solely my own, but there is being presented at this hour in the other body
by Senator GEORGE on behalf of 19 Members of that body, and in this body by
myself on behalf of 81 Members of this
body, a joint declaration of constitutional
principles, which, on behalf of the signatory Members of the House, I ask to
be inserted in the RECORD at the conclusion of my remarrks.
Should other Members desire to !lESOelate themselves with the sentiments
therein expressed, I will be happy to revise my remarks during the day to include their names on the list of Hou:e
Members attached, if they will get in
touch with me or RePl'esentative Wn.LIAr.!: COLMER, who has headed the movement to see that the Members were
given the opportunity to sign.
DECLARATION 01' CONSTlTVTIONAL PRINCIPLES

The unwarranted decision of the Supreme
Court In the publlc school cases Is now bearIng the fruit always produced when men substitute naked power for established law.
The Founding Fathers gave us a Constitution of checks and balances because they
realized the Inescapable lesson ot history
that no man or group.ot men can be safely
entrusted with unlimited power. They
framed this Constitution with Its prOvisions
for change by amendment In order to secure
the fundamentals ot government against tile
dangers ot temporary popular passion or the
personal predilections of pubUc oWceholders.
We regard the decision of the Supreme
Court In the school cases as a clear abuse ot
Judicial power. It climaxes a trend In the
Federal Judiciary undertaking to legislate. In
derogation of the authority of Congress. and
to encroach upon the reserved rights ot the
States and the people.
The original Constitution does not mention education. Neither does the 14th
amendment nor any other amendment. The
debates preceding the submission of the 14th
amendment clearly show that there was no
Intent that It should affect the systems ot
education maintained by the States.
The very Congress which proposed the
amendment subsequently prOVided for segregated schools In the District of Columbia.
When the amendment was adopted. In
1868. there were 37 States of the Union.
Everyone ot the 26 States that had any substantial racial differences among Its people
either approved the operation ot segregated
schools already In existence or subsequently
established such schools by nction of tho
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same lawmaking bOdy which considered the
14th amendment.
.
As admitted by the Supreme Court In the
publ1c school case (Brown v. Board 01 Education), the doctrine o( separate but equal
schools "apparently originated In Roberts v.
City 01 Boston··· (1849), upholding
school segregation against attack as being
violative of a State constitutional guarantee
ot equality." This constitutional doctrine
began In the North-not In the South, and
It was (ollowed not only In Massachusetts,
but in Connecticut, New York, DUnols, Indiana, Michigan, Minnesota, New Jersey, Ohio,
Pennsylvania, and other northern States until they, exercising their rights as States.
through the constitutional processes of local
seU-government, changed. their school systems.
In the case o( Plessy v. Fergfl3on, In 1896,
the Supreme Court expressly declared that
under the 14th amendment no person was
denied any of his rights It the States provided separate but equal public faclUtles.
This decision has been followed In many
other cases. It Is notable that the Supreme.
Court, speaking through Chief Justice Taft.
a former President of the United States,
unanimoUSly declared, In 1927, In Lum v.
Rice, that the "separate· but equal" principle
Is "within the discretion of the State In regulating Its public schools and does not conmct with the 14th amendment."
ThIs Interpretation. restated time and
again. became a part of the IDe of the people ot many of the States and confirmed
their habits, customs, traditions, and way of
IDe. It Is tounded on elemental humanity
and commonsense, (or parents should not
be deprived by Government of the right ·to
direct the Uves and education of their OWII
children.
Though there has been no constitutional
t.mendment or act of Congress changing this
established legal principle almost a century
old, the Supreme Court ot the United St&tes.
with no legal basis tor such action. undertook to exerCise their naked Judicial power
and substituted their personal political and
social ideas for the established law of the
land.
This unwarranted exerolse of power by
the Court. contrary to the Constitution, Is
creating chaos and contUSion In the States
principally affected. It Is destroying. the
amicable relations between the white and
Negro races that have been created through
90 years ot patient effort by the good people ot both races. It has planted hatred and.
susplclon where there has been heretofore
friendship and understanding.
Without regard to the consent ot the governed, outside agitators are threatening Immediate and revolutionary changes In our
pUblic-school systems. It done. this Is certain to destroy the system of public education In some of the states.
With the gravest concern for the explosive
and dangerous condition created by this deciSion and Intlamed by outside meddlers:
We reatHrm our reliance on the Constitution as tbe fundamental law ot the land.
We decry the Supreme Court's encroachments on rights reserved to the States and.
to the people, contrary to established law
and to the Constitution.
We commend the motives ot those States
which have declared the Intention to resist
forced Integration by any lawful means.
We appeal to the States and people who
are not directly atl'ected by these deCisions
to consider the constitutional prinCiples Involved against the time when they, too, on
Issues vital to them, may be the Victims ot
Judicial encroachment.
Even though we constitute a minority In
the present Congress, we have full taith that
a majority of the American people believe
In the dual system ot Government which
has enabled u. to achieve our greatness and

will In time demand that the reserved rights

ot the Staw and ot the people be made secure against JUdicial usurpation.
We pledge ourselves to use all lawful
means to bring about a reversal of this decision which Is contrary to the Constitution
and to prevent the use of torce In Its implementatiOn.
In this trying period. as we all seek to
right this wrong, we appeal to our people
not to be provoked by the agitators and.
troublemakers Invading our States and to
scrupulously retrain from disorders and lawless acts.
Signed by:
Members ot the United States Senate:
WALTER P. GEORGE; RlCHARD B. RUSSELL; JOHN
STENNIS; Sut J. EaVIN. Jr.; STROM THtTllMOND; I!Aaay F. Bnw; A. WILLIS RoBUTSON;
JOHN L. MCCLELLAN; ALLEN J. ELLENDER;
RtTSSil:LL B. LoNa; LIsTER HILL; JAMES O.
EASTLAND; W. KERR SCorr; JOHN SPARKMAN;
OLIN D. JoHNSTON; PIIlCE DANIEL; J. W. FtTLBRIGHT; GEOIlGE: A. SlI4AT1UJIS; SPESSAllD L.
HOLLAND.
.
Members of the United States House at
Representatives:
Alabama: FRANK W. BOYKIN; GEORGJI M.
GRANT; GEORGE W. ANDREWS; KENNrl'H A.
ROBERTS; .AI.B!:aT RAINS; ARMISTEAD I. SELDEN,
Jr.: CAIUi EI.u0'IT; ROIlEllT E. JONES; GEORGE
H11DDLESTON, Jr.
Arkansas: E. C. GATHINGS; WILBtTll D.
Mn.Ls; JAMES W. TaIwlLE; 0uN Ruam;
BROOKS HAyS; W. F. HORRELL.
florida: CHARLES E. BENNETT; RoBEIlT L.
F. SIKES; A. S. BULONG, Jr.: PAtTL G. Rool:llS;
JAMES A. HALEY: D. R. MATTHEWS; WJLLIAU
C. CRAMm.
Georgia: PRINCE B. Pa!:sToN; JOHN L.
PILCHER; E. L. FORRESTER; JOHN JAMES FLyl'n",
Jr.; JAMES C. DAVIS: CAJIL VINSON; HDmEllSON LANHAM; IRIS F. BLl'I:CH; PHIl. M. LANDatTM; PAtTL BROWN.
Louisiana ~ F. EDwAan HEBERT; HALE BOGGS;
EDWIN E. WILLIS; OVEnTON BROOKS; Orl'o E.
PASSMAN; JAMES H. MoaRISON; T. AsHTON
THOMPSON; GEORGE S. LoNG.
Mississippi: TIlOMAS G. ABEIlNETHY; JAMIE
L. WHI'l'rEN; FRANK E. S=n; JOHN BELL
WILLIA.MS; AltTHua WINSTEAD; WJLLIAU M.
Coun:a.
North Carolina: BEIUlERT C. BoNHER; L. H.
FOUNTAIN; GRAHAM A. BARDEN; CAIU. T. DURHAM; F. EaTEL CARLYLE; HUGH Q. ALExANDER;
WOODROW W. JONES; GEORGE A. SHtTFOan;
CHARLES R. JONAS.
South Carolina: L. MENDEL RIVERS; JOHU
J. RILEY; W. J. BRYAN DoRN; ROllERT T. AsIlMORE; JAMES P. RICHARDS; JOHN L. McMILLAN:
Tennessee: JAMES B. FRAZIER, Jr.; TOM
MtTIU\AT; JEaE COOPER; CLDToan DAVIS; Ross
BASS; JOE L. EVINS.
Texas: 'WRIGHT PATMAN; JOHN DoWDr,
WALTER ROGERS; O. C. FIsHER; MARTIN DIES.
Virginia: EDwARD J. ROBESON. Jr.; PORn:n
HARDY. Jr.; J. VAUGHAN GARY; WATKINS M.
ABDI'l'r; l\'ILLIAM M. TuCK: RICHARD H. POn':
BORR P. HARRISON; HOWARD W. SMITH; W. PAT
JENNINGS; JOEL T. BROYHILL.
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Reprinted from The Saturday Evening Post (c) 1959

rrhe Untold Story of Jjttle l\ock
By \' 1H(j 1L T. BI.()SS() M, Superintendent of Schools at Lillie Rock, 1!J!i:l-19!i8

Sitllation
Out of Control
PART FOUR

I n the second week of school the Ii !'st XegTo students
entered Ce III !'a I High, But the threat of further mob

violence f()!'ced th('m to withdraw, Theil the President
sent battle-ready' paratroopers,

'I'he

trilllnph of ,"oil ruk, abl'lled by till.
National Guard und,',· ,)rders oi
Gov. Orval E. Faubus, not only prn'ented intcp;ratioll of Negroes into Little Rock Central
High School at the opening of the 1%7-58
term but turned the lir~t week of classes into
nightmare for studcnts and facult\'.
'Noisy crowd~ of lHlult scgrcgatio'nists-oftcn
Illlmbering s(,\'eral hUlldred-gathered daily
outsidc> lhe school to delllonstratc ill ~upport
or FClUblls and to lnake n·rt~lilllhill till.' oint.: cn~
rolled :"icp;ro students did not relll'W their
aHempt lO pass through the lint, of guardsmen
around the buildinl{. SOllletimes thL' demon~tralOrs milled about furiously, shouting at one
another or at children who cou;(. be seen at
classroom windows . .\gain they broke into
song-usually Dixie-and wavcd Confederate
flags as a symbol of tll"ir d('liance of the school
illte~ralit)n urders of thl' U,nited :-)If'1lCS Su[""'llI<' COllrt.
l\'ational Guard .. nicers o"casion;,l1y or<!cred th"l11 10 c('aS!' ~uch d"IIl,)Ilstrations, but
"'ilh no lI1"r(' Ihan IlICHlH'Ill;II'Y su«·e". If they
impoS('d sil,'ne,' on 0')(' group of rowdy clemonslralOr~, anolhn p;roup 1;lrth('r dOIl'n the
stre('t would inllllcdiatciy hreak into shouts
and song. The noise lI'elll on-and nothing at
all was dOll(' ahout fordnl( til<' cro,,'ds to disp,'rsl'. As a r(,slllt,
(Conlinll",1 on rag< 98)
Arkansa~

Srptcmocl' Qa, If}!J7: Troops of the IO)St Airborne Division disp<TSt: a 14an~ of tcen-age demonstrators from the Central Hiqh an';].
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the atmosphere.of hysteria mounted. the
worst possible example of adult citizenship was presented daily to students at·
Central High School. and there was so.
much confusion that it became impossible
to provide an atmosphere conducive to
proper education.
.
.
In addition. it waS .difficult merely to
·continue physicalpperation of the school.
On the·first·day. the guardsmen had refused to permit Negro janitors. cooks
and other personnel to enter· the building. and several members of my staff and
I had worked throughout Monday night:
on emergency arr.angements so that lunch·
could be Served and classrooms could be
cleaned. Next. day the Negro employees
were admitted. but there was.so.niuphto .
be done that J did !lot get to bed for a period of four. days and nights; ' ..:
.
·Later•. looking back on that firSt y,oCek
. of September. it would not be easy to.~
plain exactly how or why our high' hoPes .
of peaCefully inaugurating a mitiimum
plan of gradual integration had so quickly
turned to despair. Yet. one of the factors
was obvious. When the Supreme Court
.had delivered its judgment and the time
Came to act on a prpblem of great national concern, the Federal Goyernment
had no plan and no policy for enforcing
the law or even for assisting the Little
Rock School Board in its efforts to obey
the law of the la/ld.
The Federal Bureilu ·of Investigation
kept its reinforce9 Uttle ·Rock 'staff busy
investigating and investigating. but the
. Department of Justice did nothing constructive-and ·two years later had done
little except complain that it was. haJn.
:atrung by. weakprovislons of the civilrights laws. The Arkansas -.tategovCffi.ment evaded and wavered and· finally'
·~Yielded· to<$Cgrega~onist\P~" No,
southern leader·arose to offer a fOrWardlooking· solution. And. most .lmportant .
of all. almost every politician-national
and state-tried· to evade the responsibility of enforcing the court's decisions.
Even after the situation at Central High
School had become so chaotic that it
threatened destruction of the publicschool system. the. Federal. Government
provided no leadership or planned action
that .could lead to a solution or even to
..
enforcement of the law. .
This unhappy future could not be
clearly foreseen during the opening week
of school. but after a few days the conflision had become so great and the possibility·of getting Negro students into the
·school Iiad become so slight that drastic
action had.to be taken. On Thursday the
school board decided it would bav~ to
appeal apin to Federal Judge Ronald
N. Davies-this time for a temporary
postponement in starting ·in.tegration.
The board's petition said that tension
was developing inside the school. that

parents were fo~mil~glmtllgo'nistic 1!l'0Ii
that under· existing col~ditiOI1S
was impossible. and that
requested temporarily to
for integration until calm was
a point where intelligence could
. stituted for emotional agitation.
Two days later Davies heard
ments on the petition in a crCIWQcu,:01l1l.
room. No sooner had the au'v .. ,_,"."",.
eluded than he immediately
sheet of paper from his desk
reading his decision. "There can
ing but chaos if court decrees
he said in announcing he
any delay. He said the
was "as anemic as the petition
he added that he did not
from performing his "r'~n.'f;h.,;
duty."
The decision put the school
me right back on thesame
.round. wider' orders to
nO power to do it. Actually. our outwas more hopeless than ever besegregationists were quick to as.
the judge had written his decieven before he heard the arguments
Was detemiined to ram integration
at any cost. The abrufllness of
IiGfd<:cision also angered many moderate
the board, and anti-integration
gained gfound.
itself now felt that all hands .
llIl1ainst,()ur honest and careprogram for observing
~. "UP""""" Court deciSions in very
.circ:umltances. We had had no
"","'.'Iram
branch of govemmcnt.
liS,-:segregationist minority had intimiwho might have caus but remained silent bynow the ·FedcriIl· court
us in humiliating and arfashion. By faillni to show any
understanding of our problem.
had publicly slapped those who·
to uphold the law. while those
to overthrow the law wete
denionstrate and agita,te despite a
resl:rairling order. 1 began to think
school
and I were about
bottom for the third time.
Me:ID"mile, there had been action on
We were told that Thurgood
counsel for the National
for the Advancement of CoIhad arrived from New York
the Arkansas chief counBranton, anli NAACf>. ombeen in touch with the United
Attorney's offioe; prcswnan effort to get Federal officials
Faubus was busy issuing a
two every day. He told rehad heard that Fedcral auplanning to arrest him. He
belief that his telephone had
He created the impression
kind !If danger by having
",,,,,,n1nr·',, mansion surrounded on
National Guardsmen. He sent
to President Eisenhower to the
. the whole crisis had been
by a Federal judge who misunder"our problems." 1lten he sent antelegram to the President, apparan effort to show that he was not
defying the Supreme· Court; offertum over his "evideoce" that viaimminent when he called out
and that the danger was still
This argument-that he had
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acted legally and only to maintain public
order-had become the keystone of the
governor's official position.
It was not a very solid keystone, but it
was one that the segregation extremists
were eager to support by SInging threatening g.:stures when nodeSSarY. Mayor
Woodrow Mann of Little Rock. a moderate, attacked Faubus for staging "a p0litical farce" to prevent school integration. He said there had not been '(a shred
of evidence" that justified calling out the
trooPS. but that he was now receiving
reports of "planned, mannfactured racial
incidents" that would be started by"rabble-rousers who will trY to give credenCe
to Governor Faubus' stand." That night
the extremists made his words .ring· true
by burning a fiery cross on the mayor's
IaWJl. .
The ~end of September seventh·
and eighth was teitse. with Faubus going
on a national television network to critihighhanded
cize the Supreme Court
and with dispati:hes from Washington
predicting early action-details unspecified-by the· Department· of Justice. On
Monday. six Negro students. accompanied by four Negro ministers. attempted to enroll' in North Uttle Rock
High School. A score of white YOlJths.
none of whom the school principal recognized as students, pushed the. Negroes
baclc from the entrance. Police and a few
state troopers· took up positions at the
school. and the Negroes abandoned their·
efforts to enroll .
About the same time, .the crowd of
around ISO persons that continued to
collect daily outside ~tral High School
threatened a Negro reporter 'for a New
York newspaper.. Guardsmen ·PI:Otected
the reporter, and an officer later took" him
away in an automobile whil~ the d~n
strators shouted:
"Let. us at him! We'll talce care of·
him I"
The crowd also heckled or threatened
white reportei's from various newspapers
in northern states, including Benjamin
Fine, education editor of The New York
Tunes. who had been reprimanded by Lt.
Col. Marion E. Johnson. National Guard
unit commander. for "Inciting to riot"
when he went about hisjob ofinterviewing
various anti-integt:ation demonstrators.
Members of the mob threatened news
photographers on oCcasion and shouted
at the reporters to "go back where you.
belong."

as
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later, .....ord came from President Eisen- sponsibilities ·in ~t to th~ deci~
hower's vacation headquarters at New- sions."
port, Rhode Island, that legal proceedThese statements at first glance seemed
ings would be initiated to force Faubus to encouraging, but in fact they solved noth-'
cease interference with integration of ing. One veteran White .House reporter,
Central High School. At the same time, Merriman Smith of the . United Press,
the FBI's fonnal report on its investiga- wrote that F3ubus had asked the Presition into responsibility for the develop- dent for a one-year "cooling-off" period,
ments at the school was delivered by after which he would co-operate in preUnited States Dist. Atty. Osro Cobb to paring·the people to accept integration.
Judge Davies.
But the governor said that the National
The judge promptly ordered Cobb and Guard would remain on duty around
Atty. Gen. Herbert Brownell, Jr., to file a Central High School. ADd when Smith
petition for an injunction against the asked if the meetiqg 'with the President.
governor, Maj. Gen. Sheim.an T. Clinger, had changed the Little Rock situation,
the state adjutant general, and Lt. Col.' Faubus ieplied, "I w.ouldn't know."
Marion E. JohnsOn. Faubus and the two
Nobody knew, including Coitgressman
National Guard officers were ordered to Hays, who spent .the next few days earappear in Federal court on September Ilestly conferring.with the govern(Jr in an
twentieth for a hearing. In Washington ctrort to worlc out· a compromise before
Deputy Atty. Gen. WiIliaIIl P. Rogers the injunction. h~ scheduled 'by
made' it clear to newspapennen that'the Judge Davies for the following Friday.
Federal Government's participation was The ctrort failed, .and Judge Davies
strictly'at the behest of the judge. .
opened the hearing on Friday by over• For the next ten days classes continued ruling a series of motions by attorneys for
in' nightmarish fashion at Central High Faubus, who was'not inco~ to delay
School, while the politicians and the the proceedings or to persuade the judge
propagandists and the newspapers had a to disqualify himself. A small, vigorous
field day. Everybody wanted to get into man with a sqUare face and,hair parted in
the act.'President Eisenhower was quoted the middle, Davies conducted the hearing
as saying that "patience is the impOrtant brisJcly and With a kind of peppery sense
.
thing." Sccretaty of State. John Foster of humor.
. DulleS warned that Communists abroad
When one FauDus laWyer, Tom Harwere using the Little Rock crisis as propa- per, asked whether ali preliminary matganda to make the ynited States look .ters had been disposed of prior to calling
bad. Governor FaubuS declared the Fed- witnesses, Da:vies Snapped, "WeD, I think
".
eral. Government. was8Iarining many so."
Americans by usurping rights reserved to . ''The poSition of-the respondent, Govthe states. Gov. Marvin Griffin of Geor_ ernor Faubus ••• must be firm, unequivogia declared that segregation and nothiDg cal, unalterable;' Harper then said,.
else was the issue and that Faubus was on b[inging up·the kg3l'grounds on which
sound ground. Segregationist leader Jim Paubus based his actioOS:"'The governor
Johnson, who was later elected to the Ar- or'thc state of Arkansas cannot and win
ka.nsl!S Supreme Court, advised Faubus . not concede that the United States in this
not to weaken his stand., Sen. Hubert court or anywhere else can question his
Humphrey 'of Minnesota called on Mr. discretion and judgnient as chief execuEisenhower to go to Little ROck and tive of a sovereign state when he acts in
"personally take those colored children the perfoimancc of his constituticiOaJ·
by the hand and lead them into school duties."
This did not mean, he added, that'
where they belong." A crowd of several
hundred persons outSide Central High Faubus would not comply-at least pendSchool jeered at a Jewish reporter, shout- ing appeal-with any orders the court
ing that he was a "nigger lover writing for
those nigger papers up north," A previously dignified theater audience at Westbury, New York, disrupted a stage perfonnance of the musical, South Pacific, by
booing vigorously when the heroine, Nellie Forbush, reached a line in the script
that required her to say she came from
Little Rock, Arlcansas.
On Wednesday, September eleventh,
after consultations with Congressman
BrookS Hays of Little Rock, Governor
Faubus sent a telegram to the President
saying that "all good citizens must, of
course, obey all proper orders of our
courts" and suggesting that they :'counsel
together'" in oetennining his course of
action as chief executive of Arka,nsas.
Mr. Eisenhower invited Faubus and
Hays to confer at Newport that weekend.
I had no personal knowledge of the
conferences between the President and
Governor Faubus other than what I read
in the newspapers. On Saturday, after
what was called a "constructive" meeting, the governor issued a statement saying that, with certain reservations, he had
assured Mr. Eisenhower of his desire to
be co-operative and that he regarded the
Supreme Court decisions on integration
of schools as "the law of the land" and
the law "must be obeyed." "The people
of little Rock," he added, "are law-abiding and I know that they expect to obey
valid court orders. In this they shall have
my support."
The President announced that Faubus had stated his intention "to respect
the decisions , . . and to give his full
co-operation in carrying out his re-
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might give. But he said the governor's attorneys could proceed no further, and he
asked the judge to excuse them. The unusual request was granted and they
walked out. Thus they avoided having to
try to answer witnesses who later testified
in regard to the need for calling out the
National Guard to maintain order.
The Justice Department attorneys,
backed by a 400-page FBI report, called
school officials, two Negro students,
General Oinger, Police Chief Potts,
Mayor Mann and others as witnesses.
The testimony was summed up-correctly, I believe~by Judge Davies, who
said "it is .• , demonstrable from the
testimony here. today that there would
have been no violence in carrying out the'
plan of integration, and' that there has
been no violence." He declared that the
court-approved plan for gradual integration had been "thwarted" by the governor's use of the National Guard. He
granted·therequest forinjunction and ordered the governor and the two National
Guard officers to cease interfering with
integration at Central High School.
late that afternoon-Friday-the National Guard moved out of the grounds
of Central High School on orders from
Governor Faubus, who promptly left
town to attend the Southern Governors
Conference at Sea Island, Georgia.
We had until Monday morning-less·
than three days-to prepare for nine'
Negro students to ent~ Central High
School, which meant a weekend of ·hard
work for my administrative staff and
Olief Potts. With the approval of the
school board, I issued. a fonnal statement
asking all adults not employed there to
remain away from the school on Mon-·
day. "We do not know when the Negro
students will come to classes," I added.
"The school will be open to all on Monday."
Mayor Mann, taking up the role of
"preservator" of the peace, urged all
citizens to accept integration peacefully
and warned that city law-<:nforcement
officers wouid be ready to deal finnly
with those "who might try to create trou-

.

SATURDAY

'

EVENING

po~1.

ble." Seventy city police and fifty-f.
state police were detailed to the. sch .
area, which meant some city patro
would be virtually on' day-and-ni
duty.
.'
The school board instructed me also ~
seek the assistance of United States m
shals. I telephoned Judge Davies, and
told me such a request should be rna .
through United States marshal in ch .
of the Eastern Arkansas district,
Kidd. I then advised·Kidd that the
requested the presence of enough mar
shals to assure that the children coUl
safely enter the school. He said he wouf
take up the request fonnally with Ju
Davies. About an hour later Kidd t
phoned to tell .me that it would not·,
possible to provide any marshals for "
at the school. In other words, the ,.
eral Government was still handing,'
court decrees, but doing nothing to
. sist local ctrorts to enforce the court's
ders.·
.,.;'
This attitude was further emph ..
by two statements from President . .
hower, who said he was confident .
any violence by extremists would be •
orously opposed by the people of .
Rock and that the matter "is now in
hands of local enforcement authoriti
Governor Faubus told reporters at .
Island that he hoped all would be
but he thought there would be violence
Negroes entered Central High.
Little Rock ~~;Spapers .
.
strong editorial appeals to citizens to ~
member that the world would be wa
ing their conduct. Ministers through .
the city offered prayers for peace.
ers of the Capital Citizens' Councll .
they were opposed to violence. In fact,:
was a quiet, if nervous, weekend ex
for an anonymous note receiVed. by
mayor: "See you later, Integrator!"
Early Monday morning I drove
;
Central High School en route to my~.,
town office. The Police were on duty
der direction of Assistant Chief
Smith, and a crowd was beginning
fonn outside the barricades erected .
strategic points. I had arranged to k
closely in touch by telephone with Smi
and with Principal Jess Matthews as
as with the mayor and Chief Potts,
were at aty Hall, and I received a
ning account of developments during
day.
By eight o'clock-as I learned la
from police and press reports-the ceo
had grown to more than 1000, and Smi
noted that many of them arrived in aut .
mobiles' . bearing license plates
showed they catrie from counties e
where in the. state. The atmosphere
ominous as the. early white studen
passed through the police barricades
entered the school building, which is
well bade from the street on grounds
cover two city blocks along Park Aven
At a quarter to nine, just as classes we
starting, a local news photographer saw
Negro boy and a Negro man wa .
along an adjacent street toward
school.
"Here they come!" a white man n
the corner yelled. He and several co
panions ran toward the Negroes.
boy ran away, but the Negro man did no"
run. He was knocked to the street, an:l
white man kicked him in the face as
photographer watched. The group for ~
the Negro back down the street and a~
white man carrying a heavy rock said"
"I'm going to give you three ~inutes.]
The Negro. never said a word.
~
At the same time several Negro neWSpapernien apPeared near the school an~t
the mob surged around them. There}
were no police near.
1
"Go home, you - - nigger!" sornOj
body shouted.
.
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fOOl The reporters
times several boys would bloclc the pas- istrar came out and announced through
During the morning the Presiden't:
rned to leave, but as they did so a white sage
a megaphone that the Negroes had been
a Negro boy or girl through a
took a first ominous slep by issuing an'
In shoved one of them and a moment . doorway. One white girl slapped a Negro "sent home and have withdrawn." But
order federalizing the Arkansas Nalional'
er the Negroes were being pummeled
girl, who turned and said, "Thank
there were still Quite a few in the street
Guard"":removing it from the control of.
d kicked. Two white men dragged one of you," and then walked on down the hall. when school was dismissed, and several
Faubus and putting it under Army dirc:c.i
,m into some high, grass, kicked him
A dozen white girls wal1ced out when a groups of white children came out sing.
lion. Then, late in the afternoon, I reo;
d slugged him and smashed the camera
ing:
Negro girl signed up for their gym class.
ccived a call from the office of the Arkan.
was carrying.
On the other hand, many students spoke
<~s Military DL<trict of the United Slates
.. Two-four-six-eight,
"Get a ropc," the crowd roared.
words of welcome and encouragement to
Army, asking me to COme there at five_
w~ ain't ganna inugrate}'''
c:fs hang temr'
the Negro children and urged them to
Ihirty o'clock. Just before dusk I arrived
"I can get one in a hurry," one demon"stay and fight it out." One white girl
Chccking laler, we found that 450
at the offices, which are in the cen~e~
strator yelled. '
later told reporters there was "very little students were absent or walked out that
town near the Broadway bridge over
The punching and kicking continuedtrouble at all" and that most of her class- day. The normal number of absentees Arkansas River. The place was b .
one Negro was knocked down several
mates were "disgusted" with students among 2000 students was about 100.
with activity as an aide to Maj. Gen.
times-as the victims retreated a block or who walked out. The great majority of
win A. Walker, chief of the district,
Late in the day-Monday-President
more. Then the mob's attention was at- students acted with dignity and tact.
Eisenhower denounced the "disgraceful corted me to the general's office. A
tracted away from them as a yell went up
in civilian clothes was with Walker.
About an hour after classes started I occurrences" at Little RocIc and signed a
from in front of the school building,
received a telephone call from Mayor proclamation commanding all persons
"This is General Bus Wheeler," wal~
"Everybody, here! The niggers are alsaid, and I later learned he was Ma
ready inside. Let's go get them '"
Gen. E. G. Wheeler, assistant depu'
The eight Negro students-one who
chief of staff of military operationS at
was eligible stayed away-had arrived
Pentagon. Wheeler wasted no time in giv
quietly in automobiles at the south ening me the facts.
- ,
trance of the building, accompanied by
"A detachment of the IOlst Airbo
their parents. The adults drove away
Division is moving in on orders direct!~
after the children had gone inside without
from the President," he said. "They ha~
being seen by the crowd.
already started landing at Little ,R~
Angrily shouting, "Let's go in '" the
Air Force Base and will soon be comUic:
mob ran around the building and surged
along there."
J"
against the police lines. A woman
screamed, "I want my child out of
He pointed out the window to
,
there!" There was confusion at several
Broadway bridge, a glimmering streak
points as the most vociferous agitatorslights in the growing darkness.
some of whom Smith definitely identified
"Couldn't their entry be postponed
as being from other towns-encouraged
least until Thursday?" I asked. "The atj
the demonstrators to break through the
mosphere here might be a bit calmer bY!
police barriCldes. Slowly the police fell
then."
,
~
back to the sidewalk in front of the
"No," Wheeler replied, "the orders;
school, but there they began using their
from the President are to open the schoo~
clubs when neccssary:One man,grabbed
for Negro students tomorrow and we will;
Smith by the collar.
do it tomorrow. It is too late to try to geti
"What about it, Gene?" he yelled.
anything changed now.
~
"Did you let the Diggers in when you were
"As we see it, this problem has two~
in school here?"
phases. One is psychological and one is:
"Let's go home and get our shotg\lDs,"
real. There will he a certain number of:
another man suggested.
what might be called sight-seers to ~
"I hopc," a
shouted, "they
die. But there will be others ready to'
drag out eight dead Diggers!"
'
cause trouble. We have come with a loti
Smith and his men stood firm. "I don't
more men than we will need and we will.
want to hurt anybody," the asSistant
be able to exert absolute control of the:
chief said, but when one of the out-ofsituation. We don't want anybody hwt.'
town demonstrators-a big, roaring
We hope they will realize the extent or
man-charged the' police so hard it took:
our strength and not try anything. But if:
four men to stop him, Smith grabbed a
some people have to be hurt I assure you.
club and knoclced him down. The felled
we will make it as few ~ible."
~
man and another ~gitator were loaded
There was a rumble of heavy wheebl
into a police van and driven away. The
outside in the darkness and we turned to!
firmness of the police quiclcly cooled off
the window again. A city police car was!
demonstrators who wanted to ,get into
leading a dozen jeeps and seven trucIcs'
the school, but the shouts and jeen concarrying fully equipped white and Negro:
tinued as the crowd was forced back: and
paratroopers-lhe men of the elite:
one man was arrested.
Mann e:x:prasing alarm and suggesting engaged in unlawful assemblages, com- ,Screaming Eagle Division-across the;
binations and conspiracies to. obstruct Broadway bridge. Behind them camestaff.
"You Communists '" some bystanders the Nccro students be removed.
yelled at police. Two omc:.:n asked a
"Whyr I asked.
, jwtioe to "cease and desist." He said he can and other vehicles. The paratroopers
"1'bere'll be a riot,.. be said.
middle>-aged woman to move back: and,
would "usc the full power of the United brought everything with them from rifles,
when she twice refused, they bundled her
"Let's &et Oene Smith', cpinion," I States, inc:Iuding whatever force may be and bayonets and billy clubS and gas
into a police car. Whenever the cIemon- said. "If be says the Neerocs should be necessary, to .•• c:arr:y out the orden of .masles to bedding and field kitchens.
strators saw white students' at the win- remOYed for the aafety of all, I'll qree. "
the Federal Court. "
,
There was no doubt they meant business.
dows, they shouted for them to wallc out
An hour later the mayor called again
Anticipating drastic Federal, action, , The grim procession could be seen in
of school. One city palJ"!)1man, prauma- and renewed his suggestion. I teIepboncd
Governor Faubus at Sea Island and Sen. .ahatp outline as the vehicles lumbered'
bly unhappy with his assignment, tumed the assistant chic{ of police at the IICbOoI lohn 1.. McCleUan in WasI!inItmI, dial- past a huge and brightly lighted commerhis badge over to his lieutenant and about c1cven-thirty.
Ienged the authority of the President to cial billboard on which there was a map
walked off the job.
"We've lOt thinp under control,"
usc Federal troops to enforce intcsntion. of our state and 'the words: WHO WIU.
"You all oUght to do the same,.. Ipco- Smith told me; "but if the crowd keeps
Faubus added that what had happened BUILD AAICANSA.S IF Hu OWN PEoPLE Do
tators shouted to the police and began cn growina it could be difficult."
"was the thing I sought to prevent. " Gov. NOT? I was thinJcing about those words
taking up a collection for the man
"What about the lunch hour when Theodore Mc:Keldin of Maryland, also when General Wheeler spoke again.
quit his job. Part of the crowd chased and classes are out-or after school?"
at Sea Island, commented that Faubus
"How long." he asked, "do you think
struck two news photographers, who
"That's what is worrying me," Smith "wrote the book, set the stage and di- we will have to stay here?"
were rescued by police. About twenty- replied. "Some of these people might try rected the play for today's unhappy oc"Until such time," I replied, "as the
five persons were arrested during the day,
to follow the Nccro students home. It currences. Even across the miles from Sea persons who have made your presence
and others were taken into custody that might be wise to talce them out now."
Island he gave the cues to his players in necessary are indicted and brought to,
night and the next day.
"
"All right," I said. "Go. ahead and do screaming headlines predic,ting violence." justice."
it."
Mayor Mann charged that the mob was
There was a brief silence in the room,
D~pile' the uproar o~ the outside,
lwt before noon, school officials told
"agitated, aroused and assembled by a
broken only by the distant noise of traffic
there was no serious trouble when the
the Negro students it had been decided to concened plan. It bore all the marks of across the bridge.
Negro students attended classes inside the
take them home for safety's salce. None
the professional agitator."
"O.K,," General Wheeler SJid gravelY'
building. In one class, two or three white objected. They left by a bacIc door and
On Tuesday morning, about 400 per- "We don't want to hurt anybody, but
students walked out when a Negro
were driven away before the C'IIOwd knew sons again gathered outside Central High
those Negro students are going into Ihat
student was seated. In another class, al- what was happening. In fact, the demon- School, but the Negro students did not school. Where will we find them tomor·
most half of the white students wnlked strators refused to believe the police an- appear. About 700 white studenls also row morning?"
out. There was a good deal of noise in the nouncement that they had gone, claiming were absent. Police arrested nine perNeJCt wedc Mr. Blossom docribet the bomb
halls, Slurring remarks were occasion'ally it was some kind of trick. Some drifted sons-two carrying, weapons-at the
KUes at Ccnlral Hi8:h .and the IIttcmp« on
made to the Negro students, and some- away ~t afternoon after the school reg- school.
hIS lirc.
-Till!. IEDrTOU
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Desegregation: Perspective of a Generation.
The Violent Integration of Central High School
Ellen Dabenport
The Los Angeles Daily Journal
Aug. 31, 1982 at 7.
UTILE ROCK, Ark. (UPI) - Elizabeth
Eckford walked alone to school the morning of
Sept. 4, 1957 - the only black passing through
an angry mob of whites outside Central High
School. As she approached the school door, a
National Guardsman stopped her, holding his
rifle across her path.

"It was an accepted thing that the races
were separated. They were separated by law,"
said Jim Johnson, state director of the
segregationist White Citizens Council at the
time. "Without rancor, it was accepted that the
blacks wanted to be with the blacks, without any
thought that it might not be so."

The 15-year-old girl did not argue, but
turned around to face the mob. The whites were
shouting "nigger" and waving American flags.
One woman spat in her face as she walked
steadily toward a bus stop that somehow seemed
a safe haven.

But that had changed with the U.S.
Supreme Court's 1954 ruling, in Brown v.
Board of Education, that "separate but equal"
schools for blacks and whites were inherently
unconstitutional. The NAACP filed suit in
Arkansas to force the Little Rock school board
to implement a desegregation plan "with all
deliberate speed" as the Supreme Court had
ordered.

With the crowd sti1l jeering, Elizabeth
sat rigid on the bus stop bench until a white man
she did not know joined her and put his arm
around her. He patted her shoulder then lifted
her chin. "Don't let them see you cry;" he said.

The South was in an uproar.
"I wi1l maintain forever it was not an
inherent meanness that caused the shock," said
Johnson, who was elected to the Arkansas
Supreme Court in 1958. "It was a traumatic
social experience that happened to the kindest
people who ever lived on the face of the earth the Southern whites. "

Elizabeth escaped the crowd unharmed,
but later would wake screaming with
nightmares. Her only comfort was that she and
eight other black students made history - and
progress for all blacks - by integrating Little
Rock's Central High School in a· battle that
gained worldwide attention 25 years ago.

On Aug. 30, 1957, federal judge Ronald
. Davies ordered the Little Rock school board to
proceed with its integration plan despite
objections from white parents. The plan called
for sending only nine blacks to Central High a school with 3,000 students - and integrating
lower grades later.

Elizabeth was unaware that first morning
that the nine black students were to go to school
together. She was already headed home when
the others also were turned away by the National
Guard on orders of Arkansas Gov. Orval
Faubus.
It was another three weeks before the
Little Rock Nine - six girls and three boys fmally entered Central High School to stay. By
then, President Dwight Eisenhower had sent
1,000 Army troops to Little Rock to hold back
the snarling crowds.

The nine blacks, all volunteers, were
coached by Daisy Bates, president of the
Arkansas NAACP, to tum the other cheek if
anyone at Central caused troubls. But their first
nemesis was Faubus.
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Predicting "blood will run in the streets"
if blacks entered Central, the governor called out
the National Guard the night before school
opened Sept. 3 and ordered them to keep the
nine teenagers out. Intimidated by the National
Guard, the black students decided not to go the
first day but did on the second.

On the morning of Sept. 23, more than
1,000 whites crowded onto the shady streets
around the seven-story high school. They
carried signs that read: "Governor Faubus, Save
Our Christian America" and "Race Mixing is
Communistic! "
With the students waiting at Bates'
home, the mob turned on the only blacks
available - "Yankee" reporters covering the
desegregation story.

"At that time, it was not possible to
make any other decision and assure the safety of
everyone and survive politically in Arkansas,"
Faubus told UPI. "I had rather endure the
castigations I have endured and the bad publicity
and the bad cartoons and be able to sit here and
say no one was seriously injured or killed during
my time in Arkansas.

Three men were beaten, but the fracas
distracted the crowd long enough for the nine
students to slip into Central High School through
a side door.

"No matter what my critics say or infer,
that it was political, my objective was to save
lives and prevent injury and property damage.
And in that I succeeded. "

At least 50 white students immediately
ran from the building screaming, "They're in,
they're in!" and the mob surged toward the
school, breaking through police barricades.
Mothers shouted to their children inside Central,
"Don't stay in there with those niggers!"

To Davies, a Northerner assigned to the
case because an Arkansas judge was sick,
Faubus "was reflecting the fears and the wishes,
perhaps, of a lot of his people. He saw the
chance to make hay, and he really made it.
Unfortunately, I was the hay burner."

Within two hours, Assistant Police Chief
Gene Smith realized his force could not control
the crowd and ordered the black students
removed from the school, where they had locked
themselves in an empty classroom.·

The Little Rock crisis paled by
comparison to later race riots. But Eisenhower's
decision to send in the Army was the first time
since the Reconstruction after the Civil War that
federal troops had been used to keep peace in
any state.

Eisenhower
"disgraceful. "

called

the

actions

"Under the leadership of demagogue
extremists, disorderly mobs have deliberately
prevented the carrying out of proper orders from
a federal court, " the president said in a
television address.

Faubus Recalled Guard
The black students stayed out of Central
High and were privately tutored until Faubus,
acting on orders from Judge Davies, recalled the
Guard Sept. 20.

On Sept. 25, hundreds of paratroopers
from Fort Campbell, Ky., ringed Central High
and were posted at intersections in the oncepeaceful neighborhood. . A group of white
students stood on one comer chanting, "Two,
four, six, eight, we ain't gonna integrate."

Faubus warned again of violence and
said city police would have to handle any
disturbance when the blacks tried again to enter
Central High the next Monday. Then Faubus
left for a governor's conference at Sea Island,
Ga.

But at 9:24 a.m., the nine black
students, escorted by armed U.S. soldiers,
crossed the threshold of Central High to become
permanent students.
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Disorder Continued

"I felt for years that I had failed the
other kids by getting expelled," said Minnijean,
who now lives with her husband and their six
children on an 880-acre farm in northern
Ontario, Canada.

Outside, the "Yankee soldiers," as
Faubus called them, spent the day breaking up
skirmishes, mostly among teenage boys. One
man was cut on the arm by a bayonet and
another was hit in the head with a rifle butt.
Several were arrested, and the Army set up a
prisoners' compound on the Central High
playing field.

Elizabeth Eckford, now a social worker
in Little Rock, served in the Women's Army
Corps and was the only one of the nine to return
home, "because I decided I did not intend to be
driven out. "

Faubus told a television audience the
next day that troops were "bludgeoning innocent
bystanders, with bayonets in the backs of
schoolgirls and the warm, red blood of
American citizens staining the naked, unsheathed
knives.

The students' parents also were harassed
and several were fired from their jobs. The 32year-old mother of student Carlotta Walls had
white hair by the end of the year.
"How we got the courage of the parents
to do this, I'll never know," Bates said. "It was
a kind of determination. "

"In the name of God, whom we all
revere, in the name of liberty we hold so dear,
in the name of decency, which we cherish what is happening in America?"

The evidence of Bates' own courage is
displayed on her hearth in the form of rocks the
size of two fists that were thrown through her
plate glass window in the desegregation crisis.

Inside Central, the black students
continually were harassed, kicked, pinched and
knocked down by a persistent bunch of white
students.
About 100 white students were
suspended for misbehavior during the year even
though the blacks had to have an adult witness
before school officials would act.

Now 67, Bates still lives in the home
where she, her husband and friends spent many
nights sitting in the dark, holding guns, watching
cars without headlights glide past their house
and listening for gunshots outside.
Three
crosses were burned on the Bates' lawn.

The nine black students gathered after
school each day in Daisy Bates' basement
recreation room for what amounted to group
therapy.

"This was the attitude of all of us: If we
died, we would die for something," she said.

'Progressive' Little Rock

"We met with the parents and children
(before school opened)," she said. "I told them,
'You have to promise to stick together.' We
formed an organization. "

Race relations in Little Rock were
considered progressive for the times. The last
lynching had been in 1927. Blacks and whites
shared drinking fountains, taxis and hospitals,
but not restaurants or swimming pools.

Only one of the black students,
Minnijean Brown, could not swallow her anger
at the white students. She was suspended for
days in December because she dumped bowls of
chili on the heads of two boys who tormented
her. Later she was expelled when she called a
catty girl "white trash."

Several public schools in western
Arkansas had integrated without incident, and a
handful of blacks had attended the University of
Arkansas since 1948.
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But Bates also remembers that blacks
who tried to buy shoes at a downtown
department store were sent to a back room
"because blacks have big feet. "
"Race relations were fine so long as you
stayed in the place for you," she said.

The Army troops at Central High School
were replaced by federalized National Guard
troops in October. They remained at the school
through the year, and 125 stood guard at
commencement ceremonies when Ernest Green
became the first black to graduate from Central
High.

Faubus always has insisted that his
actions had nothing to do with race, but were
simply an effort to keep the peace. Some
Arkansans, however, believe Faubus was most
interested in his political future.

"I got a first-hand lesson in human
relations, " said Green, who served as an
assistant secretary of labor under President
Carter and is now a Washington management
consultant.

"Calling out the National Guard to keep
blacks out of Central High was a racist act, all
right, " says Fred Darragh, a Little Rock
businessman. "But what drove Orval Faubus to
do it was pure opportunism.

I don't feel bitter about those things that
happened to us in those days," said Green,
oldest of the Little Rock nine. "I wish I was as
optimistic about things now, but this
administration would like to negate some of the
things we struggled for."

"Faubus calculated that he could appeal
to the worst instincts of the white majority in
Arkansas, inflame popular passions and ride
back into a third term as governor. He was
right. "

High Schools Closed

In a special 1957 summer legislative
session, Faubus won permission to close Little
Rock's four high schools for 1958-59 academic
year. Students were forced to move to other
districts or simply wait a year to return to
school.

Faubus eventually served six terms, and
some Arkansans still support his "state's rights"
argument against integration.
Jim Johnson, at the time a state senator,
authored a constitutional amendment ratified in
1956 that allowed the Legislature to pass any
laws oppos.ing the Supreme Court's
"unconstitutional" desegregation decisions. It
still never has been challenged in the Arkansas
courts.

Recrimination continued, meanwhile,
against those who had not opposed integration at
Central.
Congressman Brooks Hays, who acted as
mediator between Faubus and Eisenhower, was
ousted in 1958 by write-in candidate Dale
Alford, a segregationist member of the Little
Rock school board.

In the spring of 1957, the Legislature
used the new amendment to pass several
segregation laws, including one that set up a
Sovereignty Commission to do all things
necessary to protect Arkansas from
encroachments by the federal government.

The Arkansas Gazette won a Pulitzer
Prize for its editorials urging citizens to obey the
Supreme Court's rulings, but it lost thousands of
subscribers.

"The thought that segregation was based
on hatred or something not honorable was the
last thing in their minds," Johnson said. "We're
still suffering from the stigma of having abided
by then-existing law. "

The State Press, a newspaper owned by
Daisy and L.C. Bates, went out of business
when merchants refused to advertise anymore.
Operating since 1941, the feisty black newspaper
had once had a subscription list of 10,000.
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The reopening of schools in 1959 did not
ease tensions. Bombs exploded in the Little
Rock school administration office, the mayor's
business office and the fire chiefs Car.
As classes began, a crowd of 1,000
gathered at the Capitol then marched to Central
High waving Confederate flags. Gene Smith, by
then Little Rock's police chief, turned firehoses
on the demonstrators.
.
The next year, Smith and his wife were
found shot to death at their home. Police said
Smith had shot his wife then himself, but Bates
said she still believes the couple was murdered
by segregationists.
Hearing of their deaths was the only
event in the crisis that truly terrified her, she
said.
Although the crowds in Little Rock
finally diminished, racial tolerance was slow in
developing. In 1958, L.C. Bates was refused
service in the state Capitol cafeteria.
Handfuls of blacks were' allowed to
attend Little Rock's white schools peacefully,
but it wasn't until the early 19708 that the Little
Rock school district was forced to implement
full integration with busing.
In the resulting white flight, the Little
Rock school district now has become 67 percent
black.
Copyright 1982 The Daily Journal Corp.
Reprinted by Permission.
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ANTIBUSING DEMONSTRATORS AT BOSTON'S CITY HAll

AFTER A RIOT BY WHITES IN lOUISVIllE

Copyright 1975 Time Inc. Reprinted by permission.
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The·BusingDilemma

A BUSED STUDENT IN SUBURBAN lOUISVIllE
TIME. SEPTEMBER 22.1975

Carrying books and paper~bag
lunches, some 200 inner-city black boys
and girls walked quickly but quietly
from five yellow school buses, past dozens of armed state and county troopers,
and into Louisville's suburban Valley
High School. Nervously they joked
. among themselves about the curious
stares from dozens of white students
. pressing against the school's windows.
Within minutes the same buses left, carrying a handful of apprehensive white
boys and girls to the formerly all-black
Shawnee High School on the city's
west side. Muttered a woman driver:
"I'm ashamed and worried. But this is
something that we've got to make the
best of."
At roughly the same time in Boston, about 500 police in riot gear and
federal marshals surrounded shabby
Charlestown High School, in the shadow of the Bunker Hill Monument.
Armed with a high-powered rifle, a police sharpshooter carefully watched a
sullen crowd of whites as three yellow
buses unloaded 66 black boys and girls.
They showed their student identification
cards to school officials, passed through
an electronic metal detector that
'checked for weapons, and walked into
the gray stone building. Later that day,
a band of 100 white youths rampaged
down Monument Street, overturn~ng
three Volkswagens, and other angry
whites beat up a black student at near-
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by Bunker Hill College. Thus, in scenes
that have become a fall ritual since the
Supreme Court outlawed segregated
schools in 1954, classes opened last week
in the two cities that are the primary targets in this year's battle over busing.
There were surprisingly few violent in·
cidents, in part because of the massi '/e
show of strength by law authorities in
both cities, which included standby contingents of National Guardl>_ ·;:n. Evel)
so, this year's efforts to desegregate
schools in Boston, Louisville and at least
18 other cities promise to be a searing experience for both blacles and whites.
chiefly because of a growing natipnal
concern about school desegregation and
its much-hated stepchild, forced busing.
As the ideal of integration moved from
merely. opening up all-white schools to
blacks toward the far more difficult aim
of achieving a balance in schools that
does not exist in society, too much of
the burden of social advance was placed
on the yellow school buses.
Busing began as a well-intentioned
idea to help eliminate a shameful American condition. But it ran against the
deepest instincts of a clear majority of
whites and quite a few blacks as weiL
The issue involves extremely painful
conflicts of conscience and of la w.
As a unanimous Supreme Court has
repeatedly ruled for 21 years. the law
and the Constitution require that public schools be desegregated. Because of
7
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gers. Observes Kenneth Clark, a black
psychologist and leading education theorist: "The North is trying to get away
with what the South tried. If the North
succeeds, and I don't think that it will,
it will make a mockery of our courts
and laws." But other black leaders are
far less certain and wonder whether busing really moves their cause forward.
The cruel dilemma over busing has
caused parents, both black and white,
to raise a series of legitimate questions
to which there are no easy answers: Is
forced busing to balance schools racially worth all the uproar? Does it produce better schooling for disadvantaged
black youngsters and no loss for the
white youngsters?
Once, the answer to both was widely thought to be yes. But researchers
have raised gnawing doubts about these
propositions-without necessarily disproving them. Moreover, forced busing
or the threat of it has accelerated the
white flight to the suburbs, leaving the
ARRESTING A DEMONSTRATOR IN BOSTON .
inner cities increasingly. no~white. In
HaUMarys and Molotov cocktails.
this situation, ·urban desegregation may
neighborhood segregation, the only fea- mean little more than spreading a dwinsible way to integrate many urban dling white minority among overwhelm-.
schools is by busing students. Antibusing ingly black and increasingly' mediocre
groups have tried and failed to get Con- schools, with minimal benefit for either
gress to approve a constitutional amend- race. In short, does school desegregation
ment that would ban forced .busing. improve .or worsen race relations? Are
Time and again Congress has prohibited there alternatives to busing for achievthe use of federal funds to pay for bus- ing desegregation and improving the eding, but federal courts have ruled that ucation of black children?
this does not absolve the cities ofthe ob- .
QuestiO!1S such as these have proligation to integrate schools· by busing. foundly shaken the formerly strong naIn sum, barring an unlikely reversal of tional coalition of support for school inprevious opinions by the Supreme Court, tegration. Besides, moral backing for
forced busing is here to stay for· the fore- ·busirig long ago disappeared from the
seeable future and will spread to more White House. Echoing his predecessor's.
cities.
doubts, President Ford recently obMany black leaders regard the op- served: "I don't think that forced busposition to busing of Northern and Bor- ing to achieve racial balance is the propder-state cities like Boston and Louis~ er way to get quality education." Instead .
ville as racist and no different from the he called for "better school facilities,
Deep South's efforts to block school de- lower teacher-pupil ratios, the improvesegregation in the 19508 and early 19608. meot of neighborhoods as such." SimAs the title of a bitter N.A.A.C.P. report ilarly, local politicians like Louisville
put it: It's Not the Distance. It's the Nig- Mayor Harvey I. Sloane and Boston
Mayor Kevin White have
KENTUCKY STATE POLICE PATROLLING SCHOOL
misgivings about busing.
Says White: "To pursue
blindly a means that may
not be correct is to use one
wrong to correct another."
Even black mayors like
Coleman Young of Detroit
and Maynard Jackson of
Atlanta have reservations
about busing, .largely because they want to avoid·
driving out the small minority of whites who remain in
their cities' public schools.
Given the supercharged
atmosphere in Louisville
arid Boston, law-enforcement authorities feared that
last week's relative calm
might be only temporary. In
Louisville, officials were
sternly determined that
the previous weekend's vi-

22

olent antibusing protests by whites
(TIME, Sept: 15) would not be repeated.
The rioting, burning of buses and looting ofstores badly damaged the great political ambitions of the county's chief executive, Judge Todd Hollenbach, who
delayed calling on city and state police
for help until after the rampaging
crowds were out of control. U.s. District Court J udge James Gordon,. who
had originally ordered an exchange of
22,600 students between the largely
black schools in the city and Ule. predominantly white schools of suburban
Jefferson County, banned demonstrations near the 165 public schools and
gatherings of more than three persons
along the school bus routes.
At first, demonstrators defied Gordon's order. For four hours on Sunday
night, severat thousand unruly whites,
blaring their cars' horns and shouting
bitter epithets ("In God we trust, in Gor- .
don we don't!" and "Keep the niggers
out!"), clogged four-lane Preston Highway. Gradually, however, some 400 disciplined state troopers cleared the highway, sometimes smashing windshieldl;
or subduing demonstrators with 3-ft. riot .
sticks.
Next morning, under the. Watchful
eyes of ·2,500 police and National
Guardsmen, the 470 school buses began
rolling long before dawn, each carrying
an armed guard, In obedience to Gordon's. order, however, there were only
occasional white demonstratorS along
the routes or at the schools. Ind~, by
week's end, a boycott of·the schools by
whites had become largely ineffective;
on Friday, 77.3% of the merge9 citycounty district's enrollment. of 120,000
students· (20% black) attended schools,
up from 50% a week earlier.
ehind locked doors, teachets and
students went about the business
of education, uneasy yet remarkably undisturbed by the tensions
in the community~ Said Bart Coonce, i 5,
a white senior at Fairdale High School:
"We're all against busing, but now we
should try to make it work." Argued Joe
Barnett, 17, a white senior at Shawnee
High School: "The problem is parents."
Added Dawn Babbage, 16, a white sophomore at Shawnee: "Mom was afraid at
first and I was too, but I think that it is
going to be okay.'"Said Reggie Foster,
16, a blacl,c sophomore at Valley High:·
"If people don't bother me, I know that
I can get a better education here."
This mood elated city and county officials. But they realized that opposition
to busing had been broken only by the
weekend show of force; such security
will .be difficult to maintain for more
than another week or two. Tensions in
the blue-collar neighborhoods seemed
likely to remain high for some time to
come, and were fanned by antibusing
leaders like Bill Kellerman, automobile
assembly plant foreman and president·
of Citizens Against Busing, which claims
to have 400 followers. He vowed: "Ken-
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tucky will sit still no longer. We will
make Boston look like nothing."
Meanwhile, on the day before
schools opened in Boston, some 8,000
whites rallied outside city hall to protest the federal court's desegregation
order, waving placards (sample slogan:'
"If Boston is lucky, it'll be twice as bad
as Kentucky") and cheering defiant
speeches. Last year 18,200 of the city's
94,000 pupils were assigned to be bused
to desegregate 80 public schools; last
week 26,000 students were supposed to
be bused to 162 schools. City Councilwoman Louise Day Hicks, an inflammatory foe, urged the crowd to continue last year's boycott of the schools and
vowed, "Whatever is going to happen
in ~t()n is going to set the tone for the
forced-busing issue elsewhere."

D

espite the rhetoric, and in con-;
trast to last year's disruptions, almost all the~; school openings
were uneventful. But there were
two trouble spots: the high schools
in the blue-collar neighborhoods. of
Charlestown and South Boston. At b9th,
police and federal marshals cordoned off
the bused black students from the
. crowds of angry white protesters. The
main confrontation took place in
Charlestown, where about 200 white
mothers, chanting Hail Marys, tried to
push their way through the police lines.
Sporadic violence erupted' every
night, chiefly scattered skirmishes involving white youths who hurled rocks
and beer bottles at police. Some whites
were also irate that Senator Edward
Kennedy has urged compliance with the
court's busing order. The house in
Brookline where John F. Kennedy was
born was damaged by a Molotov cocktail. Painted on the front sidewalk was
a piece of angry advice: BUS TEDDY.
By week's end attendance had risen
to 68.4%, up from the 48% average during the yearlong white boycott in 197475, and was giving school officials some
reason to hope that the boycott was
crumbling. Said Lou Perullo, a school
department statistician: "As parents see
that it's safe, they are sending their
kids." Observed Phyllis Curtis, an antibusing mother of four non-boycotting
children in South Boston: "Some parents would keep their children out of
school for five years to stop the busing.
But the kids would have to pay the price.
When they look for jobs, they won't find
them because they'll have no education.
That's not healthy, not for them and not
for the community."
Still, emotions were high inside
many schools. Said Karen O'Leary, 15,
a white freshman at South Boston High
School: "It's very strange. We just eye
each other." Added a white schoolmate,
Susan Downs, 15: "It's scary. With the
black kids coming in, it's getting more
and more t~nse. You can't trust anybody
because you never know what they'll
do." Kenny Williams, a black student
at Boston's Hyde Park High School,
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found that "everything is cool right now.
Of course all the white kids here are
being' nice to us, but you know they're
sneaky and probably at some point they
will try something." Added Malinda
Brown,15, a black junior who is bused
to Charlestown High School: "I don't
want to graduate from there. I'd rather
go to myoid school. I felt more free
there." Indeed, as in Louisville, there
was widespread concern that the uneasy
peace in the city might end in violence
once the National Guardsmen and federal marshals were withdrawn.
Boston and Louisville demonstrated
anew that Northern cities are no happier with school desegregation than their
counterparts in the South. Since the historic Supreme Court decision of 1954
that separate schools can never be equal,
hundreds of communities have been
forced by the courts to desegregate. Most
are in the South, which had dual black
and white school systems for nearly a
century. More recently, the N.A.A.C.P.
and other civil rights organizations have
successfully challenged the legality of
segregated schools in the North. They
argue that such official actions as building schools in all-black or all-white
neighborhoods and racial gerrymandering of district boundaries also constitute
illegal segregation.
To remedy such situations, the federal courts have frequently ordered cities to bus children to neighborhoods far
from their homes. In addition to Boston and Louisville, cities now being
.forced by courts to bus include Miami;
Corpus Christi and Beaumont, Texas;
Charlotte, N.C.; Denver; San Francisco;
Springfield, Mass.; and Riverside, Calif.'
Other cities are under court order
to begin busing to desegregate schools
by the next school year. Among them:
Dallas, Detroit, Indianapolis, Omaha,
and Wilmington, Del. Desegregation
suits have been filed in still other communities, including Philadelphia, Baltimore, Dayton and st. Louis County.
Eventually, suits are likely to be brought
to court in Chicago, New York and other cities where schools are largely segregated, even though the cause is most
often housing patterns. The chances are
very good that these communities will
be ordered to bus.

s

o far the Supreme Court has not
upheld the civil rights lawyers'
argument that busing should be
required between city and suburban schools in cases where the city
schools have a majority of nonwhites.
In the celebrated case of Detroit, whose
schools are 71.5% black, the Supreme
Court reasoned in 1974 that since there
had been no complicity between the city
and its suburbs to segregate schools, the
suburbs could not be forced to help remedy the city's problem. In contrast, a federal.appellate court last year found that
Louisville and its suburbs had deliberately segregated students and for that
.reason ordered the Jefferson County
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schools to exchange white pupils for
blacks from the city's schools.
Surveys have repeatedly shown that
a majority of Americans, both black and
white, overwhelmingly favor integration
but oppose busing to accomplish it in
schools. Part of the opposition is racist;
much is based on fears among both black
and white parents that desegregation
will endanger the children. In addition,
white parents fear that busing will lead
to lowered academic standards. Compounding parents' worries is that the experience of those cities that have had
forced busing is somewhat confusing
and contradictory. Examples:
CHARLOTTE, N.C. Tensions ran high
when a federal judge ordered cross-dis-

fRISKING A STUDENT fOR WEAPONS IN BOSTON

An uneasy peace that might end sppn.

trict busing to desegregate schools in
Charlotte and suburban Mecklenberg
County in 1970. Racial fights erupted,
sometimes among hundreds of students.
One in every six white students transferred to private schools. But whites
have gradually if rather grudgingly accepted the busing of 23,000 of the district's 75,000 pupils, in part because
there are some limits to the number of
years that each pupil will be bused. Lately the racial composition of the merged
schools has stabilized at about 35%
black. As gauged by natiorial achievement tests in reading and math, student
achievement has been unaffected.
PONTIAC, MiCH. Racial confrontations, the bombing ofl;JUses and a school
boycott made Pontiac a national symbol of white resistance to busing in 1971.
11
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Since then, tempers have cooled, and
School Superintendent Dana Whitmer
considers the busing program, which includes 15,500 of the city's 20,193 public
school students, a qualified success. He
concedes that overall test scores in reading and math have declined slightly because high-achieving. white students
from affluent families have left the district. But Whitmer maintains that individual achievement for both blacks
and whites has remained the same and
that "the outlook is good if we can maintain a stable, integrated population."
That will be difficult; in fO).lr years, the
percen tage of blacks in Pontiac's schools
has risen from 37.3% to 41.9% as a result of a white flight.
JACKSONVIUE. Because of advance
planning for busing, in which advisory
groups of both white and black parents
exchanged views and worked together
in othel;". ways to reduce tensions, Jackson ville experienced only minor disturbances in 1972, when students were first
bused. Still, during the next two years,
about 10,000 white pupils transferred to
private "segregation academies," leaving the public schools 30% black. The
city now buses 22,114 of its 111,000 public-school students. According to Associate Superintendent Don Johnson, national test scores indicate that desegregation has resulted in "significant
benefit for the black student and no loss
of achievement for the white student."
DENVER. Contrary to many fears,
Denver had no violence last year when
it began busing a third of its 78,000 students (19% nonwhite) to desegregate all
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public schools. One reason for the calm:
a court-appointed advisory council of
blacks and whites defused tensions.
Though white parents withdrew 7,000
children from the schools, many of them
have since re-enrolled.
PASADENA, CALIF. This city peacefully integrated its public schools in 1970
by busing 43% of its 26,000 students.
Since then, says School District Administrator Peter Hagen, white students'
achievement in the nearly integrated
schools has actually improved, but "we
have not been able to bring the black
and brown students' scores up to the performances of whites and Orientals."
White parents transferred about 7,500
pupils to private and parochial schools;
only about 120 subsequently returned to
public schools, leaving them 58% nonwhite, up from 46% in 1970.
In sum, busing is most likely to be accomplished peacefully when 1) the number of nonwhites in each school is less
than 40%; 2) students are not bused to
schools that are inferior to the ones that
they previously attended; 3) schools are
near enough so that the 'parents of the
bused students can easily stay involved
in them; 4) 'most parents, educators and
city officials are committed to preventing disturbances; and 5) black-white advisory groups are formed to defuse problems in advance.
Many parents-both black and
white-believe that forced busing is futile unless it can be demonstrated to ben- '
efit black children. Some blacks consider it demeaning to pursue whites farther
and farther out into the suburbs. On the
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other hand, long experience has shown
that predominantly black schools in
many instances are shortchanged by
white-dominated school boards. Ghetto
schools frequently are badly ,equipped
and poorly maintained, have fewer textbooks and less experienced teachers because more senior teachers transfer to
middle-class schools. Still, there is no
conclusive evidence, despite hundreds of
studies, that desegregation improves the
school achievement of black children
from lower-income families. Whether or
not it does, integration remains 'a moral
imperative in a decent democratic
society.
he central argument for school
integration as a means of improving black students' learning was framed in 1966 by Sociologist James Coleman, now at the
University of Chicago. He found that
children of all races from disadvantaged
backgrounds did "somewhat better" in
schools that were predominantly middle-class than in schools that were mostly lower-class. Moreover, the presence
of the poor children did not seem to hinder the progress of the more privileged
pupils. Although his study involved social classes, not race, Coleman and others immediately used his research as evidence in favor of school integration,
Rather optimistically, Coleman once
predicted that it would substantially
close the gap between black and white
academic achievement.
Later research, however, has not
borne out his forecast. In a new study
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Post columnist, writes: "A lot of us are
wondering whether the busing game is
worth the prize. Some of us aren't even
sure just what the prize is supposed to
be. Most whites have long since accepted the notion that segregation is wrong.
But on the other hand, precious few
whites, North or South, feel any guilt in
resisting the disruption of their children's education by busing them to distant schools because those schools are
'too black.' Nor is there much more enthusiasm among black parents for largescale busing for the primary purpose of
racial integration."
Even Linda Brown Smith, 32, whose
father brought the suit against Topeka,
Kans., schools that resulted in the Supreme Court's historic 1954 decision,
has reservations about busing but sees
no alternative to it. Says she: "To get racial balance in the school system I would
CHILDREN LEAVING A SUCCESS FUll Y INTEGRATED SCHOOL IN RICHARDSON, TeXAS
have my children bused [her son and
With forced busing, the white middle class may not stay around.
daughter walk to integrated schools].
called Still a Dream. Sar A. Levitan, sions committee will throw the Irish out This is what my father was fighting for
William 13. Johnston and Robert Tag- and pick the blacks. That's crazy. It's more than 20 years ago."
The bitter and seemingly endless degart concluded that "the weight of the also depressing as hell."
Experts disagree over whether bate over busing had led many politievidence seems to suggest that integration in the schools can make small im- forced busing will ultimately lead to bet- cians and educators to predict that it
provements in black I.Q. and achieve- ter race relations or harden attitudes and' will be abandoned as a tool for desegment." Still other researchers find the breed a new generation of racists. After regating schools. Declares a university
evidence too contradictory to support examining 120 studies, Sociologist Nan- president in Massachusetts: "Busing is
any overall 1l.D.dings.
cy Sl John of the University of Mas- a cause whose time has passed." There
Coleman has recently cooled his en- sachusetts found no definitive answers is a danger that opposition to busing will
thusiasm for busing and believes that it but decided that desegregation worsened be used as a pretext to fight the prindrives too many whites out of the city race relations in quite a few cases. James ciple of desegregation itself. The dilemschool systems and leaves blacks with Deslonde, an education professor at ma for the nation is that busing cannot
many of the same school problems as be- Stanford University, drew similar con- be abandoned in many cities without
fore. He cites the eight largest cities iIi clusions from a study of 1,200 fourth- pushing back desegregation, because of
the U.s. that have desegregated schools through eighth-graders in the integrated . the large distances separating black and
to some extent in recent years. Based on schools of San Mateo County, south of white neighborhoods. That in turn could
past history, they should have lost 7% of San Francisco. He reported that peer well lead to what educators term "urtheir white students between 1969 and pressure prevented 35% of the students ban apartheid. ..
1973; instead, they lost 26%.
from forming friendships across racial
o achieve integration through
lines. Further, most black youngsters exevolution (better incomes for
cban school systems in both the perienced "high levels of anxiety withblacks, better housing, in time
South and the North are getting in the school setting," chiefly because
leading to peaceful mixed
.
blacker, as white parents con- they considered themselves to be poorneighborhoods) would obviously be extinue to transfer their children er students than the whites.
Blacks themselves are sharply divid- cruciatingly slow. Thus busing will reto private systems or move to the suburbs. Since court-ordered desegregation ed over busing. Wilson Riles, superin- main inevitable and perbaps necessary
went into effect in Memphis in 1973, tendent of public instruction in Califor- in some situations. But it is clearly not
the white enrollment in the schools has nia, argues: "If you have to have blacks a good solution. To replace it eventudeclined from 50% to 30%. Schools in sitting next to Caucasians to learn, we ally, it is necessary to 1) make far greatInglewood, Calif., were 62% white when are in a mess, because two-thirds of the er use of other methods o(\school inintegrated in 1970; now they are 80% world is nonwhite, and we would not tegration, admittedly slower and less
nonwhite, and a federal court agreed in have enough whites to go around. If the dramatic, but perhaps more efficient in
May to let the city abandon crosstown schools are effective and children learn, the long run; 2) upgrade the education
busing since it no longer can accomplish that is the easiest way to achieve the ul- of black youngsters in the inner city to
desegregation.
timate goal of integration." Retorts speed the otherwise slow process of
The most vehement objections to Kenneth Clark: "There is no such thing bringing them into the middle class; 3)
busing are raised by lower-class whites as improvement in the schools while fight for racial harmony beyond the
who regard blacks as an economic they are still segregated. As long as we schools and thus ease the tensions that
threat. Says Harvard Psychologist Rob- have segregated schools, I see no alter- have made school desegregation a volert Coles: "The ultimate reality is the re- native to busing. Integration is a pain- atile issue.
ality of class. Having and not having is ful job. It is social therapy, and like perOne limited approach would be to
the real issue. To talk only in terms sonal therapy it is not easy." Kenneth build new schools on the borders beof racism is to mis's the point. Lower- Tollett, director of Washington's Insti- tween black and white neighborhoods
income whites and blacks are both com- tute for the Study of Education Policy, to make integration possible without
peting for a very limited piece of pie." Il- calls for busing to undergo "almost a busing. Another method would be to crelustrating that point, Social Worker cost-benefit analysis" to determine its ate more "magnet schools," which are
Jerry Carey of South Boston observes: worth. He notes further: "The difference designed to improve the education of
"I know. that there's no way· that my is not blacks v. whites but underclass v. blacks and also attract some whites. For
example, Trotter High School, which
sons will get to Harvard, even if they middle class."
William Raspberry, a Washington was built in Boston's Roxbury ghetto in
have good grades, because the admis-
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Some hope in voluntary moves.

1969, was heavily funded, staffed with
some of Boston's best teachers, and given an exciting, innovative curriculum including fine arts courses. The result: before the city schools were disrupted by
busing, Trotter was two-thirds black and
yet had a long waiting list of whites. Just
this year, previously all-black Hamilton
Park Elementary School in the Dallas
suburb of Richardson was turned into a
model magnet school that is totally integrated. It offers an outstanding curriculum including courses in gymnastics,
drama and music, and a 16-to-l pupilteacher ratio; 80% of the faculty hold
masters' degrees. Last week 289 white
students voluntarily began attending the
school, balancing 265 blacks.
Such schools usually are far too expensive to be anything more than glam. orous exceptions. But there are less costly approaches. In an effort to ease the
antibusing sentiment among whites,
Boston this year has paired nearly twothirds of its schools with 22 colleges and
universities; using $900,000 in state
funds, the schools are planning new curriculums, teacher workshops and model
language programs to improve the quality of instruction. The program's success
cannot be measured for at least several
months, but the schools averaged 6%
higher enrollments than others in Boston last week.
Instead of forced busing, Columnist
Raspberry recommends that students be
allowed to transfer voluntarily to any
school where they would improve the racial balance. Such a policy, he notes,
would "not generate the fear-spawned
opposition that busing has generated."
That, indeed, has been the experience
in Portland, Ore., which already uses a
voluntary transfer system. To date, 2,700
pupils, mostly black, have shifted to
schools in white neighborhoods that
have vacancies. Since whites are not
forced to send their children to predominantly black schools, there has been no
white flight from the city because of the
transfer prograin.
The nation ;needs a greater commitment to improving the education of

blacks, both those who remain in innercity schools and those who are bused to
predominantly white schools. Says a
Baltimore school administrator: "These
children aren't born retarded. We just
haven't figured out how to teach them;
so they end up functionally retarded."
Tim Black, a Chicago community college teacher, has found college-level
black students "who are very interested
and highly motivated but cannot read
above the first- or second-grade level."
Part of the solution, educators generally agree, is to concentrate on the earliest grades. Despite some contradictory
evidence, many studies. show that Head
Start, a federal early-learning program,
has improved black educational skills,
particularly when the children go on to
fairly sound schools. On the other hand,
the gains are quickly lost if the pupils
enter inferior schools. Most educators,
therefore, call for spending more to upgrade the teachers at black schools and
expanding Head Start.
Motivation remains a basic problem
for black students. Says Phyllis Denny,
a black counselor at Denver's Hamilton
Junior High School: "White students feel
a great deal of academic pressure. They
are trying to fulfill goals set by their parents, while black kids are concerned
about meeting goals set for themselves."
That'statement obviously does not apply to middle-class black students, who
are as highly motivated as their white
counterparts. But poor black students often have low self-esteem and lack pressure from their parents to do well in
school. In integrated schools, there can
. also be a debilitating double standard
for dealing with students. Complains
Omar Blair, a black member of the Denver board of education: "Teachers don't
discipline black students because they
say that they are afraid of the conse-
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quences. Black students roam the halls
and are ignored. Teachers allow black
kids to talk back to them and won't do
anything about it. In contrast, white kids
would be sent to the principal."
Even worse, white teachers frequently push black students through the
system without caring much whether
they have learned anything. Says st.
Louis University Instructor Ernest Calloway: "The expectation of the teacher
is very low. One of the problems is raising the expectation so the child will be
told, 'You can learn. You will learn.' "
Good teaching indeed can motivate
black students. For example, in Oakland, some 1,400 black underachievers
have received remedial instruction since
1968 in math, English and science; 1,120
have gone onto college.
One approach to motivating black
students would be to give new emphasis to programs that lead to technical careers, either directly from high school
or after college. Kenneth Tollett notes
that "Power in this society is increasingly in the hands of the technocrats.
Blacks will be frozen in a sub-class if
they do not increase their numbers
among the technocrats."
he alternative to what Tollett
and others are worrying about
is the familiar vicious cycle,
which may begin with segregation in housing but leads inevitably to
segregation in schools and ultimately to
segregation on the job and a permanent
black underclass. Most experts still
agree that better schooling for blacks offers the soundest hope of breaking that
pattern. There are no quick or painless
ways to achieve equal educational opportunity, but that is no reason to abandon it as a goal.
Court-ordered busing obviously will
remain part of the effort to achieve that
goal for quite a while. But given the feeling of most Americans, and its own
built-in shortcomings, busing is plainly
neither a long-range solution nor the
best instrument to bring one abo~t.
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Massive Resistance: America's
Second Civil War
Honorable Constance Baker Mot/ey*
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If our founding fathers who drafted the Constitution
could somehow come back to life--even for a short visit-to
view the unique new nation which has emerged from their
craftsmanship over two centuries, my feeling is that they
would be dumbfounded by the realities of American life but
would be pleased to learn that their tripartite governmental
structure had survived. The 747 jet, the nuclear bomb, and
the communications satellite, for example, would be beyond
their comprehension; but the Congress, the White House, and
the Supreme Court would not, since these are institutions
which their craftsmanship created. The drafters of the Constitution also provided for its amendment; they would, therefore, not be dismayed to find that their original work had been
augmented or changed. I feel, however, that they would be
amazed to find. that the loftiest of their political ideals-the
ideal of the equality of all men-which had been the guiding
principle in the creation of this nation in 1776 had been intentionally incorporated into the Constitution after a civil war,
implemented by the Reconstruction Congress' enforcement
legislation, finally sustained by the Supreme Court and more
than once enforced by the executive arm of the government
with the use of federal troops.
America's first Civil War was an armed rebellion by the
southern states against the Federal Government. Its culmination was not the military surrender of the South at Appomattox but the enactment of the Thirteenth, Fourteenth, and
Fifteenth Amendments to the Constitution. The South fought
the first Civil War, of course, to preserve the institution of
* Senior District Judge. Southern District of New yorlt. A;S .• New York University; L.L.B .• Columbia University.
This article is excerpted from a speech delivered by Judge Motley on September 24.
1987 at the symposium on the thirtieth anniversary of the Little Rock Central High
School Crisis held at the University of Arkansas at Fayetteville.
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slavery. Through the Reconstruction Amendments and enabling legislation, Congress completed a legislative design to
eliminate not only slavery but its legal consequences, and to
provide the newly freed slaves with appropriate remedies to
preserve their equal status in American society.
We are gathered on the Thirtieth Anniversary of a principal military battle of America's second Civil War. Federal
troops occupied Central High School in Little Rock to insure
that nine black pupils could exercise the legal equality they
had won with the passage of the Fourteenth Amendment.
When I speak of America's second Civil War, I am referring
to the resistance offered by various southern states to enforcement of the Supreme Court's decision in the School Segregation cases in 1954 and the national government's response.
Through their own efforts, blacks gained judicial commitment to enforce their legal rights. The Supreme Court, as everyone knows, had abdicated its constitutional responsibility to
enforce those rights in 1896, when it construed the Fourteenth
Amendment to sanction "separate but equal" facilities for
blacks in Plessy v. Ferguson.! Thus, only in 1954, when the
NAACP and its Legal Defense Fund brought Brown v. Board
of Education 2 before the Court and enabled it to repudiate
that doctrine, did the Supreme Court rejoin the struggle. The
importance of Little Rock is that it marks the Executive
Branch's first use of federal troops in this century in support
of black people's equality.
Tonight I would like to remind you of some of the history
of this second Civil War, and to persuade you that it deserves
that name. Most of the war was fought in the aftermath of
Brown, but even before Brown there were indications that
Southern resistance to integration would eventually force the
use of federal troops. I would also like to share with you some
of my views on the current state of the struggle in the courts.
You may remember that southern legislatures responded
to Brown in manifestoes that amounted to open declarations
of rebellion against the Federal Government. In February
I.

2.

163 U.s. 537 (1896).
347 U.S. 483 (1954).
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1956 Alabama, Georgia, Mississippi, South Carolina, and Vir3

N

00

ginia all enacted closely similar resolutions claiming that "the
action of the Supreme Court of the United States [in Brown]
constitutes a deliberate, palpable, and dangerous attempt to
change the true intent and meaning of the Constitution"4 and
declaring, for example, that:
the decisions and order of the Supreme Court of the
United States of May 17, 1954, and May 31,1955, [are] a
usurpation of power reserved to the several states and [we]
do declare, as a matter of right, that said decisions are in
violation of the Constitutions of the United States and the
State of Mississippi, and, therefore, are considered unconstitutional, invalid, and of no lawful effect within the confines of the State of Mississippi .... S
Such a reaction was expected from the southern legislature. It
is more surprising that some southern courts responded to
Brown with similar defiance. In two cases in which I was personally involved, the defiance was ominous.
In State ex rei Hawkins v. Board of Control of Florida,6
which was litigated mostly before Brown, the Supreme Court
of Florida succeeded in defying a mandate of the United
States Supreme Court. This struggle to integrate the University of Florida School of Law began in 1949. By 1950, the
Florida Supreme Court had held that the Board of Control's
offer to provide Virgil Hawkins with an equivalent legal education in another state would not secure equal protection of
his constitutional rights, but that an alternative plan, in which
the state would set up a black law school at the black state
university, Florida A&M, would do SO.7 In 1951 and 1952,
the Florida Supreme Court again refused to issue a writ ad3. See I RACE REL. L. REP. 435-47 (1956) (reprinting state resolutions and their
counterpart in Congress, the so-called Southern Manifesto).
4. Id. at 445 (South Carolina resolution).
5, Id. at 442 (Mississippi resolution).
6, The relevant history of the case is set forth in State ex reI. Hawkins v. Board of
Control of Florida, 47 So. 2d 608 (Fla. 1950) (en bane); Id., 53 So. 2d 116 (Fla. 1951)
(en bane), cert. denied, 342 U.S. 877 (1951); Id., 60 So. 2d 162 (Fla. 1952) (en bane),
cert. granted, 347 U.S. 971 (1953); Id., 83 So. 2d 20 (Fla. 1955) (er, bane), cert. denied,
350 U.S. 413 (1956); Id., 93 So. 2d 354 (Fla. 1957) (en bane) cert. denied, 355 U.S. 839
(1957).
7. 47 So. 2d 608 (Fla. 1950) (en bane);
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mitting Hawkins to the University of Florida Law Schoolthe first time because he had not reapplied, 8 the second because he had not shown that the facilities at Florida A&M
were inferior. 9 On May 24, 1954, the United States Supreme
Court granted certiorari in the 1952 case, vacated the judgment, and remanded "for consideration in the light of ...
Brown v. Board of Education . . . and conditions that now
prevail. "10
On reconsideration, the Florida Supreme Court declined
to issue the writ, citing the Board of Control's argument that
it would take time to make the adjustments in the university
system necessary to admit black students, and appointing a
commissioner to look into the matter. I I The United States
Supreme Court denied certiorari,12 but withdrew its earlier
mandate and substituted a new order stating specifically that
the "all deliberate speed" considerations of the second Brown
decision did 'not apply to a professional school applicant such
as Hawkins: "As this case involves the admission of a Negro
to a graduate professional school, there is no reason for delay.
He is entitled tb prompt admission under the rules and regulations applicable to other qualified candidates."13 Five members of the Florida Supreme Court did not find this a clear
enough command to issue the mandate. 14 They asserted that
the commissioner's findings demonstrated that "great public
mischief" would result from Hawkins' immediate admission
to the University of Florida, and denied his motion "without
prejUdice to [his] right ... to renew his motion when he is
prepared to present testimony showing that his admission can
be accomplished without doing great public mischief."ls One
of the dissenting justices put the matter bluntly:
It seems to me that if this court expects obedience to
its mandates, it must be prepared immediately to obey
8.
9.
10.
11.
12.
13.
14.
15.

53 So. 2d 116 (Fla. 1951) (en bane).
60 So. 2d 162 (Fla. 1952) (en bane).
347 U.S. 971 (1954).
83 So. 2d 20 (Fla. 1955) (en bane).
350 U.S. 413 (1956).
Id. at 414.
93 So. 2d 354 (Fla. 1957) (en bane).
Id. at 360.
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mandates from a higher court. In this case when the Federal question was presented and determined by the
Supreme Court of the United States, the ruling became
binding upon this court at once regardless of our lack of
sympathy with the holding. 16
Confronted with open defiance of its mandate by an inferior
court,17 the Supreme Court of the United States suggested to
us a remedy to avoid the inevitable confrontation between itself and the highest court of a state. It denied certiorari, but
"without prejudice to the petitioner's seeking relief in an appropriate United States District Court." 18 That is, the
Supreme Court was suggesting to us that we try the district
courts, over which it had undoubted supervisory power: it did
not wish to pursue a situation in which federal troops would
be needed to enforce its mandate, because, we concluded, it
could not rely on the Executive Branch's willingness to send
troops.
The NAACP and the Fund learned a similar lesson from
their attempt to gain entrance to the University of Alabama
for Autherine Lucy. 19 In 1955 District Judge Harlan Grooms
entered a decree enjoining the University from denying blacks
the right to enroll solely because of their race. Although federal troops were obviously needed to put down a local threat
of violence to prevent the admission of Miss Lucy in the Alabama case, the President showed no interest, at that juncture,
in using federal troops to put down that threat. As a result,
the rights of blacks were defeated by the mob. The message
was clear: southern resistance to Brown would be respected by
the President.
Thus, the stage was set for Governor Faubus' "deliberate
nullification of the Constitution."20 The Little Rock School
16. Id. at 367 (Thomas, J., dissenting).
17. One of the concurring judges went so far as to refer to Cherokee Nation v.
Georgia, 30 U.S. (5 Pet.) 1 (1831), "the famous case in which President Andrew Jackson ... issued his famous pronouncement, 'John Marshall has made his decision, now
let. him enforce it.''' 93 So. 2d at 360 (Terrell, C.J., concurring).
18. 355 U.S. 839 (1957).
19. Lucy v. Adams, 134 F. Supp. 235 (N.D. Ala. 1955).
20. Olney, A Government Lawyer Looks at Little Rock, 45 CAL. L. REV. 516, 520
(1957). The following account is drawn largely from former Assistant Attorney Gen-
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Board's desegregation plan had been approved by the District
Court and by the Eighth Circuit. It called for the admission
of only 10 black students, out of a total of 2,000, to Central
High. At the instigation of Governor Faubus, a group of
mothers of Central High students sued in Arkansas Chancery
Court to enjoin the School Board from carrying out the plan.
The state court issued this injunction. The School Board
sought a counter-injunction in the District Court, which was
granted on August 30, 1957. Thus, a federal court order forbidding interference with the School Board's plan was in effect
when Governor Faubus called in his troops to enforce the
state court order. As an FBI investigative report issued on
September 9 demonstrated,21 Governor Faubus had given his
troops orders to keep the black students out of Central High. 22
The District Court then called on the Federal Government to
appear as amicus curiae and to serve on the Governor an order to show cause why an injunction should not issue against
his interference with the School Board's plan. The District
Judge scrupulously set the hearing for September 20, to give
Governor Faubus 10 days to conform his conduct to the law
of the land. The Governor's counsel walked out of the hearing., and the injunction duly issued. 23 The first day of school
was the following Monday, September 23:
On Monday, September 23, the Negro students entered
Central High School under the protection of the police department of the City of Little Rock and of certain members of the Arkansas State Police.
A large and
demonstrating crowd, however, had gathered around Central High School, which crowd the officers on duty could
hardly control, and they advised the Superintendent to reeral Olney's article. The facts are also recounted in Cooper v. Aaron, 358 U.S. 1,5-12
(1958).
21. Olney, supra note 20 (FBI report produced "documentary proof" of Faubus'
role).
22. Aar<~ln v. Cooper, 156 F. Supp. 220, 224-25 (E.D. Ark. 1957) ("On September
2, 1957, the Governor of Arkansas issued to the Adjutant General [the commanding
officer of the Arkansas National Guard] an order directing him to place off limits ... to
colored students those schools theretofore operated and recently set up for white students .... "), aff'd sub nom. Faubus v. United States, 254 F.2d 797 (8th Cir. 1958).
23. Aaron v. Cooper, 156 F. Supp. 220 (E.D. Ark. 1957), aff'd sub nom. Faubus v.
United States, 254 F.2d 797 (8th Cir. 1958).

1988]

Vol

o

AMERICA'S SECOND CIVIL WAR

129

move the Negro children from the school which was
done. 24
At last the Executive Branch came to the aid of the court.
President Eisenhower issued a proclamation calling on the
mob to disperse, and the next day sent in the armed forces and
a federalized National Guard.
Three times since Little Rock, the President has been required to use federal troops to enforce the mandate of Brown.
In 1962, when James Meredith integrated the University of
Mississippi, a major battle of the second Civil War was fought
and won by the Federal Government. And in 1963, in the
space of a summer, President Kennedy twice federalized the
Alabama National Guard to combat the lawlessness of governor George Wallace-in June of that year, when Wallace
made his infamous "stand in the schoolhouse door" at the
University of Alabama, and again in September, after Wallace, following Faubus' example, had called out his troops to
prevent the integration of the public schools of Birmingham,
Mobile, and Tuskeegee.
But the second Civil War, unlike the first, was not just a
matter of open warfare. The rebels found more sophisticated
ways to carryon the war against the Supreme Court. For example, the Internal Revenue Service, under Southern pressure, caused the NAACP to separate from the Legal Defense
Fund, significantly weakening both groups to this day. Another tactic meant to weaken the NAACP was the movement
24.. Aaron v. Cooper, 163 F. Supp .. 13, 16 (E.D. Ark.), rev'd, 257 F.2d 33 (8th
Cir.), aff'd, 358 U.S. 1 (1958).
The measured language of the District Court masked the true violence of the event,
vividly depicted by Assistant Attorney General Olney:
The events that followed the opening of school the next Monday are not
likely to be forgotten by any of us. You will recall that an unruly mob quickly
began to gather. You have seen for yourselves the pictures of white men, their
faces flushed with hate, striking and kicking the colored news photographers'
who happened to be present, and chasing other Negroes who ventured into the
vicinity. You will recall that the Negro students were received into the school,
but that the uproar caused by the mob outside was so great that the school
authorities, the Mayor and the City Police requested the Negro children to
retire from the School until better protection could be provided.
Olney, supra note 20, at 522.
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to require disclosure of its membership lists.2s At least four
Southern states-Virginia, Tennessee, Arkansas, and Texaspassed legislation requiring antisegregation groups to register
and to disclose their membership lists. At least one other, Alabama, used its law requiring foreign corporations to register
to successfully oust the NAACP from the state. 26 The
Supreme Court showed little tolerance for these subterfuges,
striking down the Alabama law as a violation of the right of
freedom of association in NAACP v. Alabama. 27 As late as
1961 the Court had occasion to strike down Louisiana's registration statute. 28
The second Civil War culminated with the passage of the
Civil Rights Act of 1964, giving among other things the Federal Government power to bring suit to desegregate school
systems. The school desegregation battle was not joined in the
courts again until the 1970s, in the busing cases such as Swann
v. Charlotte-Mecklenburg Board of Education 29 and in the affirmative action cases, beginning with the famous Bakke decision. 3D It was inevitable that blacks would move to build on
Brown and the legal struggles of the 1950s and 1960s, trying to
expand their educational opportunities through practical
channels such as affirmative action programs. It was natural
that such cases should come before the Supreme Court, as
part of the process of interpretation and enforcement of the
Civil Rights Act and the Fourteenth Amendment. Despite
gloomy dispatches after each major battle, I believe that the
war is going well on this front.
25. See generally Robison, Protection of Associations from Compulsory Disclosure
of Membership, 58 COLUM. L. REV. 614 (1958).
26. NAACP v. Alabama, 357 U.S. 449 (1958).
27. See also NAACP v. Patty, 159 F. Supp. 503 (E.D. Va. 1958). In Patty the
district court struck down Virginia's registration provision, but declined to strike down
its prohibition on corporations from practicing law. Only when the case reached the
Supreme Court, as NAACP v. Button, 371 U.S. 415 (1963), were these provisions held
unconstitutional.
28. Louisiana ex rei. Gremillion v. NAACP, 366 U.S. 293 (1961). This case
reached the Court late. The Louisiana Attorney General first moved to have the
NAACP suppressed in 1956. 366 U.S. at 294. The mere fact that Louisiana continued
to litigate the case after NAACP v. Alabama, supra note 26, all the way up to the
Supreme Court, nonetheless speaks volumes about Southern attitudes at this time.
29. 402 U.S. I (1971).
30. Regents of the University of California v. Bakke, 438 U.S. 265 (1978).
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Bakke was seen by many as a blow to affirmative action
when it came down. After all, it struck down the specific program set up by the University of California at Davis' medical
school. It also held that the Civil Rights Act barred only such
discrimination as did the equal protection clause, implying
that the equal protection clause did not allow corrective measures for "societal" discrimination. After nine years it has begun to appear that the reaction to both these points was
somewhat exaggerated. 31 The joint opinion of Justices Brennan, White, Marshall, and Blackmun made it quite clear that
under certain circumstances race was a permissible factor in
public policy decisions when it was put in the service of correcting the evils of past discrimination,32 and Justice Powell,
in his famous double swing-vote opinion, specifically agreed. 33

This holding of Bakke would be reasserted and extended to an
economic context in Fullilove v. Klutznick,34 which upheld the
provision of the Public Works Employment Act of 197735 that
required a 10% set-aside of grants for minority-owned businesses. All three opinions that constituted a majority in that
case agreed that Congress could constitutionally remedy the
effects of past discrimination on minority businesses by adopting a scheme that was not "color-blind. "36
The most remarkable developments in affirmative action
have occurred in the last 18 months. Toward the end of the
1985 Term the Court decided Wygant v. Jackson Board of Education,37 which Solicitor General Charles Fried characterized
as a great victory for the administration's view. 38 Presumably
the Solicitor General had in mind such passages as the following in that Jackson, Michigan case:

31. Both propositions had been asserted in the busing cases. In North Carolina
Board of Education v. Swann, 402 U.S. 43 (1971), Chief Justice Burger wrote for a
unanimous Court:
Just as the race of students must be considered in determining whether a constitutional violation has occurred, so also must race be considered in formulating a remedy. To forbid, at this stage, all assignments made on the basis of
race would deprive school authorities of the one tool absolutely essential to
fulfillment of their constitutional obligation to eliminate existing dual school
systems.
Id. at 46. And in Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S.
(1971), the Court explained the narrow scope of its holding:
Our objective in dealing with the issues presented by these cases is to s.ee
that school authorities exclude no pupil of a racial minority from any school,
directly or indirectly, on account of race; it does not and cannot embrace all
the problems of racial prejudice, even when those problems contribute to disproportionate racial concentrations in some schools.
Id. at 23.
32. Bakke, 438 U.S. at 325 ("[T]he central meaning of today's opinions [is that]
Government may take race into account when it acts not to demean or insult any racial
group, but to remedy disadvantages cast on minorities by past racial prejudice .... ")
(Brennan, White, Marshall, & Blackmun, JJ.). Justice Blackmun's separate opinion put
the point most memorably: "In order to get beyond racism, we must first take account
of race. There is no other way. And in order to treat some persons equally, we must
treat them differently." Bakke, 438 U.S. at 407 (Blackmun, J.).
33. Bakke, 438 U.S. at 296 n.36 (opinion of Powell, J.). Justice Powell, of course,
also made it clear that what he found objectionable in the Davis plan was that it had the
character of a quota requirement, permitting minorities to compete for all 100 places in
the entering class but permitting non minorities to compete for only 84. Id. at 289, 319.
As is well known, JustiCe Powell looked with favor on the Harvard system that treats
race as a factor, though not a dispositive one, in admissions decisions. Id. at 316-19,
321-24 (Appendix to Opinion of Powell, J.) (reproducing description of Harvard
system).

This Court never has held that societal discrimination alone is sufficient to justify a racial classification.
Rather, the Court has insisted upon some showing of
prior discrimination by the governmental unit involved
before allowing limited use of racial classifications in order
to remedy such discrimination.
Societal discrimination, without more, is too amorphous a basis for' imposing a racially classified remedy ....
No one doubts that there has been serious racial discrimination in this country. But as the basis for imposing discriminatory legal remedies that work against innocent
people, societal discrimination is insufficient and over34. 448 U.S. 448 (1980).
35. PUb. L. No. 95-28, 91 Stat. 116 (codified at 42 U.S.C. § 6701, §§ 6705-6708,
§ 6810 (1983».
36. Fullilove, 448 U.S. at 478, 482 (Burger, C.J.); id. at 516 (Powell, J.); id. at 518,
522 (Marshall, J.).
37. 106 S. Ct. 1842 (1986).
38. MacNeil/Lehrer News Hour (PBS television broadcast, May 19, 1986). In an
exchange with Solicitor General Fried during this broadcast, Professor Burt Neuborne
of New York University School of Law acknowledgedthat,.Wyganr seemed to support
the Solicitor General's view, but that Justice O'Connor's concurrence, implying a classwide affirmative action program that was justified by a compel\ing governmental interest and that was narrowly tailored to serve that interest, unlike the one in Wygant,
would be constitutionally acceptable, provided a "great charter" for the development of
future classwide affirmative action programs that could pass Supreme Court review.
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expansive. 39
Wygant soon proved to be something less than the Supreme
Court's endorsement of the Reagan Administration's affirmative action policies. At the very end of the 1985 Term, the
Court announced two decisions that, although splintered, upheld race-conscious class wide remedies. In Local 28 of Sheet
Metal Workers' International Association v. Equal Employment Opportunity Commission,4() the petitioner sheet metal
workers' union, which had engaged in egregious discrimination and had failed to obey court orders to increase its minority membership, was required among other things to establish
a fund to finance the training of minority workers. Justice
Brennan, joined by Justices Marshall, Blackmun, and Stevens,
wrote that Title VII of the Civil Rights Act "does not prohibit
a court from ordering, in appropriate circumstances, affirmative race-conscious relief as a remedy for past discrimination,"41 and held that this was an appropriate case.42 The
second case, Local No. 93, International Association of
Firefighters v. City of Cleveland,43 extended the holding to
consent decrees.
But it was the 1986 Term that demonstrated that affirmative action is alive and well. The Rehnquist Court, over the
vocal opposition of some of its members, built on and actually
expanded the holdings of Wygant, Sheet Metal Workers, and
Cleveland Firefighters. United States v. Paradise 44 upheld a
plan imposed on the Alabama Department of Public Safety by
a district judge requiring it either to formulate a promotion
plan acceptable to the court or to promote one black officer
for every white officer until black representation in the upper
39. Wygant, 106 S. Ct. at 1847-48 (Powell, J.).
40. 106 S. Ct. 3019 (1986).
41. Id. at 3034.
42. Justice Powell did not join this part of Justice Brennan's opinion, but did agree
that Title VII of the Civil Rights Act does not forbid relief to persons who are not the
actual victims of discrimination. 106 S. Ct. at 3054 (Powell, J., concurring in part and
concurring in the judgment). Justice White agreed with the general proposition but
viewed the plan -imposed by the district court as establishing a quota. !d. at 3062
(White, J., dissenting).
43. 106 S. Ct. 3063 (1986).
44. 107 S. Ct. 1053 (1987).
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ranks reached 25%.45 Justice Brennan built on Justice
O'Connor's concurrence in Wygant, holding that the plan did
not violate the equal protection clause because it was justified
by a compelling governmental interest (integration of the upper ranks of the Department of Public Safety in the face of
that Department's continued recalcitrance) and was narrowly
tailored to serve that goal (the plan could be flexibly applied,
could be waived if there were no black troopers qualified for
promotion, and was only mandated if the Department failed
to adopt acceptable procedures on its own).46 Paradise is significant, moreover, in that, along with Sheet Metal Workers, it
is among the first cases in which the Supreme Court has upheld classwide, race-conscious affirmative action programs
that were imposed on the parties-an expansion, as Justice
Scalia would shortly observe, of the doctrine of United Steelworkers v. Weber,47 which first held that private race-conscious affirmative action agreements do not violate Title VII. 48
One month after Paradise, the Rehnquist Court decided
its most recent, and perhaps furthest-reaching, affirmative action case, Johnson v. Transportation Agency.49 The plaintiff
Johnson had applied for a job as a road dispatcher with the
defendant Transportation Agency but was passed over in
favor of a woman with slightly lower test scores. The
Supreme Court held that the agency's affirmative action plan,
45. A similar one-for-one scheme, requiring that one black apprentice be indentured for every white apprentice, was part of the district court's original order in Sheet
Metal Workers, but was struck by the Second Circuit as an abuse of discretion. EEOC
v. Local 28 of Sheet Metal Workers' Int'! Assoc., 753 F.2d 1172, 1189 (2d Cir. 1985).
46. Ironically, Justice O'Connor dissented on the ground that the one-for-one requirement constituted a quota. Paradise, 107 S. Ct. at 1080-83 (O'Connor, J.,
dissenting).
47. 443 U.s. 193 (1979).
48. Justice Scalia's observations appear in his dissent from Johnson v. Transportation Agency, 107 S. Ct. 1442, 1471-72 (1987) (Scalia, J., dissenting).
I have been discussing cases involving the equal protection clause, such as Wygant
and Paradise, without distinguishing them from cases involving Title VII, such as Sheet
Metal Workers, Cleveland Firefighters, and Johnson, for the sake of convenience. I
should note that there is division in the Supreme Court about whether the equal protection clause and Title VII are conterminous. See. e.g.• Johnson, 107 S. Ct. at 1449-50 n.6,
1452 (noting Justice O'Connor's view that Constitution and Title VII impose same constraints on affirmative action programs); id. at 1461 (O'Connor, J., concurring) (suggesting that the starting point of equal protection and Title VII analysis is identical).
49. 107 S. Ct. 1442 (1987).
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which took sex or race into account as part of a holistic evaluation of job and promotional candidates, did not violate Title
VII. The Court harked back to the beginning, noting that the
agency's program resembled the Harvard Plan approvingly
noted by Justice Powell in Bakke. so
Johnson is perhaps most notable for Justice Scalia's dissent which highlights the far-reaching significance of the case.
Justice Scalia extracted two holdings, which he argued are indefensible, from the majority opinion in Johnson. First, and
most importantly, Justice Scalia observed that the plan in
Johnson was not intended to alleviate the effects of past discrimination by the Transportation Agency; it was meant to
cure societal discrimination against women and minorities as
classes. In approving the plan, Justice Scalia added, "today's
decision goes well beyond merely allowing racial or sexual [reverse] discrimination in order to eliminate the effects of prior
societal discrimination."S! The segregated job categories the
agency's plan sought to integrate are segregated, according to
Justice Scalia, because of social attitudes:
It is absurd to think that the nationwide failure of road
maintenance crews, for example, to achieve the Agency's
ambition of 36.4% female representation is attributable
primarily, if even substantially, to systematic exclusion of
women eager to shoulder pick and shovel . . . [Rather,]
because of longstanding social attitudes, it has not been
regarded by women themselves as desirable work.
... There are, of course, those who believe that the social
attitudes which cause women themselves to avoid certain
jobs and to favor others are as nefarious as conscious, exclusionary discrimination. Whether or not that is so (and
there is assuredly no consensus on the point equivalent to
our national consensus against intentional discrimination),
the two phenomena are certainly distinct. And it is the
alteration of social attitudes, rather than the elimination
of discrimination, which today's decision approves as justification for state-enforced discrimination. 52
Justice Scalia's second point was that Johnson is an im50.
51.
52.

107 S. Ct. at 1455.
107 S. Ct. at 1471 (Scalia, J., dissenting).
Id.
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permissible extension of Weber from private race-conscious
programs to state-sponsored programs. Such an extension, in
his view, "accomplish[es] de facto what the law ... forbids
anyone from accomplishing de jure: in many contexts it effectively requires employers, public as well as private, to engage
in intentional discrimination on the basis of race or sex."S3 It
seems to me that Justice Stevens answered this concern with
some eloquence in his dissent from Wygant:
There is ... a critical difference between a decision to exclude a member of a minority race because of his or her
skin color and a decision to include more members of the
minority in a school faculty for that reason.
The exclusionary decision rests on the false premise
that differences in race, or in the color of a person's skin,
reflect real differences that are relevant to a person's right
to share in the blessings of a free society .... [T]hat premise is "utterly irrational," and repugnant to the principles
of a free and democratic society. Nevertheless, the fact
that persons of different races do, indeed, have differently
colored skin, may give rise to a belief that there is a significant difference between such persons. The inclusion of
minority teachers in the educational process inevitably
tends to dispel that illusion whereas their exclusion could
only tend to foster it. The inclusionary decision is consistent with the principle that all men are created equal; the
exclusionary decision is at war with that principle. One
decision accords with the Equal Protection Clause of the
Fourteenth Amendment; the other does not. 54
In this passage Justice Stevens offers a perfectly clear and
comprehensible account of how policies expressly designed to
change social attitudes comport with the Fourteenth
Amendment.
The Supreme Court's recent resolution of the affirmative
action controversy means that the black community may now
focus on other problems in the law. One of these areas is the
criminal justice system. Many cases have helped to secure
equal protection and equal participation for blacks in the
criminal process. In the last two years alone, for example, the
53.
54.

Id. at 1475.
Wygant, 106 S. Ct. at 1869 (Stevens, J., dissenting).
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Supreme Court has established or reaffirmed principles forbidding discriminatory exclusion of blacks from a grand jury that
indicted a black defendant;55 forbidding the use of peremptory
challenges to exclude blacks from the petit jury trying a black
defendant;56 permitting voir dire questions, in capital cases,
about a prospective juror's racial bias once he or she was informed of the race of the victim;57 and forbidding decisions to
prosecute based on race among other arbitrary
classifications. 58
Yet, this spring the Supreme Court decided McCleskey v.
Kemp,59 perhaps the severest blow to equal protection for
blacks since Plessy v. Ferguson. The majority opinion in McCleskey, moreover, was written by Justice Powell, who had so
often in the past shown himself particularly sensitive to the
rights of minorities. Although much of the discussion of McCleskey revolved around the use of a statistical study that purports to show that blacks charged with killing whites in
Georgia were more likely to receive a death sentence than
white defendants, the overriding significance of McCleskey lies
in the challenge it poses to our whole criminal justice system.
Justice Powell's majority opinion specifically recognizes this
point.60 Justice Powell observed that "McCleskey's claim [of
discrimination against black defendants with respect to imposition of the death penalty], taken to its logical conclusion, '
throws into serious question the principles that underlie our
entire criminal justice system."61 Justice Powell further ar55. Vasquez v. Hillary, 106 S. Ct. 617 (1986); see Rose v. Mitchell, 443 U.S. 545
(1979) (establishing that racial discrimination in selecting grand jury taints trial that is
otherwise constitutionally proper). But see Hobby v. United States, 468 U.S. 339 (1984)
(discrimination in selection of grand jury foreman not a due process violation).
56. Batson v. Kentucky, 106 S. Ct. 1712 (1986).
57. Turner v. Murray, 106 S. Ct. 1683 (1986).
58. Wayte v. United States, 470 U.S. 598, 608 (1985) (reiterating principle of
Bordenkircher v. Hayes, 434 U.S. 357 (1978».
59. 107 S. Ct. 1756 (1987).
60. Only Justice Stevens' dissent, joined on this point by Justice Blackmun, expressed the view that the death penalty could survive McCleskey's challenge had the
Court decided in his favor. As Justice Stevens remarked, however, "If society were
indeed forced to choose between a racially discriminatory death penalty ... and no
death penalty at all, the choice mandated by the Constitution would be plain." 107 S.
Ct. at 1806 (Stevens, J., dissenting).
61. 107 S. Ct. at 1779.
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gued that McCleskey's claim of racial bias could be extended
to penalties other than the death penalty and to irrelevant features of defendants other than their race. "Apparent disparities in sentencing are an inevitable part of our criminal justice
system,"62 Justice Powell observed, and he was not willing to
condemn any apparent disparity, even one so odious as race,
so long as the system is as procedurally fair as possible. But as
Justice Brennan's graphic account of the history of the death
penalty in Georgia makes clear, to condemn apparent disparities in capital sentencing based on race is to attack a deeply
embedded feature of the system. Justice Brennan, in his dissent, noted that antebellum and Confederate Georgia actually
had criminal laws codifying racial distinctions and imposing
more severe penalties on blacks than on whites. 63
It may be that McCleskey will be the Fort Sumter of a
third Civil War designed to eliminate the last vestiges of racism in our society. As Justice Brennan makes clear in his
dissent in McCleskey, the struggle for equality in the American community is not over and enters its last and most critical
phase. I think it is fair to say that black Americans have always perceived the criminal justice system as being unfair to
black defendants.
Thirty years after Little Rock, I ask you, is this the time
for the Supreme Court to slam its door in the face of blacks?
Let us not be naive. There are many people out there who
have exactly this in mind. Too few Americans, as I see it,
have really understood or appreciated the role of the Supreme
Court in this struggle. They listen to the Judases who say that
the Supreme Court is not the proper forum for resolving race
relations conflicts. As our thoughts about the drafters of the
Constitution should remind us during this Bicentennial year,
there have always been people in this 'country'who have found
it difficult to believe that the concept of equality contemplates
equality for black people. Those who hate black people have
not all suddenly passed away. As the historical record discloses, they were at Philadelphia on September 17, 1787,
where they confirmed the legality of human slavery, and in the
62.
63.

Id. at 1777.
107 S. Ct. at 1786-87 (Brennan, J., dissenting).
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next breath agreed to count 3/5 of the slaves for southern representation purposes in the House of Representatives. 64 They
were on the Supreme Court in 1896 and construed the Fourteenth Amendment as permitting state-enforced segregation of
the newly freed slaves and their descendants, even those who
had fought in the American Revolution for the independence
of this nation and those who had fought to reunite it during
the Civil War. Their disingenuous "separate but equal" construction of the Fourteenth Amendment made black people
aliens in their own land. From 1955 to this day, the anti-black
forces are out there with their nefarious schemes for evading
the Supreme Court's decision in Brown v. Board of Education
and undermining affirmative action plans. They are out there
now, busy in their efforts to undo the progress in race relations of the past 33 years in every area of the government.
These are the same people who will say that they accept the
Supreme Court's decisions striking down racial discrimination, yet these same people have never acted on their own initiative to evidence their personal commitment to equality.
If the Supreme Court in 1896 had repudiated the separate
but equal heresy, twentieth-century black Americans would
have been free from the stigma of Jim Crow. The high Court
makes national policy just as the Congress and the President
do, as the Plessy decision, which remained national policy for
58 years, makes clear. If we are to enter the twenty-first century as a nation free of racism, then obviously a Supreme
Court firmly and unequivocally committed to its eradictation
in all of its present-day manifestations is the sine qua non for
such status. Plessy v. Ferguson's pernicious separate but equal
theory turned back the clock on this nation's commitment to
equality for black Americans. Brown v. Board of Education's
"all deliberate speed" measure slowed our progress and frustrated our renewed commitment. The lessons of history are
clear: failure on the part of the Supreme Court to face the
reality of racism as it manifests itself today may well be our
undoing.
I think that the framers of the Constitution would be
64.
(1868).

U.s. CONST., art. I, § 2, cL 3, repealed by U,S, CONST. amend. XIV, § 1
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pleased by our progress and would applaud our success in putting down armed rebellion and lawlessness over the last two
centuries. They would be proud of the fact that their governmental design has worked and, indeed, has been adopted by
newly emerging countries. I believe that above all they would
stand in awe of the Supreme Court which has, through its interpretations of the Constitution in Brown and its progeny,
preserved and expanded their loftiest ideal.

Copyright (c) 1988 Constance Baker Motley.
Reprinted with 'permission of the author. This
article first appeared in 41 Arkansas Law Review
123 (1988).
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by William Faulkner, C> 1956 by William
Faulkner. Reprinted by permission of
Random House. This article appeared in
HARPER'S, June 1956 at 29.

ON FEAR
The South, in Labor
. '

WILLIAM FAULKNER
Artis~ and prophet .... o~e of .the South's
foremost citizens ..• winnet: of the Nobel and
Pulitzer ~rizes-William Faulkner here
carries forward his controversial series on

"The,An'\er~ean Dre~~: What Happened to It?"

I

'M M E D IA TEL Y after the Supreme Court
decision ;lbolishing segregatiol.l in schools, the
talk beg:an in Mississippi of ways ·a!ld means to
increase taxes to raise the standard of,the Negro
schools to match the white ones. I wrote the
following letter to the open forum page of our
mo.st widely· read Memphis paper:
We Mississippians 'already know that our
present schools are riot good enough. Our
young' men and women' t~emselves prove that
to us every year by the fact that, when the
best of them want the best of .education which
they are entitled to and competent for, not
only in the humanit~es but 'iI~ the professions
and crafts~law and medicine and engineering
-too, they must go out of the state to get it.
And quite often, too oftcn, they don't' ~ome
back.
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I

So our' present schools are' riot even good
enough' for whIte people; our present state
reservoir of education is not of high enough
quality to ass'uage the thirst of even our white
young men and women: In which case, how
can it possibly assuage the thirst an~ need of
the Negro, who obviously is thirstier, needs it
worse, else the federa'! government would not
have had ~o pass a law compelling Mississippi
(among others of course) to make the beSt of
our, education available to him.
, That is, our present schools' are not even
good enough, for white people. So what do
we do? l\{ake them good enough, . improve
them to the best possible? No. We beat the
bushes, rake and scrape to ~aise additi?nal
taxes to establish another system at best only
equal to that one which is already not good
enough, which. therefore won't be good
enough for Negroes either; we will have t,~b
identical systems neither of which are good
enough for anybody.

A few days after my letter was printed in the
paper, I received by post. the carbon copy of a
letter addressed to the same· forum page of the
Memphis paper. It read as follows:
When Weeping Willie Faulkner splashes
his tears about the inadequacy of Mississippi
schools ... we question his gumption in these
respect~, etc..
From there it went on to cite certain facts of
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which all Southerners are justly pl;oud: that the
seed~stock of education in our land was preserved
through the evil times following the Civil War
when our land was. a defeated and o.ccupied
country, by dedicated teachers who got little in
return for their dedication. Then, after a brief
sneer at the quality of my writing and the profit
motive which was the obvious reason why I was
a writer, he closed by saying: "I suggest that
Weeping Willie dry his tears and work up a
little thirst· for knowledge about the basic
economy of his state."
: Liiter, after this letter was printed in the
1\ ~mphis paper in its turn, I received from the
w: -~er of it a letter addressed to him by a correndent in another small Mississippi town,
c<-~:sting in general of a sneer at the Nobel
Prize which was awarded me, and commending
the W·eeping Willie writer for his promptness in
taking to task anyone traitorous enough to hold
education more important than the color of the
educatee's skin. Attached to it was the "Veeping Willie writer's rep'ly. It said in effect:

si

in my opinion Faulkner is the most capable
commentator on Southern facts oCHfe to dine.
... If we could insult him into acquiring an
insight into the basic economy of our region,
he could [sic] do us a hell of a lot of good in
our fight against integration.
My answer was that I didn't believe that insult
is a very sound method of teaching anybody
anything, of persuading .anyone to think or act
- as ,tlle insulter believes they should. I repeated
that *ha,~ we needed in Mississippi was the best
possible schools, to . make the best possible use
of the men· and women we produced, regardless
of what color they were. And even if we could
not have a school system which would do that,
·at least let us have one which wCHild make no
distinction among pupils except that of simple
ability, since our principal and perhaps desperate need in America today was that all Americans at least should be on the side of America; .
that if all Americans were on the same side, we
would not need to fear that other nations and
ideologies would doubt us when we talked of
human freedom.

nEHIND THE FACT

B

UT this is beside the point. The point is,
what is behind this. The trag-edv is not the
impasse, but what is behind the impasse-the
Jmpasse of the two apl':ll"cl1I.ly irreconcilable
racts which we are fact:d \\·jllt ill I.he SOllth: the

one being the ·decree o( olr national government that there beabsolt,~ equality in education among all citizens, the other being the white
people in the Soiith who say that white and
Negro pupils shall never sit in the same classroom. Only apparently irreconcilable, because
they must be reconciled since the ollly alternative to change is death. In fact, there are people
in the South, Southerners born, who not ollly
believe they call be recOl)ciled but ·who iove our
land-not love white people specifically nor love
Negroes specifically, but our land, our country:
our climate and geography, the ·qualities in ollr
people, white and Negro too, for honesty and
fairness, the splendors in our traditions, ~he
glories in our past-enough to try to reconcile
them, even at the cost of displeasing both sides.
These people are willing to face the contempt
of the Northern radicals who believe we don't
do enough, and the contumely and threats of our
own Southern reactionaries who are convinced
that anything we do is already too much.
The tragedy is the r~<J.SOn behind the fact, the
fear behind the fact that some of the whitc people in. the South-people who otherwise are
rational, cultured, gentle, generous, and kindly
-will-must-fight against every inch which the
Negro gains in social betterment. It is the fear
behind the desperation which could drive rational and successful men (my cohespondent,
the 'Veeping 'Villie one, is a banker, perhaps
president of a-perhaps. the-bank in another
small Mississippi town like my own) to grasp at
such straws for weapons as contumely and threat
and insult, to change the views or anyway the
voice which dares to suggest that bctterment of
the Negro's condition does not necessarily
presage· the doolTi of the white race.
Nor is the tragedy the fear so llll;ch as the
tawdry quality of thc feat-fear not of the Negro
as an individual Negro nor evcn as a race, but
. I
,\
as an econonllC c ass or stratum or factor, since
what the Negro threatens is not the Southern
white man's social system but the Southern white
man's economic system-that ~economic system
which the white man knows and dares not admit
to himself is established on an obsolesccncethe artificial inequality of man-and so is itself
already obsolete and hence doomed. He knows
that only three hundred years ago the Negro's
naked grandfather was eating rottcn elephanl
or hippo meat in an African rain-forest, yet in
only three hundred years the Negro produced
Dr. Ralph Bunche and George '·Vashington
Carver and Booker T. Washington. The while
man knows that only ninety years ago not 011('

37

ON F!:,\.R: THE SOUTH IN LABOR
per cent of the Negro race could own a deed to
land, let alone read that deed; yet in only ninety
years, although his only contact with ,a county
courthouse is the window through which he pays,
the taxes for which he has no representation, he
can own his land and farm it with inferior stock
and worn-out tools and gear-equipment which
any white m~n would starve with-and raise
children and feed and Clothe them and send
them North where they can have equal scholastic
opportunity, and end his life holding his head
up because he owes' no man,' with even enough
over to pay for 'his coffin and funeral.
,That's, wb..~t the white man in the South is
afraid of: th~t the Negro, who has done so much
with no chance, might do so much more with
an equal one that he might take the white man's
economy away from him, the Negro now the
banker or the merchant or the planter and the
, white man the sharecropper or the tenant. That's
why the Negro 'can gain our country's highest
decoration for valor beyond all call of duty for
saving or defending or preserving white lives
on foreign battlefields, yet the Southern white
man dares not,let that Negro's children learn
their ABC's in the same classroom with the
children of the white lives he saved or defended.
SIMPLY, EQUAL

N

OW the Supreme Court has defined exactly what it meant by what it said: that
by "equality" it meant, simply, equality, without
quali(ying or conditional adjectives: not "separate but ',equal" nor '''equally separate," but
simply, equal;' and nmv the Mississippi voices
are talking of something which does not even
exist anymore.
In the first half of the nineteenth century,
before slavery was abolished by law in the
United States, Thomas Jefferson and Abraham
Lincoln both held that the Negro was not yet
competent for equality.
That was more th~n ninety years ago, and
nobody can say whether their, opinions would
be different now or not.
But assume that they would 'not have changed
their belief, and that that opinion is right. Assume that the Negro is still not competent for
equality, which is something which neither he
nor the white man knows until we try it.
But we do know that, with the support of the
federal government, the Negro is going to gain
the right to try and see if he is fit or not for
equality. And if the Southern white man cannot tl~us.t him with something as mild as equality,
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what is the Southern white man going to do
when he has power-the power of his own fifteen
millions of unanimity backed by the federal
government-when the only check on that power
will be that federal government which is already
the Negro's ally?
'
In 1849, Senator John C. Calhoun m,ade his
address in favor of secession if the Wilmot Proviso was ever adopted. On October 12 of that
year, Senator Jefferson Davis wrote a public
letter to the Smith, saying:
The generation which avoids its responsibility on this subject sows the wind and leaves
the whirlwind as a harvest to its children.
Let us get together and build manufactories,.
enter upon industrial pursuits, and prepare
for our own self-sustenance.
At that time the Constitution guaranteed the
Negro as property along with all other property,
and Senator Calhoun and Senator Davis had the
then undisputed validity of States' Righ~ to
back, their position. Now the Constitution
guarantees the Negro equal right to equality,
and the 'States' Rights which' the Mississippi
voices are talking about do not exist anymore.
We-Mississippi-sold our state's rights back to
the federal government when we accepted the
first cotton price-support subsidy twenty years
ago. Our economy is not agricultural any
longer. Our economy is the federal government.
We no longer farm in Mississippi cotton fields.
We farm now in ''Vashington cOlTidors and Congressional committee rooms.
'Ve-the South-didn't 'heed Senator Davis'
words then. But we had better do it now. If we
are to watch our native land wi-ecked and ruined
twice in less than a hundred years over the Negro
question, let us be sure this time that we kn.Ow
where we are going afterward.
THE R E are many voices in Mississipp~\
There is that of one of our United States Senators, who, although he is not speaking for
the United States Senate and what he advocates
does not quite match the oath he took when
he entered into his high office several years ago,
at least has made no attempt to hide his identity
and his condition. And there is the voice of
one of our circuit judges, who, although he is
not now speaking fr0111 the Hench and what he
advocates also stands a little a'~'ry to )lis oath
that before the law all men are equal and the
weak shall be sllccored and defended, makes no
attempt either to conceal his identity and condition. And there are the voices of the ordinary
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citizens, who, ,alth9ugh they do not . cl.aim-to'
, speak specifically for the white, Citizeris', Councils
and the NAACP" do not try to' hide their senti,merits and their ~onvictions; not to mention
thos~ of UlescQ.oolmen-teachers and professors
and pupils-though, since most Mississippi
schools .are state-owned or ~supported, they don't
always dare to sign their names to the open
letters.
'
There are all the voices in' (act, except one.
That qne voice which would adumbrate them
_,!Jl,t(),l'ilence, being the superior of all' since it is
the li~ing articulation of the glory and the
sovereignty of 'God a~d the hope and aspiration
of man. The Church, which is the strongest
unified force in our Southern life since, all
Southerners are not white and are not d~ino
crats, but all Southerners are religious and all
religions serve the same single God, no matter
by what name He is called. Where is that voice
now? . The only re(erent@. to it' which I have
seen was in an open forum letter to' our Memphis paper which said that to his (the writer's)
knowledge,· none of the people who begged leave
to doubt that one segment of the human race
was forever doomed to be inferior to all the
other segments, just because the Old Testament
five thousand years ago said it was, were communicants of any church.
Where is that voice now" which should have
propounded perhaps two but certainly one of
these still-unanswered questions?

... ,"{1) :rhe Constitution of the U. S. says: Before
the Law;~ere shall be no artificial inequalityrace.! creed or money-among citizens of the
United States.
(2) Morality says: Do unto, others as you
would have others do unto you.
(3) Christianity says: I am the only distinction
among men since whosoever believeth in lVfe
shall never die.
'
Where is this voice now, in our time of trouble and indecision?' Is it trying by its silence to
tell us that it has no validity and wants none
outside the sanctuary behind its 'symbolical
spire?
If the facts as stated in the Look magazine,
account of the Till affair are correct, this is what
ineradicably remains: two adults, armed, in the
dark, kidnap a fourteen-year-old boy and take
him away to frighten him. Instead of which,
the fourteen-year.old boy not 0111)' refuses to be
frightened, but, unarmed, alone, in the dark
FO frightens the two armed adults that they must
Idestroy him.

MAGAZINE'
Wliat are' we Mississippians afraid of? Why,
do we have so Iowan opinion of ourselves that
we are afraid of people who by all our standards
are our in~eriors?-economically: i.e., they have so
much less than we have that they must work
for us not on their terms but on ours; educationally: i.e., their schools are so much worse
than ours that the' federal government has to
threaten to intervene to give them equal conditions; politically: i.e., they have no recourse in
law for protection from nor restitution for injustice .and violence.
.
'.vhy do we have so Iowan opinion of our
blood and traditions as to fear that, as soon as
the Negro enters our house by the front door,
he will propose marriage to our daughter and
she will immediately accept him?
Our ancestors were not afraid like this-our
grandfathers who fought at First and Second
:Manassas and Sharpsburg and Shiloh and Franklin and Chickamauga and Chancellorsville and
the \.vilderness; let alone those who survived
that and had the additional and even greater
courage and endurance to resist and survive Reconstruction, and ,so preserved to us something
of our present heritage. Why are we, descendants
of that blood and inheritors of that courage,
afraid? What are we afraid of? What has hap:,
pened to us in only a hundred years?
THE AMERICAN DREAM

F

OR the sake of argument, let us agree that
all white Southerners (all white Americans
maybe) curse the day when the first Briton or
Yankee sailed the first shipload of manacled
Negroes across the 1\-liddle Passage and auctioned
them into American slavery. Uecause that
doesn't matter now. To live anywb(~re in the
world today and be ag-dinst equality because of
race or color, is like living in Alaska and beinl!
\'
"
against snow. vVe have already got sno\v. And
as with the Alaskan, merely to live in armistice
with it is not enough. Like the Alaskan, we
had better use it.
Suddenly about five years ago and with no
warning to myself, I adopted the habit of travel.
Since then I have seen (a little of some, a little
more of others) the Far and l\Jiddle East, North
Africa, Europe, and Scandinavia. The countries
I saw were not COllllllunist (then) of course, but
they were more: they were not even Communistinclined, where it seemed to me they should have
been. And I wonder~d why. Then suddenly
I said to myself with a kind of amazement: It's
because of America. These people still believe
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in the A~erican dream; they do not know yet
that something happened to it. They believe
in us and are willing to trust and foUow us not
because of our materi~l power: Russia has that:
but because of the idea of individual human
freedom and liberty and equality on which our
nation was founded, which our founding fathers
postulated tfte word "America" to mean.
And, five years later, the countries which are
still free of Communism are still free simply
because of :that: that. belief in individUal liberty
and equality ana freedom which is the one idea
powerful enough to stalemate the idea of Communism. :And we can thank our gods for that,
since we have no other weapon to fight. Communism with; in diplomacy we are children to
Communist diplomats, and production in a free
country can always suffer because under monolithic government all production can go to the
aggrandizement of the state. But then, we don't
need anything more since that simple belief of
man that he can be free is the strongest force
on earth and all we need to do is use it.
Because it makes a glib and simple picture,
we like to think of the world situation today as
a precarious and explosive balance of two irreconcilable ideologies confronting each other:
which precarious balance, once it totters, will
drag the whole universe into. the abyss along
with it. That's not so. Only one of the op-'
posed forces is .an .ideology. The other one is
that simple fact of Man: that simple· belief of
individual man ·that he can and should. and will
·be free. And if we who are still free want to
continue. so, all of us who are still free had better confederate., and confederate fast, with all
others who still have a choice to be free-confederate not as black people nor white people
nor blue or pink or green people, but as people
who still are free, with all other people who are
still free; confederate together and stick together
too, if we want a worfd or even a part of a world
in which individual man can be free, to continue to endure.
And we had better take in with us as many
as we can get of the non-white peoples of the
earth who are not completely free yet but who
want and intend to be, before that other force
which is opposed to individual freedom, befools
and gets them. Time was when ~he non-white
man was content to-anyway, did-accept his
instinct for freedom as an unrealizable dream.
But not any more; the white ·man himself taught
him different with that phase of his-the white
man's-own culture which took the form of
colonial expansion and exploitation based and
,

I
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moraUy condoned on the pr~mise of ine.qi.lality,
not because of individual incompetence put of
mass race or color. As a result of which, in only
ten years we have watched the non-white peoples
expel. by bloody violence .when necessary, the
white man from all the portions of the Middle
East and Asia which he once dominated, into
which vacuum has already begun to move that
other and inimical power which people who believe in freedom are at war with-that power
. which says to the non-white man:
"We don't offer you freedom because there is
no such thing as freedom; your white overlords
whom· you have just thrown out have already
proved that to you. But we 9ffer you equality, at
least equality in slavedom; if you are to be
slaves, at least you can be slaves to your" own
color and race and religion."
.,
A LITTLE TIME

W

E, THE Western white man who does
believe that there exists an Individual .
freedom above and beyond this mere equality
of slavedom, must teach the non-white peoples
this while there is yet a little time left. We,
America, who are the strongest .n~tional force
opposing Communism and monolithicism; must
teach all other pepples, white and non-white,
slave or (for a little while yet) still fr~e. We,
America, have the best opportunity to do this
because we can begin here,. at home; we will not
need to send costly. freedom task forces into
alien 'and inimical non-white places· which ar~
already convinced that there is" no such thing
as freedom and liberty and equality ·and peace
for non-white people too, or we would practice
it at home. Because our non-white minority is
already on our side; we don't need to sell the
Negro on America and freedom because he is
already sold; even when ignorant from inferior
or no education, even despite the record of his
history of inequality, he still believes in Ol\~
concepts of freedom and democracy.
That is what America has done for the Negro
in only three hundred years. Not done to thelll:
done for them, because to our shame we have
made little effort so far to teach them to be
Americans, let alone to use their capacities and
capabilities to make us a stronger and llIore
unified America. These are the people who ollly
three hundred years ago lived beside one of the
largest bodies of inland water on earth and never
thought of sail, who yearly had to move by whole
villages and tribes from famine and pestilence
and enemies without once thinking of the wheel;
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yet in'three hundred years they have become
skilled artisans and craftsmen capable of holding
their own in a culture of technocracy. The peo·
pIe who only three hundred years ago were
eating the calTion in the tropical jungles have
produced the Phi Beta Kappas and the Doctor
Bunch~s and the Carvers and the Booker Washingtons and the poets and musicians. They
have yet to produce a Fuchs or Rosenberg or
Gold or Burgess or Maclean or Hiss, and for
every Negro Communist or fellow traveler there
are a thousand white ones.
The Bunches and Washingtons and Carvers
and the musicians and the poets, who were not
just good men and women but good teachers
too, taught him-the Negro-by precept and example what a lot of our white people have not
learned yet: that to gain equality, one must
deserve it, and to deserve··. equality, one must
understand what it is: that there is no such thing
as equality per se, but only.equality to: equal
rib-."t and opportunity to 'make the best one
can of one's life 'within one's capacity and
car-.i:>ility, without fear of injustice or oppression or violence. If we had. given him this
equality ninety or fifty or even ten years ago,
there would have been no Supreme Court ruling
about segregation in 1954.
But we didn't. We dared not; it is our Southern white man's shame that in our present economy the Negto must not have economic equality;
our double shame that we fear that giving him
more social equality will jeopardize his present
eqmomic status; our triple shame that even
then,' tQjustify our stand, we must becloud the
issue with' the bugaboo of miscegenation. What
a commentary that the one remaining place on
o

•

earth where the white man can flee arid have
his uncorrupted blood protected· and defended
by law, is in Africa-Africa: the source and
origin of the threat whose present presence in
America will have driven the white man to flee
it.
Soon now all of us-not just Southerners nor
even just Americans, but all people who are
still free and want to remain so-are going to
have to make a choice, lest the next (and last)
confrontation we face will be, not Communists
against anti-Communists, but simply the remaining handful of white people against the massed
myriads of all the people on earth who are
not white. We will have to choose not between
color nor race nor religion nor between East
and' West either, but simply between being
slaves and being free: And we will have to
choose completely and for good; the time is
already past now when we can choose a little
of each, a 'little of both. We can choose a state
of slavedom, and if we are powerful enough to
_be among the top two or ·three or ten, we can
have a certain amount of license-until someone
more powerful rises and has us machine-gunned
against a cellar wall.
But we cannot choose freedom established on
a hierarchy of degrees of freedom, on a caste
system of equality like military rank. We must
be free not because we claim freedom, but
because we practice it; our freedom must be
buttressed by a homogeny equally and unchalIengeably free, no matter what color they are,
so that all the other inimical" forces everywh~re
-systems political or religious or racial or national-will not just respect us because we
practice freedom, they wiII fear us because we do.
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