"Single-Race Schools in the 1990s"

MOOT COURT PROBLEM
Summary of the Fact Pattern and Litia:ation Issues

This is hypothetical "moot court" problem designed to provide a vehicle for exploring a number
of the philosophical and policy issues posed by the legacy of Brown v. Board of Educ .. 1

The problem is set in the mythical town of "Marshall City, " in the state of "Freedonia." A recent
study sponsored by the School Board for Marshall City showed that 52 % of African-American households
in the city had only a single, female parent at home and that 11 % of African-American males in the city
did not live to see their 21st birthdays. A similar study in "Wythesville" showed that students studying
under African-American males developed "greater self-esteem" and stayed in school longer than "90%
of their African-American counterparts studying with white instructors in other schools in the same
district. "
Based on the findings of the Marshall City and Wythesville studies, the Marshall City School
Board unanimously agreed to make drastic changes in the public school system. The Board established
two elementary schools. The requirements for admission to King Academy and Carter Academy were
that the applicants must be African-American males and must come from the inner city and from singleparent homes. In addition, the Board planned for the schools to offer an Afrocentric curriculum designed
to teach young African-American males about their culture and heritage. The curriculum would include
an emphasis on male responsibility, "rites of passage" , mentors, preparation for 21st century careers and
extended classroom hours. In· an attempt to provide positive role models and mentors the School Board
set up special requirements for hiring instructors, including "substantial experience working with the
underprivileged African-American youths, particularly males," and "expertise in African-American
culture, including but not limited to African-American history, music, and literature." The Board,
arguing that providing a strong, successful role model to whom students could relate was a critical
element of the program, hired a predominately male African-American faculty for the two elementary
schools. The racial and gender composition of the faculty and administration was %80 African-American
male, 5 % white male, 5 % African-American female, and 5 % white female.
The School Board's policy was controversial, with many passionate supporters and many
passionate detractors. The debate over the School Board's policy did not form along any discemable
racial, ethnic, gender, or political lines. Thus there were community leaders and parents who were
African-American, Latino, white, male, female, "liberal," and "conservative" to be found on both sides
of the controversy.
A group of .parents opposed to the School Board policy, a group that included members of all
racial, ethnic groups in the community filed suit in Federal District Court challenging the constitutionality
of the policy. The named plaintiff in the suit is Samantha Jones, a parent in the community who has been
vocal in her opposition to the School Board proposal ..

1 The Conference sponsors wish to thank Professor Michael Gerhardt of the College of William and Mary,
Marshall-Wythe School of Law, for his assistance in providing the preliminary model upon which this problem
is based, and Ms. Dawn Darkes, J.D. William and Mary 1994, for her assistance in drafting the problem.
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The District Court upheld the policy. District Judge Mary Claiborne held that the School Board's
plan was a "far cry" from the type of "separate but equal" school systems struck down in Brown v. Board
of Educ.. The Marshall City plan, -she ruled, was enacted for benign and altruistic purposes, was
narrowly tailored to remedy a compelling social problem, was implemented only after careful study and
the development of a solid empirical record supporting the plan, was deemed a temporary and not
permanent device, did not employ racial stereotypes, and did not cause stigma to persons in any racial
group. Based on these findings, she held that the School Board plan complied with the "letter and spirit"
of Brown v. Board of Educ. and its progeny.
A divided Court of Appeals affirmed Judge Claiborne's ruling by a 2-1 vote. The United States
Supreme Court granted review. 2 In this exercise we will imagine what the oral argument before the
Supreme Court in such a case would be like.

2 In an actual case, it is likely that the issues in this type of litigation would include not only the Equal
Protection Clause of the Fourteenth Amendment, but also the legality of the plan under various federal civil
rights laws, such as Title IX of the Education Act Amendments of 1972, or the Equal Educational Opportunities
Act. It is not entirely clear from existing precedent whether these various civil rights laws would impose legal
impediments to the Marshall City plan substantially different from those imposed directly by the Equal
Protection Clause. However, so that this hypothetical problem, created for this Conference for educational
purposes, will remain focused on the constitutional law, philosophical, and policy issues emanating from Brown
v. Board of Educ., the lawyers and judges in this exercise will be limiting their discussion to Brown and the
Equal Protection Clause.
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Samantha Jones, et. al v. The Board of Education
for the School District of Marshall City, Freedonia
United States District Court
E.D. Freedonia
October 12, 1993
MARY CLAIBORNE, DISTRICT JUDGE:
The Plaintiffs are parents of elementary school children in the Marshall City School District. 1
They filed this suit alleging that the Defendant, the Board of Education for the School District of Marshall
City (" School Board H), violated the Equal Protection Clause of the Fourteenth Amendment of the United
States Constitution through the establishment, on an experimental basis, of two all-black, all-male
elementary schools in the District. This challenge places in issue the central meaning of the principles
established by the United States Supreme Court in Brown v. Board of Educ., 347 U.S. 483 (1954)
(Brown I), and 349 U.S. 294 (1955) (Brown II).

I. Background
Prior to 1954, Marshall City operated a dual school system, separated by race pursuant to the
mandate of Freedonia Law. In 1964, ten years after Brown, the School Board purported to comply with
the Brown ruling by creating a "freedom of choice" plan in which students were free·to transfer to any
school in the District. This resulted in virtually no meaningful integration of the School District.
In 1968, in a case brought to enforce the mandate of Brown against the Marshall City School
Board this Court held that the School Board had failed to comply with the requirements of Brown, as
articulated in Green v. New Kent County School Bd., 391 U.S. 430 (1968). In Green the Supreme Court
ruled that the adoption of a freedom of choice plan did not, by itself, satisfy a school board's mandatory
responsibility to eliminate all vestiges of a dual system. The Court in Green further ~led that" [t]he time
for mere 'deliberate speed' has run out." Id. at 438 (quoting Griffin v. County School Bd., 377 U.S.
218, 234 (1964». The Court in Green ordered the school board to come forward with a plan that
"promises realistically to work, and promises realistically to work now." Id. at 439 (emphasis added).
To its credit, beginning in 1968 the School Board began in good faith to comply with Brown and its
progeny. The School Board used such devices as bus transportation of students, magnet schools, redrawing of attendance zones, and teacher and administrator assignment to achieve meaningful integration
in the Marshall City schools. This Court in 1969 approved the School Board's plan and commended the
Board for its new-found resolve to comply ungrudgingly with Brown and Green. See Smith v. School
Bd., (E.D. Freedonia, May 17, 1969) (unpublished opinion).
Over the years the demographics of the Marshall City school system have changed. While in
1954, for example, the School District was approximately 50% African-American and 50% white, with
no significant percentages of any other racial or ethnic group present, today the District is approximately
40% white, 40% African-American, 15% Latino, and 5% Asian-American. Duringthe 19708 and 19808,
the School Board made frequent changes in its policies regarding bus transportation, attendance zones,
and the building of new schools, always with an eye to maintaining a meaningful degree of integration
within the system, This Court continued to exercise supervisory jurisdiction over the School Board
during that period, pursuant to its original 1969 order in Smith v. School Bd.. Based on the Supreme
Court's decision in Pasadena City Bd. of Educ. v. Spangler, 427 U.S. 424 (1976), this Court lacked the
authority to force the School Board to make adjustments to its attendance zones or transportation polices
to reflect demographic shifts, such as "white flight," not attributed to the segregative acts of the School

1 The Complaint alleges that among the plaintiffs are included members of all racial,ethnic, and gender
groups in the community, including male and female African-Americans, Latinos, and whites.
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Board. This Court noted, however, that the School Board retained authority to make adjustments on its
own, pursuant to the holding in Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971), to
correct racial and ethnic imbalances in pursuit of the educational benefits to be obtained from a racially
integrated school experience.

In December 1992, this Court declared the Marshall-City School Board "to have been operating
as a unitary school system for 23 years," and pursuant to the framework created by the Supreme Court
in Freeman v. Pitts, 112 S.Ct. 1430 (1992), decided it should no longer retain jurisdiction over the
district, thus ending the Smith v. School Bd. litigation. Smith (E.D. Freedonia, May 17, 1969)
(unpublished opinion). Significantly for the purposes of this litigation, however, this Court noted in 1992
that the school system remained plagued by many social and economic problems, including a high dropout rate, teenage pregnancies, violence, and drug-abuse, and that African-American students continued
to suffer disproportionately from these social ills. Thus the Court lamented that "the full promise of
Brown v. Board of Educ. has not yet been realized, and the Court encourages the Board to work with
diligence and vigor in pursuit of that promise." lit...

ll. The Academy Plan
Several weeks after this Court's decision to relinquish jurisdiction, the School Board announced
the opening oftwo all-male, all-black elementary schools in the Marshall City School District.2 The plan
to create these two special schools, called "King Academy" and "Carter Academy," became popularly
known as the academy plan.
The enrollment for these two academies consists of approximately 175 African-American males
between the ages of five and eleven, attending kindergarten through fifth grade. The schools were
designed to alleviate the growing problems of at-risk inner-city youths living without the benefit of strong
male role models. The curriculum includes specialized classes in male responsibility, rites of passage
and future career possibilities. In order to address self-esteem problems and develop ethnic pride, the
schools promote an African-American-centered curriculum designed to teach the students about their
.
culture and heritage.
The School Board operates ten elementary schools in the School District. Eight of those ten
schools were not affected by the School Board's plan. They continue to admit students based on the
attendance zones approved by this Court in the Smith litigation. Admission to King and Carter academies
is both "voluntary" .and "competitive." It is voluntary because no student is assigned to either academy
against his will; a student must volunteer and apply. It is competitive in the sense that any AfricanAmerican male student from a family meeting the requirement of a single-parent female-headed household
from anywhere in the School District may apply. There were approximately 600 applications for the 175
spots available for the first academic year of the plan; The School District makes admissions decisions
based upon the application profile of the students. The testimony at trial indicated that the School District
attempts to achieve a "balance" in its admissions program between students who appear "acutely at-risk"

2 It should be noted for the record that the idea for creating two such schools had been debated for several
years, and this Court had been apprised of the fact that the Board was seriously considering such a plan long
before the 1992 order relinquishing jurisdiction, and indeed on several occasions counsel for the School Board
asked this Court for "instructions" as to whether such a plan would comport with the mandate of this Court in
Smith. This Court, however, repeatedly refused to express any view on such a plan, stating that any such
expression would be premature. This Court did state to all parties, however, that once unitary status had been
achieved, the School Board's obligation would simply be to avoid adoption of any program or policy that
constituted a new constitutional violation. In no sense, it should be emphasized, did the School Board
"sandbag,· or mislead this Court.
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for problems and students who meet the admission profile but do not appear presently to be "acutely atrisk.03 The plan was announced by the School Board as a "limited, three-year experiment."
The plaintiffs sought a temporary restraining order and preliminary injunction barring the
implementation of the plan. This Court refused preliminary injunctive relief, and that order was affirmed
summarily on appeal. During the pendency of this litigation, the two academies have been operating,
and have now completed one academic year. That year appears to have been a substantial success, and
this Court has taken into account this track record in reaching its assessment that the plan does not violate
the Equal Protection Clause.

m.

The Plaintiffs' Attack on the Academy Plan

The Plaintiffs contend that the specialized curriculum used at the Academies does not require a
uniquely African-American male atmosphere to succeed. Additionally, they argue the curriculum is
designed to address needs that all children, regardless of race or gender , face in the struggle to overcome
less than ideal circumstances. The Plaintiffs argue that the Academy Plan as currently designed is both
under-inclusive and over-inclusive.
Despite the School Board's rhetoric about attacking high
unemployment rates and dropout -rates among urban males, the Plaintiffs argue, the schools do not
specifically target at-risk males. Instead, the schools use as a proxy for an at-risk determination the fact
that a young black male is being raised in a female-headed, single-parent home in the inner city. This
formula, the Plaintiffs maintain, simply ignores those young males who live in two parent families that
are dysfunctional or problematic. It also includes, the Plaintiffs assert, those males who live in a stable,
loving environment that happens to be headed by a single female. The plan does nothing meaningful,
the Plaintiffs point out, to address the problems of school-age females, such as teenage pregnancy.
Finally, they argue, it completely ignores all young females and young males of different ethnic
backgrounds, including the significant Latino and Asian-American populations in the district, regardless
of their living environment.

In their legal arguments, Plaintiffs take what is close to an "absolutist" view of the meaning of
Brown v. Board of Educ.. The Academy Plan, Plaintiffs assert, is bQ1b separate and lUlequal. They read
Brown and the many decisions that have followed it as erecting what is in affect a per se prohibition on
the intentional creation of racially separate schools. They ·further read the Supreme Court's decision in
Mississippi Univ. for Women v. Hogan, 458 U.S. 718 (1982), in which the Court struck down a femaleonly admissions policy to a nursing school run by the state of Mississippi, as creating what is
"tantamount" to an absolute ban on gender-segregation in public education.

IV. The School Board's Defense of the Plan
In response to these complaints, the School Board argues that it is already "struggling valiantly,"
through a wide variety of programs, to address the special needs of all its children. The School Board
has created task forces, for example, to devise and implement programs targeted at the special needs of
Latino and Asian American students, and at such problems areas as violence, drug-use, and teenage
pregnancy throughout the District. The Academy Plan, the School Board insists, must be seen as simply
"one piece of the mosaic." The School Board relies heavily upon the empirical evidence it utilized in
making the judgment that all-male African-American academies, for students of young age who can still
"be reached and constructively engaged before it is too late,O to justify its plan. The Board also relies
on the fact that the plan is voluntary; no child is forced into either academy, and admission requests far
exceed the supply of spaces. Further, the Board points out, the plan is limited to only a small part,
roughly 20%, of the school district population for the ages affected, and is temporary-the Board will

3 As The School Principal for Carter Academy explained it quite bluntly, "We don't want to simply take
all the success stories out there, the kids who are doing well, for that would run counter to the main purpose of
the whole program. On the other hand, we also don't necessarily want to take the 175 most difficult and
incorrigible problem cases, because that might be more than we can handle. We made the educational judgment
that a mix would be most likely to succeed. And so far it's worked.·
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operate the academies for three years, and then assess its experience under them before deciding whether
to modify, extend, or abandon the plan.
Addressing the constitutional law issues, the School Board concedes that it has engaged in a
"purposeful" race-based and gender-based classification, and that this triggers a heightened level of
judicial scrutiny. The School Board takes a dramatically different view of the meaning of cases such as
Brown and Mississinni Univ. for Women v. Hogan, however. The Board insists that Brown and Hogan
should be read in conjunction with the numerous school-desegregation and "affirmative action" decisions
in recent years, decisions that do permit race-conscious and gender-conscious remedies to be employed
in certain circumstances. Arguing the plan is narrowly tailored to achieve compelling governmental
interests, and that it does not rest on racial or gender stereotypes nor stigmatize members of any group,
the Board asserts that its plan is consistent with the Equal Protection Clause.
No one will question the important governmental objective in the present case. Statistics
demonstrate the dismal performance of young urban males, and the compelling need to design programs
to assist these young men. Decreasing the number of high school drop-outs, homicides and unemployed
youngsters are laudable goals. The primary question is whether the Defendant's plan is the proper way
of achieving these goals. Defendant has proffered no conclusive proof that the exclusion of females is
substantially related to the' curriculum's objectives.
.

V. Analysis: Findings of Fact and Conclusions of Law
1. The Academy Plan was not enacted out of racial animus. The majority of School Board
Members are African-American.

The School Board's policy was, admittedly, controversial, with many passionate supporters and
many passionate detractors. The debate over the School Board's policy did not, however, break down
along any discemable racial, ethnic, gender, or political lines. Thus there were community leaders and
parents who were African-A~erican, Latino, white, male, female, to be found on both sides of the
controversy. While the debate was often about matters relating to race, ethnicity, or gender, it was not
conducted in a matter that was racist or sexist. The motivation of the School Board members, who voted
unanimously to adopt the plan, was benign and altruistic. In this regard, the Court is particularly
persuaded by the School Board's exemplary record in dealing with desegregation issues in the years since
1969, and by the Board's development of a strong empirical basis for its plan before moving forward.
2. While the Board's plan was adopted for altruistic purposes, it is nonetheless an overt racial
and gender classification. As such it must still be subjected to strict judicial scrutiny:' Strict scrutiny,
however, does not mean fatal scrutiny. As the Supreme Court recently explained in its voting rights
decision, Shaw v. Reno, 113 S.Ct. 2816, 2824 (1993), the Constitution is not "color-blind." See Plessy
v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J. dissenting). Race-conscious remedies are permitted
under the Equal Protection Clause. Shaw v. Reno, 113 S.Ct. at 2824. As the Supreme Court's recent

" Both the race-based and gender-based classifications implicate heightened standards of scrutiny under the
Equal Protection Clause. The standard of review for race-based classifications is "strict scrutiny," requiring a
"compelling" government interest that is "narrowly tailored." See Shaw v. Reno, 113 S.Ct. 2816, 282, 113
S.Ct. 2816, 2825 (1993); Richmond v. I.A. Croson Co., 488 U.S. 469 (1989) (O'Connor, I., plurality
opinion). The standard for gender-based classifications is "intermediate scrutiny." Excluding an individual
from a publicly-funded school on the basis of gender violates the Equal Protection Clause of the Fourteenth
Amendment of the United States unless the sex-based classification benefits "important governmental objectives"
and the
used are "substantially related to the achievement of those objectives." Garrett v. Board of
Educ., 775 F. Supp. 1004, 1006 (E.D. Mich. 1991) (quoting Mississippi v. Hogan, 458 U.S. 718, 724 (1982».
Because this Court holds that the Academy plan meets the "strict scrutiny" standard for race-based
classifications, the Court does not undertake a separate analysis under the "lesser-included" intermediate scrutiny
standard.

means
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"affirmative action" jurisprudence, makes clear, however, all overt racial classifications must be subjected
to strict judicial scrutiny.5 The Equal Protection Clause, the Court has insisted, does not embody a lower

standard of judicial review for the "benign" use of racial c1assifications. 6 Drawing on its prior opinion
in Richmond v. I.A. Croson Co.,' the Court in Shaw v. Reno thus observed that "[e]xpress racial
classifications are immediately suspect because, '[a]bsent searching judicial inquiry ... , there is simply
no way of determining what classifications are "benign" or "remedial" and what classifications are in fact
motivated by illegitimate notions of racial inferiority or simple racial politics. '"8
3. The Academy plan was not adopted out of "illegitimate motives of racial inferiority," or out
of "racial politics." It is a far cry from the invidious segregation outlawed by Brown v. Board of Educ.,
and indeed is designed to comply, in letter and spirit, with Brown and its progeny. It does not stigmatize
members of any racial group.' It is a voluntary plan, targeted toward a group that is high-risk. The
perception that this group is of high risk is not the result of the Board's indulgence in stereotype, but
rather the Board's emersion in compelling sociological data.
4. The School Board's experience in the first year of the Academy Plan has been encouraging.
While the statistics are not yet complete, it appears that substantial progress on many fronts has been
achieved. The academic t~t scores for the students in the two Academies have improved, and the
incidence of disciplinary difficulties, drug-use, and violence have all significantly decreased. Whether
the plan will have long-term benefits, of course, will take longer to tell. But the Court is impressed with
the fact that the experience accumulated thus far tends to confirm the predictions of the data used by the
School Board to justify this experiment.
S. The interests advanced by the School Board are compelling. The Court has been enormously
impreSsed by the data relied upon by the School Board to document that young African-American males
in this School District are plagued with a set of problems that have reached crisis and epidemic
proportions. To borrow from the Supreme Court's famous pronouncement in Green v. New Kent County
School Bd., 391 U.S. 430 (1968), "[t]he time for mere 'deliberate speed' has run out." Id. at 438
(quoting Griffin v. County School Bd., 377 U.S. 218, 234 (1964». It is time to devise a plan that
"promises realistically to work, and promises realistically to workllIDY." Id. at 439 (emphasis added).
6. The School Board is responding at present to the needs of all its children, without regard to
race, ethnicity, or gender. The Board has identified one group of children with specially acute needs.
The Board's classification does not treat similar persons in dissimilar ways. The African-American male
youths from single-parent female-headed families are not situated similarly to other children in the
District. This program is a practical, thoughtful, and educationally sound response to their problems.

5 See Shaw v. Reno, 113 S.Ct. at 1125. eAccordingly, we have held that the Fourteenth Amendment
requires state legislation that expressly distinguishes among citizens because of their race to be narrowly tailored
to further a compelling governmental interest.") See also Wygant v. Jackson Bd. of Educ., 476 U.S. 267,
277-278 (1986) (plurality opinion).
6

113 U.S. at 2824.

, 488 U.S. 469 (1989) (O'Connor, J., plurality opinion).
8 Shaw v. Reno, 113 S.Ct. at 2824 (quoting Richmond v. J.A. Croson Co., 488 U.S. 469, 493, (1989)
(plurality opinion) (citing Justice Scalia, concurring, id. at 520.» Justice O'Connor's opinion in Shaw also
quoted a prior statement by Justice Brennan that "a purportedly preferential race assignment may in fact disguise
a policy that perpetuates disadvantageous treatment of the plan's supposed beneficiaries." United Jewish Org.
of Williamsburgh. Inc. v. Casey, 430 U.S. 144, 172 (1977) (Brennan, J., concurring in part). See Shaw v.
Reno, 113 S.Ct. at 2824.
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It would be ironic indeed if a plan designed to attempt to deliver on the yet-unfulfilled promise of Brown
were to be struck down by a mechanical and superficial application of the Brown opinion. 9
7. The School Board's plan is narrowly tailored. The Board did not rush in and perform radical
surgery, but rather has moved cautiously, adopting a limited plan, using only two schools, with a current
duration of three years. Most importantly, the plan is voluntary. No African-American student, indeed
no student of any race, ethnic background, or gender, is forced to attend either Academy. While it is
true that students who do not meet the required profile are excluded from the Academies, it is clear that
Brown and its progeny do not establish any legally enforceable right for any student to attend any
particular school within a school district. If that were the case, busing and attendance zone alterations
designed to implement Brown would not be possible. School Boards have substantial discretion to use
even-race conscious policies for ameliorative educational purposes. See Swann v. Charlotte-Mecklenburg
Board of Educ., 402 U.S. 1 (1971).
8. The Academy Plan is simply not the type of "separate but equal" regime condemned by
Brown. No student is denied an education by the Marshall City School Board. All students except the
volunteers receive an integrated educational experience, pursuant to the policies of a unitary school
district approved by this very Court. The students denied to the Academy thus have no genuine grounds
for complaint. They are' not harmed. The students admitted have volunteered, and in light of the
empirical basis for the Board's decision, they are also not stigmatized.
Accordingly, the Court denies all relief requested by the Plaintiffs. Should the Board adopt
significant alterations in the current plan, or should experience or subsequent data indicate that
circumstances have changed in a manner casting doubt upon the assumptions of this opinion, there will
be time enough to revisit these issues in subsequent proceedings.
IT IS SO ORDERED
Mary Claiborne, District Judge

9 This Court finds the contrary analysis in Garrett v. Board of Educ. of School Dist. of the City of
Detroit, 775 F.Supp. 1004 (B.D. Mich. 1991) unpersuasive.
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Board of Education for School District
of Marshall City, Freedonia v. Samantha Jones, et. al
United State Court of Appeals
For the Sixteenth Circuit
Before Sedler, Cofline, and Gomez, Circuit Judges.
Sedler, Circuit Judge:
We affirm the judgment of the District Court. Having carefully and independently reviewed the
entire record, we adopt in its entirety the learned opinion of the Court below.
AFFIRMED
Cofline, Circuit Judge, Dissenting:
I respectfully dissent. I find it extraordinary-indeed, unthinkable-that 40 years after the historic
decision in Brown v. Board of Educ., 1 this Court would deign to approve a school board policy that
intentionally separates students on the basis of race, gender, and even family composition.
When in Brown v. Board of Educ. the Supreme Court declared that "in the field of public
education the doctrine of 'separate but equal' has no place, surely it meant .DQ. place. No matter how
strenuously the School Board the Court aSsert that this brazen racial classification does not stigmatize,
they fail to persuade. For what they fail to grasp, at bottom, is that Brown v.Board of Educ. at its core
is not a decision grounded in sociology, but in the Constitution. Brown is based on simple justice.
Brown did not state a sociological principle, but a moral and constitutional principle. The mandate of
Brown is not subject to revision with every new sociological study, or educational fad. Brown announced
a rule more sturdy than that. .
"Classifications of citizens solely on the basis of race 'are by their very nature odious to a free
people whose institutions are founded upon the doctrine of eqUality. '" Shaw v. Reno, 113 S.Ct. at 2824
(guoting Hirabayashi v. United States, 320 U.S. 81, 100,63 S.Ct. 1375, 1385, 87 L.Ed. 1774 (1943».
See also Loving v. Virginia, 388 U.S. 1, 11 (1967). Such classifications, the Supreme Court has
instructed, "threaten to stigmatize individuals by reason of their membership in a racial group and to
incite racial hostility." Shaw v. Reno, 113 S.Ct. at 2824 (citing Richmond v. J.A. Croson Co., 488 U.S.
469, 493, (1989) (plurality opinion» (and quoting United Jewish Organizations of Williamsburgh. Inc.
v. Casey, 430 U.S. 144, 173 (1977) (Brennan, J., concurring in part) ("[E]ven in the pursuit of remedial
objectives, an explicit policy of assignment by race may serve to stimulate our society's latent
race-consciousness, suggesting the utility and propriety of basing decisions on a factor that ideally bears
no relationship to an individual's worth or needs"». Whether voluntary or mandated, whether permanent
or temporary, does not matter. The Academy Plan determines who is and who is not fit to attend a
public school by examining the race, gender, and family structure of a student. This our Constitution
says we may never do.
I am deeply troubled by the blithe manner in which the Court deals with the other ethnic and
gender groups excluded from these academies. There is no genuine effort in the opinion of the Court
to explain why Latino or Asian American students may be constitutionally excluded from the Academy
Plan. And tellingly, the Court makes no genuine effort to distinguish the well-reasoned opinion in Garrett
v. Board of Eduction of the· City of Detroit,2 which struck down a similar experiment. As in Garrett,

1

347 U.S. 483 (1954).

2

775 F.Supp. 1004 (E.D. Mich.1991).
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the School Board here is attempting to use gender as a "proxy for other, more germane bases of
classification." 775 F. Supp. at 1007 (quoting Craig v. Boren, 429 U.S. 190, 198 (1976)). The two
studies used by the School Board in this case that convinced the Board to experiment with single-race
single-gender schools addressed only problems experienced by young urban men. General knowledge
and studies cited by the Plaintiffs show that young urban women are experiencing a tremendous amount
of difficulty as well. The teenage pregnancy rate is exploding, the dropout rate is on the rise and more
females are becoming involved in criminal activities. As noted in Garrett, "ignoring the plight of urban
females institutionalizes inequality and perpetuates the myth that females are doing well in the current
system." 775 F. Supp. at 1007.
While providing guidance for young African-American males is a noble goal, there is no basis
in law or science for determining that the best way to advance that goal is in a single-sex setting.
The Academy Plan curriculum as currently set suggests a false dichotomy between the
responsibilities, roles and talents of boys and girls. Planning for futuristic careers, mastering emotions,
learning skills to overcome life's challenges, and learning leadership skills are as necessary to the survival
and success of young women as they are to young men. Learning about the culture and heritage of
African-Americans is a gender-neutral study. These subjects deal with matters that are of great concern
to all adolescents.
I am also concerned that the false dichotomy in roles suggested by the single-sex schools could
have a negative impact on girls and on gender relations. The additional harm may result from males
believing that the roles and responsibilities they are taught are theirs alone, and that girls are somehow
inferior, or at least different in their expectations, desires and goals. In this respect the Academy Plan
is a dangerous precedent to be setting in the fight for equality. No female-only schools have been or are
currently being contemplated by the Board. This could be taken as a sign that girls are not worth the
extra effort. Such a perception in the minds of young males could have a lasting effect on their ideas
about women.
It may, of course, be true that urban females in Marshall City have a lower dropout rate and a
higher grade point average than their male counterparts, and that there is a seriously higher homicide rate
among young urban black males. But the School Board did not establish that any of these problems are
caused by the racially-integrated or co-educational aspect of the school system.
If the new Academy Plan curriculum, with its emphasis on smaller classrooms with intense
student-teacher interaction, longer school days, and discussions of roles and responsibilities were taught
in racially integrated, co-educational classes, it is probable that all the District's students would benefit.
I dissent.
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Board of Education for School District
of Marshall City, Freedonia v. Samantha Jones, et. al

In the Supreme Court of the United States

QUESTION PRESENTED:
Does a school board's creation of two elementary school academies limited to African-American
males students from single-parent female-headed families, in which enrollment is voluntary, and in which
all other schools in the district are operated in a manner integrated with respect to race, ethnicity, and
gender, violate the Equal Protection Clause of the Fourteenth Amendment?
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All Girl Or All Black Classes Needn't Reintroduce Inequality
Experiments Must Be Limited But May Have Role
Buffalo News
February 27, 1994
Of course these approaches raise questions
about segregation.

WHY DO so many girls who did well in
elementary school later drop behind boys in
sciences and math? And why can't public
schools do a better job of reaching inner-city
black male teen-agers and keeping them from
dropping out?

But comparisons of today's classes with those
that prompted the U .S.Supreme Court's
conclusion that separate is "inherently unequal"
ignore crucial differences.

In some parts of the country, thoughtful
teachers and parent& have come up with what
seems an obvious answer: classes or even whole
schools designed to attack these educational
problems specifically.

Detroit's experiment, for example, was
proposed by those in the community as a means
of saving their children, not imposed by others
seeking to keep someone out. Similarly, an
all-girls math class in Ventura, Calif., was
begun by a female teacher.

But their ideas have run up against another
concern: the fear of unequal educational
opportunity .

These classes are attempts to help those being
pulled aside, not to"protect" some larger group
from them.

Nothing could be less desirable than a return
to the old days where blacks and women were

As proponents have noted, they also are the
very embodiment of· the school-based
local-control movement that is spreading through
education.

educated separately from white males because of
the assumption that there were subjects they just
couldn't learn. But that's not what's being
proposed.
Compelling problems sometimes demand
innovative solutions. So it is with high school
classes - or even whole schools - designed to
give a new kind of teaching to groups that can
benefit from it.

Nevertheless, courts ruled against the Detroit
plan and it had to be modified to admit whites.
Math and science classes designed around
females' needs also may have to admit boys who
want to enter. But that doesn't mean the effort is
not worth a try.

The all-male academies opened in Detroit and
some other public schools in recent years were
one such attempt. The schools used black male
teachers as the role models some boys might not
~et at ~ome and emphasized discipline and pride
m trymg to redefine for troubled boys what it
really means to be a man.

Granted, bigots may cite the classes as
"proof' that women or minorities can't cope.
But if the classes are successful, they will make
exactly the opposite point; they will be proof
that it is the educational setting, and not the
students, that is at fault.
By no means will all students need a specially
designed environment to flourish, and the
programs should be narrowly tailored and
limited in scope.

More recently, attention has focused on
all-girl math and science classes in a few
schools. The classes are intended to make girls
feel more secure dealing with math and science,
and they also address the difference in male and
female learning styles suggested in some
research. For example, girls seem to learn better
by working cooperatively.

But we cannot afford to write off the young
people who might need this help to succeed.
c 1994 The Buffalo News.
Reprinted by permission.
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Ghetto Blasters: The Case For All-Black Schools

Traub, James
The New Republic
April 15, 1991
Like it or not, the all-black-male school looks
like the chief educational innovation of 1991. In
mid-January the New York City Board of
Education sympathetically discussed a proposal
for an all-black, "African-centered" high school.
The proposal was throttled by fierce opposition
but appears to have been revived by an
endorsement from Mayor David Dinkins. The
Detroit school board recently backed a plan for
a similar school.. One elementary school in
Baltimore established an all-black-male class last
year. This September the Milwaukee public
schools will open the doors on two
"African-American Immersion Schools," at the
elementary and junior high school levels.

and 8 percent Asian. In Detroit the school
system is 90 percent black: there's no need to
refer to the new academy as "all-black." And
courts have generally refused to mandate busing
students between city and suburban systems.
Anger at "resegregation" is, therefore, moot. "A
lot of people who talk about this don't
understand the reality we're dealing with," says
Normati Fruchter, a grants officer at the Aaroti
Diamond Foundation, which has offered to
underwrite the New York school. "In a lot of
the public schools in New York City de facto
segregation is the rule. "
Desegregation is, of course, a reality in
smaller cities and rural areas allover the
country-testimony to the triumph of liberal ideals
over public resistance. Milwaukee, for example,
has lived under a court order since 1977, and
though the system is almost 60 percent black, all
but nineteen of its 150 schools are deemed
integrated. But integration has not always had
the salutary effect that was expected when the
Brown Court overthrew the doctrine of separate
but equal. A task force appointed last year found
that in the city's fifteen high schools, all but one
integrated, white students averaged a score of
about 60 on a reading test administered in the
tenth grade, and blacks about 25. A gulf of
equal size existed in math and reading tests, in
the second, fifth, and seventh grades. The task
force took the findings as an indictment of the
. schools and recommended to the school board an
ambitious all-black school experiment.

The prospect of race- and gender-segregated
schools provoked horror among civil rights
leaders. Kenneth Clark, the scholar whose
research informed Brown v. Board of Education,
called the New York plan "shocking." The New
York Civil Liberties Union threatened to sue,
claiming that racially separate schools violate
Title VI of the 1964 Civil Rights Act. The
NAACP has joined the opposition, though some
local members have sympathized with the idea.
But what if all-black schools prove to have
some educational value for children who
otherwise seem doomed to failure? All-black
schools, like other educational novelties, can be
well or poorly designed. Right now the fixation
on an "Afrocentric" curriculum means that the
proposed schools will likely be mired in dubious
pedagogy. But that needn't be the case. A school
that seriously tries to address the problems of
underclass children is worth trying.
The benefits of desegregation are hypothetical
to millions of black children. In almost all of the
nation's big cities, so many whites have
decamped for the suburbs that integration is
impossible. New York's schools are 38 percent
black, 34 percent Hispanic, 20 percent white,

If integration isn't working, the argument
goes, let's try segregation. "We're just saying
that we have to try something to see if we can't
improve the academic performance of black
boys," says Joyce Mallory, head of the
Milwaukee school board. Black children,
especially black boys, suffer disproportionately
from the debilitating effects of poverty;
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violence, and splintered families. Boys with no
father at home-two-thirds of the black students
in Milwaukee, says Ken Holt, a high school
principal who is directing the development of the
new schools-are not likely to relate well to
school authority.

may be through a loop of self- affirmation. " The
idea that black-and white-students need to learn
more about black culture and history is hardly
controversial. However, the goal of the Afrocentrists is not to supplement the content of
school curriculum, but to transform it. The draft
proposal for the Ujamaa Institute, as the New
York school is to be known, repeats the tiresome
argument that the traditional curriculum slights
the achievements of ancient Egypt and thus fails
to acknowledge "the clear African Roots' of
Greek and Roman civilization. "

The proposed all-black schools tend to stress
values and a sense of community. The schools in
both Milwaukee and Detroit are to include"
mentoring" programs for boys, "rites of
passage" (like a bar mitzvah, says Holt) , longer
school days, and, in Milwaukee, tutoring on
Saturdays. Teachers are expected to make
extraordinary commitments to students.
Milwaukee is planning to have teachers stay with
the same students for s.everal years. In the
school planned for Detroit (should it pass legal
challenge) students will be expected to wear a
jacket and tie to class. The day before I spoke to
Dr. Clifford Watson, a school principal who
developed the Detroit proposal, six boys had
been robbed of or shot over their fashionable
eight-ball jackets, which Watson doesn't permit
in his own school. "We want to find out how we
can get these young men to behave better," he
told me, in a majestic understatement.

What's more, Ujamaa would be founded on
the Nguzo Saba, or Seven Principles, an
African-American version of the Ten
Commandments currently fashion able among
militant Afrocentrists. The author of the
proposal, Basir Mchawi, argues that the Nguzo
Saba represent "universal values" rather than
vanguard ones , but he has some trouble universalizing the principle of faith in "the
righteousness and victory of our struggle. " (Like
"the struggle to pass a test," he says.) Mchawi,
who graduated from the elite Bronx High School
of Science, talks earnestly about the need for
tough academic standards, but the Ujamaa
proposal isa lot longer on Afrocentrism than on
pedagogy.

So far, so good. People like Watson have
been inspired as much by the success of
inner-city parochial schools, many of which are
virtually all-black, as by the movement for
Afrocentric education. There is solid evidence
that parochial schools, with their clear sense of
purpose and their emphasis on discipline and
academic rigor, do better with poor minority
children than public schools do. (parochial
schools may also skim off the students more
likely to succeed.) In effect, the concern of
people like Watson with these behavioral issue s
represents the conservative pole of the new
school movement.

The real problem with all-black schools is not
the fact of racial isolation, which is already a
reality, but the divisiveness, and the sheer
fiddle-faddle, of the Afrocentrism that these
schools seem likely to practice. The Africanamerican Immersion Schools in Milwaukee, for
example, which appear to be premised on the
need to compensate for the trauma of poverty
and underclass culture, arc actually based on the
theory that black children fare poorly in school
because they are cognitively different from
whites.

But then there's the Afrocentric part.
Advocates simply take it for granted that a
curriculum that stresses the achievements and
history of black Americans and Africans will
bolster the self-esteem of black students by
giving them positive role models. Fruchter even
suggests that "the way back to a common culture

"Research indicates, " says Holt, that children
of color are "sensory- perceptual learners It; that
they are "broad-field-dependent"; that they have
"more advanced linguistic development than
other cultureS" (because they watch more TV,
Holt speculated). But they fail because schools
are structured around the cognitive patterns of
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whites. The immersion schools will thus offer,
to choose one example, "ethno-mathematics, in
which problems are presented in a narrative
form allegedly geared to black learning styles.
II

The trick, then, is to preserve the
pedagogically sound part and dispose of the
polemics. The parochial schools are one possible
model; a better one might be the "effective
schools movement," which stresses a strong
principal, a focus on basic skills, and high
expectations. An experiment in Dade County
involving two all-black-male classes at the
kindergarten and first-grade levels drastically
reduced disciplinary problems and increased
academic performance by stressing precisely
these objectives. A formally all-black school,
Afrocentric or not, might still face legal
challenge, though Milwaukee may have
circumvented the issue by placing the program
in existing all-black schools. (An all-black-male
school would still be vulnerable on grounds of
sex discrimination.)
Schools cannot be expected to act as
surrogates for stable families and communities.
But it's clear that they can make a difference.
Focusing on the problems of poor, inner-city
children in an all-black, or even all-black-male,
setting may be one way of creating an
atmosphere in which students ca n concentrate
and even learn. It would be wrong to dismiss the
idea on traditional civil rights grounds, just as it
is wrong to debase it with Afrocentric baloney.
Good s'chools cannot afford doctrinal purity, no
matter what the doctrine.
JAMES TRAUB is the author of Too Good
To Be True, the story of the Wedtech scandal
(Doubleday)
Reprinted by permission of THE NEW
REPUBLIC, c 1991, The New Republic Inc.
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Fighting A Racist Legacy

By Thomas Toch; Betsy Wagner, Constance Johnson,
Kukula Galstris; Anne Moncreiff Arrarte; Missy Daniel
U.S. News & World Report
December 9, 1991
students, many of whom had long records of
failure in the public schools.
A typical example is the 244-student Ivy Leaf
Middle School in Philadelphia, where kids sport
neat green blazers and box haircuts. It's a small,
no-frills academy with $ 2,100 tuition and a
parking-lot playground - a school serving
mostly blue-collar families in a residential
neighborhood. The school's hallways and
classrooms are festooned with maps of Africa
and photographs of George Washington Carver
and Rosa Parks.· But Ivy Leaf is not attempting
to rewrite history in a way that excludes white
achievements or ignores black failings. The
reading list for seventh-grade English class
includes Booker T. Washington's "Up From
Slavery" but also Kipling's "Captains
Courageous." And eighth graders learn that in
tribal Africa, blacks were frequently perpetrators
rather than victims of slavery.

At Urban Day School in Milwaukee, a red,
black and green African- American flag hangs
alongside the Stars and Stripes in each
classroom. In Newark, N.J., the 500 students at
the Chad School begin each day by reciting the
poem "A Pledge to African People." The two
schools are among an increasing number of
private institutions that are· attempting to
strengthen the education of black students by
emphasizing African and African-American
culture.

a

There are about 350 "Afrocentric" academies
nationwide, educating some50,OOO students.
Critics have roundly attacked the idea of
schooling blacks separately; they charge that the
schools substitute racial pride for academic
achievement and promote tribalism and racial
resentment at the expense of a shared national
heritage. "These kids are not Africans; they are
Americans," argues 'former U.S. Secretary of
Education William Bennett. "This is the country
they need to know about. "

Nor is the emphasis on African and
African-American culture at Ivy Leaf andother
Afrocentric academies an end in itself. Rather,
it is part of the schools' broader commitment to
their African-American students: The schools are
sympathetic, in the widest sense of the word, to
the hurdles that their students face being black in
a society with a legacy of racism. Such
"sympathy" translates into caring and high
expectations.

Afrocentrism's extreme supporters do indeed
advocate a curriculum taughtwholly from a black
perspective. And some claims advanced under
the banner of Afrocentrism are both racist and
factuallysuspect. One leading Afrocentrist
document, the Portland Baseline Essays, argues
that "black literature is manipulated and
controlled by white editors and publishers" and
that Africa is ' 'the birthplace of mathematics and
science. "

The Afrocentric strategy seems to be paying
off academically. A recent studyof 82 black
private schools nationwide found that over 60
percent of the schools' students were scoring
above national averages in reading and math. At
Ivy Leaf, a majority of students go on to top
parochial high schools or public magnet schools.

Pride and success. But such stridence isn't
representative of most privateAfrocentric
schools. In the main, their aim is greater
self-esteem and higher test scores, not racial
separatism. The schools are producing
impressive results with inner-city minority
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The creation of black academies reflects a
major shift in thinking withinthe black
community about integrated schools, a shift
articulated by Wisconsin State Assemblywoman
and choice advocate Polly Williams: "I'm for
education, not integration." Critics warn that
such rhetoric represents a return to the doctrine
of separate but equal, that it violates the spirit of
the U.S. Supreme Court's landmark 1954 Brown
v. Board of Education decision.
But if the ideal remains fully integrated
schools, the successes ofAfrocentric academies
in strengthening both the hearts and minds of
students are tough to ignore. The public-school
systems of Milwaukee and Detroit have taken
notice. They opened their own experimental
Afrocentric schools this fall.
"Ivy Leaf has dedicated itself to
teaching about the black experience. As a black
man, that's important to me. It is important for
my children to know from whence they came. I
don't worry at all about Brendan and Lucien
goint to an all-black school. I think they are
better prepared to face the white world. Ivy Leaf
is not completely Afrocentric; it teaches about
other things, too. The jelling of the two worlds
is what is good for the kids." -Lucien and
Loretta Tate Crump, parents of Lucien and
Brendan Crump
Copyright c 1991, U.S. News & World
Report. Reprinted with Permission.
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IDEAS & TRENDS: Rethinking Deliberately Segregated Schools
SUSAN CHIRA
The New York Times
July 11, 1993, Sunday, Late Edition - Final
The groundswell of support for schools geared
to one group raises questions about the very
definition of public schooling, and whether
society is moving toward a new kind of
segregation - one by choice.

WHEN New York State's highest court ruled
last week that a school district created to
accommodate Hasidic Jews was unconstitutional,
it stoked a debate about whether specialized
public schools represent a disturbing return to
segregation or the only way to reach children
whom public education has failed.
Schools designed for one group - even if
technically open to any student - are being
proposed or have opened across the country in
the last few years: academies aimed at young
black men in Detroit and New York City; a
Latino Leadership high school and one for gay
students in New York City; and the school in
last week's case, one for disabled Hasidic
children in Kiryas Joel, N.Y.

"The public school ideal is changing from
school being an instrument for developing a
unified culture to school providing a way for
children both to maintain their culture and
appreciate the culture of others," said Walter
Feinberg, a professor of the philosophy of
education at the University of nIinois at
Champaign-Urbana.
These new schools share a concern for
preserving religious, ethnic or racial identity. In
Kiryas Joel, where virtually all the residents
belong to the

Supporters say the schools are a last resort
remedy for discrimination thatthey say blights
these children's chances in regular public
schools. Opponents call them separatist, divisive
and a perversion of the very ideals of public
schooling and the commonweal.

Satmar sect of Hasidism, parents of disabled
children argued that they needed a separate
village school district because the public schools
refused to accommodate their religious and
cultural sensibilities. Private religious schools,
they said, could not afford to include the
disabled children.

Yet there is less and less agreement on what
those ideals should be in a time when long-held
beliefs about the merits of racial integration and
cultural assimilation are under attack.

Last week, the New York State Court of
Appeals ruled that the district was an
unconstitutional "endorsement of religion." But
Dr. Steven Benardo, superinten dent of the
Kiryas Joel district, said that the public school
for disabled children, while allowing for the
village's religious sensibilities by not observing
Halloween or Christmas, was secular: contrary
to Orthodox Jewish custom, girls and boys
attend classes together.

Angry at the high failure rates for many black
children in integrated schools, more black
families are looking to all-black schools to infuse
children with racial pride and offer role models
of successful and powerful black adults. More
families are rebelling against the old idea that
schools should melt down ethnic identification to
create an all-purpose American culture. And
many say that because schools are de facto
segregated by race and class, the fear that
special schools would promote segregation is
misplaced.

After years of wrangling, the New York City
Board of Education plans this fall to open the
Ujamaa Institute, a high school aimed at black
and Hispanic males that will emphasize values
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and black and Hispanic culture. Next March, it
plans to open the Leadership School, originally
dubbed the Latino Leadership School, aimed at
Hispanics. But the New York Civil Rights
Coalition has filed discrimination complaints
against both schools, and the United States
Department of Education's Office of Civil
Rights is investigating.

who is credible to tell them there is a way out. "

Professor Feinberg said that, while he
believed that the goal of public education fostering a society where people of different
cultures live together - is one worth cherishing,
it remains elusive. Most inner-city schools are
filled with poor minority students; white and
middle- to upper-class students fill most
suburban schools.

In Detroit, a judge ruled two years ago that
the city could not exclude girls from three
elementary schools designed exclusively for
black boys, but the schools remain
predominantly male, with a curriculum that
features black culture and an unusually high
number of male teachers as role models. In
Baltimore, parents may put their children in
all-boy or all-girl classes within several
elementary coeducational schools. Milwaukee
and Minneapolis opened schools with
Afro-centric curriculums, and such curriculums
are in place in dozens of cities from Portland,
Ore. to Camden, N.1.

"There are incidents or occasions where these
schools are justified, where corrective measures
are necessary," he said. "In general, they ought
not to be the rule. But when we are pushed
toward that position, it says something terribly
bad about our society. "
Copyright c 1993, The New York Times.
Reprinted with Permission.

Critics say these trends are subverting an ideal
of a common culture and substituting ethnic
Balkanism. "These schools are taking the word
'public' and distorting it," said Michael Meyers,
executive director of the New York Civil Rights
Coalition. "To say that minority kids need racial
pride and have to be separated from other people
- this is paternalistic and racist," added Mr.
Meyers, who is black.
But defenders say the common culture as
defined in the schools of a generation ago was
never really common, but rather one imposed by
a dominant white majority to the detriment of
minority children. And they say that public
schools' record in educating minorities is so
abysmal that radical steps are needed.
"Our children are failing in epidemic
proportions, " said Dr. Spencer Holland, director
of the Center for Educating Black Males at
Morgan State University in Baltimore, who
proposed the single-sex classes in Baltimore.
"African-American males are in a culture that is
so unique to them, and there's no one around
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