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INTRODUCTION

In the past seventy-five years, property rights litigation has
transform edfrom aconstitutionalafterthoughttoamajorforcein
thedefenseofafundamentalright.Itdidnothappenovernight, and
itdidnothappenwithoutsomeveryheavylifting, fortuitouscircum-
stances, andanintellectualrevivalintheAcademy.Forthefirstthird
ofthepastseventy-fiveyears, argumentssuggestinglimitsongovern-
mentactionbasedonpropertywereroutinelyunsuccessfuldespite
vaguesuggestionsfrom theSupremeCourtinthe1920s.Forthemid-
dletwenty-fiveyears, thecourtswerelargelysilent, with property
rights litigation barely registering on the Supreme Court�s radar. But
forthepastquartercenturyorso, argumentsthatwouldoncehave
been considered noveland concomitantly futilehavegained sub-
stantialtractioninthecourts, especiallytheSupremeCourt.

So, whataccountsforthetransformationofnoveltyintodoctrine?
Andhow doesoneavoidappearingtoonovel, such thatcourtswill
avoidafavorablerulingatallcosts?Thisarticlewillexploretheelu-
siveboundarybetweennoveltyandviabilityinpropertyrightscases.
Thethesisissimple: somenoveltyisgood, buttoomuchisdoomedto
failure.Anditisonlywhenanovelideaisaccompaniedbycompel-
lingfactsandintellectualheftthatthelaw islikelytobeadvanced.

The underlying premise ofthisessay isthatthe protection of
propertyrightsisoverallabenefittobothsocietalneedsandindivid-
ualliberty.Propertyrightsareafundamentalattributeoftheliberty
thattheFederalConstitutionisdesignedtoprotect.Inarguingfor
casesthatadvancethecauseofpropertyrights, onemustneverforget
thatneithertheConstitutionnorthecourtswillcareaboutproperty
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foritsownsake;ratherthedefenseofpropertymustbeconsistent
withthedefenseoflargersocietalconcerns.AstheSupremeCourt
putitoveradecadebeforethedawnofthepropertyrightsrevolution:

[T]hedichotomybetweenpersonallibertiesandpropertyrightsis
afalseone.Propertydoesnothaverights.Peoplehaverights.The
righttoenjoypropertywithoutunlawfuldeprivation, nolessthan
the right to speak or the right to travel, is in truth, a �personal�
right, whether the �property� in question be a welfare check, a
home, orasavingsaccount.In fact, afundamentalinterdepen-
denceexistsbetweenthepersonalrighttolibertyandthepersonal
rightinproperty.Neithercouldhavemeaningwithouttheother.1

Thissentimentwasnotnew.Itwasanessentialingredientofintel-
lectual thought from John Locke�s SecondTreatiseonGovernment2 to
James Madison�s A PropertyinOurRights.3 But the Court�s recitation
ofthisprincipleaftera long dormancy during theheyday ofpro-
gressivism signaledanew respectandnew opportunitiesforalong-
ignored principle� a principle that was not novel in the larger sweep
ofhistory, butsomewhatnovelinrecenthistory: thatpropertyrights
deserved vigorousprotection bythecourtsfrom infringementsby
governmentagencies.

1.Lynchv.HouseholdFin., 405U.S.538, 552 (1972).

2.JOHN LOCKE, TW O TREATISES ON GOVERNMENT §§ 124, 201, 222 (�W henever the

legislatorsendeavortotakeaway, anddestroythePropertyofthePeople...theyputthemselves

intoastateofW arwiththePeople, whoarethereuponabsolvedfrom anyfurther obedience.�).

Lockeiscitedin Lynch for support of the Court�s thesis.

3.Jam esMadison, A Propertyin ourRights, THE NATIONAL GAZETTE, Mar.27, 1792,

reprinted in 1 PHILIP B.KURLAND & RALPH LERNER, THE FOUNDERS�CONSTITUTION Ch.16,

Doc.23 (Univ.ofChicagoPress1987), Madisonwrote:

Governm entisinstitutedtoprotectpropertyofeverysort;aswellthatwhichlies

in variousrightsofindividuals, asthatwhich theterm particularlyexpresses.

Thisbeing the end ofgovernm ent, thatalone isa justgovernm ent, which

im partiallysecurestoeverym an, whateverishis.Accordingtothisstandardof

m erit, thepraiseofaffordingajustsecuritytoproperty, shouldbesparinglybe-

stowedonagovernm entwhich, howeverscrupulouslyguardingthepossessions

ofindividuals, doesnotprotectthem intheenjoymentandcommunicationoftheir

opinions, in which theyhavean equal, and in theestim ation ofsom e, a m ore

valuableproperty.

Id. Form oreontheroleofpropertythoughtduringthefoundingoftherepublic, seeJAMES W .

ELY, JR., THE GUARDIAN OF EVERY OTHER RIGHT: A CONSTITUTIONAL HISTORY OF PROPERTY

RIGHTS (2ded.1998).
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I.THE ORIGINS OF MODERN PROPERTY RIGHTS

JURISPRUDENCE� PENNSYLVANIA COAL V. MAHON TO THE

MODERN ERA4

ThefirstSupremeCourtrecognitionofthepotentialofregulatory
takings, thefoundationofmodernpropertyrightsjurisprudence, came
in 1922 with PennsylvaniaCoalv. Mahon.5 In thatcase, theland-
ownershadsoldtheirmineralrightstovariouscoalminingcompa-
nies. Included in those sales were the �support estate.� In other words,
thecoalcompaniesboughtnotonlythecoalbuttherighttoallow
thesurfacetocollapseafterminingwithdrew thecoal.Beingthat
therewerefarmoresurfacelandownersthan coalcom panies, the
Pennsylvania legislatureadopted a statuteforbidding companies
from removingcoalthatmightcauseasurfacecollapse.Thecoalcom-
paniesobjected.JusticeHolmes, thegreatprogressive, Lochnerdis-
senter, andnotagreatfriendtobusiness, ruledinfavorofthecoal
companies, saying, �[t]he general rule at least is that while property
mayberegulatedtoacertainextent, ifregulationgoestoofaritwill
be recognized as a taking.�6 That�s it. There was no in-depth analysis

4.Foram orecom pletesum m aryofm odern takingslaw, seeJam esS.Burling, Private

PropertyRightsandtheEnvironm entAfterPalazzolo, 30 B.C.ENVTL.AFF.L.REV.1 (2002).For

acom pletetreatm entofregulatorytakingslaw, seeSTEVEN J.EAGLE, REGULATORY TAKINGS

(25thed., 2012).

5.260 U.S.393 (1922).Despitethecom m on assertion thatthedoctrineofregulatory

takingsbeganwithPennsylvaniaCoal, itism uchm oreaccuratetosaythatthedoctrinewas

revivedwith thatcase, andthatitwasdevelopedacenturyearlierin statecourtsand then

forgotten.See,e.g., KrisW .Kobach, TheOriginsofRegulatoryTakings: SettingtheRecord

Straight, 1996 UTAH L.REV.1211 (1996).Asa dissentingMontana Suprem eCourtjustice

recentlyexplained:

Contrary to the Court�s assertion in ¶ 67, the notion of a regulatory taking� where

thegovernm entregulatesprivatepropertyrights, asopposedtocondem ningor

directly appropriating private property� was recognized in this country long before

1922.Indeed, recognitionofthissortoftakingm aybefoundinthe19thcentury

decisionsofnum erousstatecourtsand even theSuprem eCourt.Seegenerally

KrisW .Kobach, TheOriginsofRegulatoryTakings: SettingtheRecordStraight,

1996UTAH L.REV.1211;Andrew S.Gold, RegulatoryTakingsandOriginalIntent:

The Direct, Physical Takings Thesis �Goes Too Far,�49AM.U.L.REV. 181, 228�38

(1999);EricR.Claeys, Takings,Regulations,and NaturalPropertyRights, 88

CORNELL L.REV.1549(2003);DavidA.Thomas, FindingMorePiecesfortheTak-

ingsPuzzle: How CorrectingHistoryCanClarifyDoctrine, 75U.COLO.L.REV.497,

519�33 (2004).

Kafka v. Montana Dep�t of Fish, W ildlife & Parks, 201 P.3d 8, 43 (2008) (Nelson, J., dissenting).

6.PennsylvaniaCoal, 260 U.S.at415.
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oftheTakingsClause, ortheDueProcessClauseforthatmatter.7

Nor was there much in the way of guidance beyond the test of �too
far.� But this sentence stands out from the other rhetorical flourishes
oftheopinionandhascometostandforthebeginningofmodernera
oftakingsjurisprudence.JusticeBrandeisdissentedfrom theholding,
saying that �the defendant has failed to adduce any evidence from
whichitappearsthattorestrictitsminingoperationswasanunrea-
sonable exercise of the police power.�8 Thiswasareflection ofthe
beliefthatanyvalidexerciseofthepolicepowercouldabsolveany
takingsliability.9Inaddition, Brandeissurmisedthattheremightbe
�an average reciprocity of advantage,�10 negatinganyliabilityforan
uncompensatedtaking.Foradissent,thisformulationhasbeengiven
greatweightandisoftentrottedouttodenytakingsliabilityforland
use regulations� in other words, �reciprocity of advantage� has been
athorninthesideofregulatorytakingscasesandhascoexistedun-
easilywiththeevolutionofregulatorytakingsdoctrine.

In looking at the Pennsylvania Supreme Court�s opinion in Mahon
v. PennsylvaniaCoalCo.,11 thereisnoindicationthatthepartiesac-
tually raised a �regulatory taking� or even a Takings Clause violation.
Sothisisnotacaseinwhichitisapparentthatthepartiesbrought
a �novel� takings claim or any sort of regulatory takings claim at all.
Butitdoesillustratethetwokeyelementsthatanynoveltakings
claim musthavetosucceed: itmusthavecompellingfacts, and it
mustbeafairlylogicalextensionofexistingdoctrine.Ontheformer
point, the facts might not seem terribly compelling today� with coal
companiescausingthecollapseofthesurfaceunderbuildings.But
theearlypartofthelastcentury, environmentalconsciousnesswas
not at the forefront of priorities� economic survival was.12 Moreover,
theCourtwouldhavebeen remindedthatthecompaniesactually
boughtandpaidfortherighttodothisandthatthesurfaceowners
hadessentiallyconvincedthelegislaturetorenegeonthedeal.Onthe

7.W hichissignificantbecauseanum berofthepropertyrightscasesfrom thiseradonot

separateoutthesetwoconstitutionalclauses.

8.260 U.S. at 419�20 (Brandeis, J., dissenting).

9.Mostfam ouslyarticulatedin Muglerv. Kansas, 123 U.S.623 (1887)(nogovernm ent

takingsliabilityfrom theprohibitionofthem anufactureofalcohol).

10.PennsylvaniaCoal, 260 U.S.at422 (Brandeis, J., dissenting).

11.Mahonv.PennsylvaniaCoalCo.118A.491 (Pa.1922).

12.Bythetim eofKeystone Bitum inous Coal Ass�n v. DeBenedictis, 480 U.S.470 (1987),

however, thepublicconsciousnesshadchangedenoughfortheCourttoreachadifferentresult

in acaseofalm ostidenticalfacts.
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doctrinalfront, theCourthadalreadyruledthatstatejudicialaction
canresultinatakingordueprocessviolation(thetwoconceptswere
used interchangeably during thisperiod).13 So itwasnota huge
stretch tosaythatan action ofastatelegislaturecouldresultin a
takingsclaim aswell.

From PennsylvaniaCoaltothe1980s, theideathataregulation
couldresultin takingsliabilitywasmoreofan academiccuriosity
thanauseabledoctrineinthehandsoflandownersandtheirattor-
neys.Itwasnotforwantoftrying.

In1926, theCourtinVillageofEuclidv. AmblerRealtyuphelda
schemeoflandusezoningagainstaclaim thatitviolatedtheFour-
teenthAmendment.14 TheCourtheldthatzoningplanlawfulbecause
it was not �clearly arbitrary and unreasonable, having no substantial
relation to the public health, safety, morals, or general welfare.�15As
tothefacts, theCourtwasnotconvincedthattheunprovenfinancial
im pactto the landownersoutweighed the negative effectsofnot
zoning.TheCourtwasparticularlyconcernedabouttheblightofpar-
asiticapartmentbuildingsonresidentialdistrictsandfeltnocompul-
siontoextendpropertyprotectionsinthiscircumstance.16 A couple
of years later, the Court did strike down a zoning regulation� this
time because on the facts there was no �practical use� for the property
and not an �adequate return on the amount of any investment for the
development of the property.�17 However, thisseemstohavebeena
one-offdecisionnottoberepeatedbytheCourt(outsidethecontext
ofnon-propertyrightsandrelatedcivilrightsviolations).18

A few yearsafterPennsylvaniaCoal, in1928, theCourtfoundno
problem whentheownerofcedartreeswasforcedtodestroyhistrees,
withoutcompensation, topreventthespreadofblightfrom thecedar
treestothemorevaluableappletrees.19 Again, thefactsinfavorof

13.See,e.g., Chicago, Burlington& QuincyR.R.Co.v.CityofChicago, 166U.S.226, 235

(1897) (�If compensation for private property takenforpublicuseisanessentialelementofdue

processoflaw asordainedbytheFourteenthAm endm ent, thenthefinaljudgm entofastate

court, undertheauthorityofwhichthepropertyisinfacttaken, istobedeem edtheactofthe

State within the m eaning of that am endm ent.�).

14.272 U.S.365(1926).

15.Id. at395.

16.Id. at394.

17.Nectow v.CityofCam bridge, 277U.S.183, 187(1928).

18.See,e.g., Vill.ofBelleTerrev.Boras, 416U.S.1 (1974);Moorev.CityofEastCleveland,

Ohio, 431 U.S.494 (1977).

19.Millerv.Schoene, 276U.S.272 (1928).
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thelandownerswerenotcompellingtotheCourt: eitherthecedar
treeswouldhavetoberemoved(andthetimbersold), orthemore
valuableappletreeswoulddie.TheCourtfoundnoneedtoapplyor
extendaTakingsorDueProcesstheorytothesecircumstances.20

Followingthisrelativeflurryofactivity, nothingmuchofanysig-
nificancehappenedinregulatorytakingsforthenexthalfcentury.21

W hathappenednext, beginninginthelate1970stomid-1980s, has
beenwrittenaboutextensivelyelsewhere.22 Inshort, throughaseries
ofcases, theCourtmanagedtoevadefindingtheexistenceofaregu-
latorytaking, althoughitestablishedanumberoftests, someofwhich
havewithstoodthetestoftime, othersofwhichhavenot.23 W iththe
exceptionofLoretto, eachoneoftheseattemptstoestablisharegu-
latorytakingfailed.24 Buttheycertainlyrepresentedwhathadtobe
considerednoveloratleastboldattemptstoclaim atakinginlight
ofoverfiftyyearsofsilencefrom theSupremeCourt.

II.THE 1987TRIFECTA

W hathappenednextin1987wastheculminationofgoodfacts, good
theories, andachangein theintellectualcurrents.W ith thecases

20.Form oreonthebackgroundofthedisputebetweenthecom petingownersofthesetwo

typesoftreesandwhytheclaim m ayhavefailed, seeW illiam A.Fischel, TheLaw and Eco-
nom icsofCedar-AppleRust: StateActionandJustCom pensationinMillerv.Schoene, 3 REV.
L.& ECON.133 (2007).

21.OnepossibleexceptioncouldbeUnitedStatesv. Causby, 328U.S.256(1946), acasein

whichairplaneoverflightsm adepropertyunusableandleadtogovernm enttakingsliability.
Butthatcasewasm oreakintoaphysicalinvasion, likefloodingorcom m andeeringtheuseof
theproperty, ratherthan atakingcausedonlybytheregulation oftheproperty.

22.SeeEagle, supranote4.

23.See,e.g., Penn.Cent.Transp.Co.v.New YorkCity, 438U.S.104 (1978)(thebeginning
oftheam orphousregulatorytakingstestsof�econom ic im pact,� �investm ent backed expecta-
tions� and �character of the regulation�); Kaiser Aetna v. United States, 444 U.S. 164, 179�80
(1979)(physicalinvasiontakingofprivatewaterway);Aginsv.CityofTiburon, 447U.S.255, 260

(1980) (establishing the �substantially advances a legitim ate state interest� and �econom ically
viable use� tests for regulatory takings, theform erofwhich wasrejected laterin Linglev.
Chevron U.S.A. Inc., 544 U.S. 528 (2005) (explaining that the �substantially advances� test
ofAginsisa DueProcesstest));San Diego Gas& ElectricCo.v.San Diego, 450 U.S.621

(1981);Lorettov.TeleprompterManhattanCATV Corp., 458U.S.419(1982)(physicalinvasions
are always takings); W illiam son Cnty. Reg�l Planning Com m �n v. Ham ilton Bank of Johnson
City, 473 U.S.172 (1985)(settinginm otionajurisdictionalbartobringingfederalconstitutional
takingsclaimsinfederalcourtsunlessthereisfinalagencyactionandstatecompensationrem-

edieshavebeenutilized);MacDonald, Som m er& Fratesv.Cnty.ofYolo, 477U.S.340 (1986)
(takingsclaim notripebecausealternativesnotpursued).

24.Ofcourse, tobeprecise, Lorettowasnotactuallyaregulatorytakingscasebutrathera

physicalinvasiontakingm orealongthelinesofCausbythanPennsylvaniaCoal�s �too far� test.
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throughthelate1970sand1980sthatgotclosetofindingaregulatory
taking� but not close enough for property owners� the Academy
hadbeguntostir.Therewerelaw review articlesacrosstheideologi-
calspectrum withm ostgivingsomedegreeofcredencetotheideaof
aregulatorytaking, albeitofteninlimitedterms.25

Most significantly, in 1985 Richard Epstein�s TheTakings: Private
PropertyRightsand thePowerofEminentDomain waspublished,
and Epstein�s libertarian view of regulatory takings reached a more
generalaudience.Thus, by1987, theacademicfoundationshadbeen
builtthatmadeitpossiblefortheCourttorecognizeandarticulate
thedoctrineofregulatorytakings.

Thefirstcaseof1987, KeystoneBituminous,26wasaninauspicious
beginningtothe1987takingscases.There, Pennsylvaniapasseda
regulationrequiringthatcoalminersleavesomecoalinthegroundin
ordertopreventthecollapseofthesurface.Thiswas, ofcourse, quite
similar to the facts that animated Justice Holmes�s decision in Penn-
sylvaniaCoal.Nevertheless, theCourtdistinguishedPennsylvania
Coalandrejectedafacialregulatorytakingclaim.Thecoaloperators
makingthetakingsargumentthoughttheyhadsomecontrollingau-
thorityinPennsylvaniaCoal, yettheirclaim couldhardlybecalled
�novel� in such circumstances. If anything, the government�s argu-
ment could be considered �novel� in light of that precedent. Neverthe-
less, the passage of time and the public�s embrace of environmental
valuesledtheCourttoreachadifferentconclusion.W henitcameto
theargumentthattheregulationwouldrequiretwenty-sevenmillion
tonsofcoaltobeleftintheground, theCourtessentiallyreasoned
thattheoveralleconom icimpactwasnotthatgreat.27

But,withFirstEnglishEvangelicalChurchv. Cnty. ofLosAngeles,28

theJusticeschangedcourse.W ithJusticeScaliawritingtheopinion,29

25.See,e.g., FrankI.Michelm an, Property,Utility,andFairness: Com m entsontheEthical

Foundations of �Just Compensation� Law, 80 HARV.L.REV.1165(1967);JosephL.Sax, Takings,
PrivatePropertyandPublicRights, 81 YALE L.J.149(1971), W illiam B.Stoebuck, A General
TheoryofEminentDomain, 47W ASH.L.REV.553 (1972);F.BOSSELMAN, D.CALLIES & J.BANTA,
THE TAKING ISSUE: AN ANALYSIS OF THE CONSTITUTIONAL LIMITS ON LAND USE CONTROL

(CouncilonEnvtl.Quality)(1973).

26.Keystone Bitum inous Coal Ass�n v. DeBenedictis, 480 U.S.470 (1987).Theopinionwas
writtenbyJusticeStevens,joinedbyJusticesBrennan, W hite, Marshal, andBlackm un.Justice
Rehnquist wrote the dissent, joined by Justices Powell, O�Connor, and Scalia.

27.Id. at499.

28.482 U.S.304 (1987).

29.HewasjoinedbyJusticesRehnquist, Brennan, W hite, Marshall, Powell, andScalia.

JusticeStevenswrotethedissent, joined by Justices Blackm un and O�Connor. The point of
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theCourtheldthatifaregulation takesproperty, evenforashort
periodoftime, compensationisduefortheperiodofthetaking.30 This
wasashotin thearm forpropertyownerswhohadbeen enduring
anendlesssue-and-start-overscenariofordecadesinCaliforniaand
elsewhere.31 In otherwords, afterFirstEnglish, landownerscould
seekcompensation, ratherthanjustinvalidation, asaremedyfora
regulatorytaking, givinglandownersandtheirattorneysanincen-
tivetosueandgovernmentsanincentivenottotake.32

Themosttellingvictoryforpropertyownersin 1987camewith
Nollanv. CaliforniaCoastalCommission.33 W iththatcase, theCourt
requiredthatgovernmentpermittingagenciesmustshow anexus
orrelationshipbetweenimpactscausedbyadevelopmentprojectand
themitigatingdemandsimposedonthedeveloper.Thistoowasnot
muchofanoveltyinthelaw;moststatesrequiredsucharelationship.
Indeed, sotoodidCaliforniainanumberofpublisheddecisions.But
whathadhappenedinCaliforniawasthatthisrelationshiptestwas

listingoutthenam esofthejusticesissimplytonotethattherewasnochangeinpersonnelthat

explainstheshifttowardsm orefavorablepropertyrightsopinions;itwasm orethecom bined

weight of the various justices� reactions to the particular facts and doctrines being advocated

in eachcase.

30.Id. Ultimately, onremandtothelowercourts, notakingwasfound.Buttheprincipalof

com pensationforatem porarytakingrem ainsintact.

31.See,e.g., San Diego Gas & Elec. Co. v. San Diego, 450 U.S. 621, 655�57 n.28 (1980).

JusticeBrennanseemedparticularlypeevedwiththefollowingadvicegivenbyaCaliforniacity

attorneytohisfellow cityattorneysata1974 annualconferenceoftheNationalInstituteofMu-

nicipalLaw Officersin California:

IF ALL ELSE FAILS, MERELY AMEND THE REGULATION AND START

OVER AGAIN.

Iflegalpreventativem aintenancedoesnotwork, andyoustillreceiveaclaim

attacking the land use regulation, or if you try the case and lose, don�t worry about

it.Allisnotlost.Oneoftheextragoodiescontainedintherecent[California]Su-

prem eCourtcaseofSelbyv. CityofSanBuenaventuraappearstoallow theCity

tochangetheregulationinquestion, evenaftertrialandjudgm ent, m akeitm ore

reasonable, m orerestrictive, orwhatever, andeverybodystartsoveragain....

Seehow easyitistobeaCityAttorney.Som etim esyoucanlosethebattleand

stillwinthewar.Goodluck.

Id. (citingLongtin, AvoidingandDefendingConstitutionalAttacksonLandUseRegulations,

38B NIMLO MUN.L.REV. 192�93 (1975) (em phasis in original)).

32.Ofcourse, California, beingCalifornia, devisedarulewhereininvalidationofaregulation

m ightonlybepartofthenorm alperm ittingprocess, duringwhich nocom pensation isdue.

See,e.g., Landgatev.CaliforniaCoastal Com m �n, 936 P.2d 472 (1997), cert. denied, 575U.S.

876(1998).

33.483 U.S.825 (1987).Thistim eJusticeScalia wrotetheopinion, joined by Justices

Rehnquist, W hite, Powell, and O�Connor. The dissenters included Justices Brennan, Marshall,

Blackm un, andStevens.
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beingjustifiedbyincreasinglytenuousorimaginativerelationships
atthebehestofincreasinglyaggressiveagencies, suchastheCali-
forniaCoastalCommission.InNollanforexample, thestateargued
that its demand of some thirty percent of the Nollans� property in ex-
changeforapermittoreplaceonehomewithasomewhatlargerhome
wasjustifiedbecauseofgeneralpoliciesinfavorofpublicaccessand
because building the home would create a �psychological barrier� be-
tween peopleandtheircoastline.Even takingtheseargumentsas
true, however, theCourtfoundthattherewasnorelationshipbe-
tweentheseharmsandtheparticularlandthattheNollanshadto
surrender.

W hilenoneofthesuccessfultakingsargumentsbeforetheSupreme
Courtcouldbecharacterizedasparticularlynovel, theydidwakeup
lawyersacrossthecountrytothepossibilitythat(1)moneycould
bemadeinregulatorytakingscases, (2)therewasanothercauseof
action in the lawyer�s quiver, and (3) the arrow could be pulled out
whennothingelsewouldseem towork.Thesefactors, combinedwith
theadagethatalittleknowledgeisadangerousthing, haveledtoa
plethora of �interesting� takings arguments since 1987. W hile many
regulatorytakingsclaimsfiledsince1987havehadasolidbasisinthe
law andfact, andwhilesomehaveevenbeensuccessful, theremain-
der of this article will focus on some novel claims� claims that could
becharacterizedasrangingfrom creativetobizarre.Muchhasbeen
writtenonthemorenormalrunofthemillregulatorytakingsclaims,
butnotasmuchonthosethataretrulynovelandidiosyncratic.

Toapropertyrightsadvocate, thereisaproblem withclaimsthat
seeknottopushtheboundariesofthelaw, butrathertoshatterthose
boundaries.Claimswithbadfactsorbadlaw leadtobaddecisions
thataffectcaseswithgoodfactsorgoodlaw behindthem.Advocates
forgovernmentauthorityandjudgessympathetictogovernmentar-
gumentswillusethesecasestodevelopprecedentsthatmakeiteas-
ierforthegovernmenttowinfuturecases.

III.COMPENDIUM OF SELECTED NOVEL TAKINGS CLAIMS

Thissection iswritten from theperspectiveofan attorneywho
seekstoadvancethecauseofpropertyrightsbycarefullylitigatingthe
bestfactsavailableincasesthatmaypushtheboundariesofthelaw
butneverpushtheboundariesbeyondtherealm ofreasonableness.
From theperspectiveofapropertyrightsadvocate, thebestcasesare
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thosethathighlighttheadverseconsequencesofbad governm ent
behavior� cases that will make the judiciary take notice that there
issomethingwrongthatmustbefixed.Caseswith unsympathetic
clientsorclientswithbizarregrievancesdonotadvancethecauseof
propertyrights.

A. SatellitesandTakings

Onepervasivethemethatlawyersshould takeaway from the
studyofregulatorytakingsisthatthefirststepinanypropertyrights
analysis, whethertheassertedclaim beingconsideredsoundsinreg-
ulatorytakingsordueprocess, istounderstandanddefinetheprop-
ertyrightatissue.Mostimportantly, therehastobeapropertyright
atissue.InUnitedStatesv. Willow RiverPowerCo.,34 thegovernment
raisedthewaterleveldownstream from ahydroelectricplantand
therebyreducedthedistancethewatercouldfallthrough thetur-
binesand, therefore, theefficiencyandprofitsfrom theplant.The
Court held this was not a taking because �not all economic interests
are �property rights�; only those economic advantages are �rights� which
havethelaw back ofthem ,�35 and they must be �legally protected
interests.�36 Becausetherewasnopropertyrightin anyparticular
downstream waterlevel, therewasnothingtobetakenandnodue
processtobedenied.Thelessonhereisthatapropertyownercontem-
platingaconstitutionalclaim overtheregulation ofpropertymust
firstunderstandwhatpropertyinterestisactuallyim plicatedbefore
proceedingtocourt.

ThissamethemewasrepeatednearlyahalfcenturylaterinLucas
v. SouthCarolinaCoastalCouncil37inwhichtheCourtreiteratedthis
pointfrom theoppositeperspective.Itfoundthatwhengovernment
asserts a �nuisance defense� to a takings claim, the government must
demonstratetheexistenceofthecommon law nuisancelimitation:
�Any lim itation [on the use of property] so severe cannot be newly
legislatedordecreed(withoutcompensation), butmustinhereinthe
title itself, in the restrictions that background principles of the State�s
law of property and nuisance already place upon land ownership.�38

34.324 U.S.499(1945).

35.Id. at502.

36.Id. at503.

37.505U.S.1003 (1992).

38.Id. at1029.
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W iththeseprinciplesinmind, weturntoHowardv. UnitedStates.39

In that case the plaintiff alleged that satellite surveillance of Howard�s
property as well as the government�s failure to accept a late contract
bid were takings. Think about it� if the government were to find
somekindofpropertyrightnottohaveasatellitegowhizzingbya
few hundredmilesoverheadeverycoupleofhours, andthentofind
thattheviolationofthatrightimplicatedatakingsclaim, theresults
wouldportendastronomicallevelsofgovernmentliability.W hileit
istruethatpropertyrightswereoncedefinedtoextendfrom thecen-
teroftheearthskywardtotheheavens, thatdoctrineexistedbefore
airflight.Thus, while Causby found thataircraftoverflights at
eighty-threefeetcould causeaphysicalinvasion-styletaking, the
Courttheredid soon thebasisoftheimpactoftheflightson the
ground, noton an anachronisticreliance on property definitions
originatinginthemiddleages.40 Now, tobefair, inadditiontomore
traditionalCausby-likeclaims,41 Howard wasn�t only claiming a strict
physicalinvasionoraclaim basedonananachronisticdefinitionof
property, but rather a taking of the �plaintiff�s privacy, peace of mind,
and ability to secure gainful employment.�42 Clearly, anew ageclaim
fora cadetofthespaceage.However, thecourtsuggested thatif
theseallegationsweretrue, theymightimplicatecriminalactsor
torts� claim s that were not cognizable in the court.43 Asforthe
contract-basedclaims, theclaimantfailedtoassertavalidoffer, so
therewasnocontractclaim ortakingofanysuchcontract.44

39.21 Cl.Ct.475(1990).

40.UnitedStatesv.Causby, 328U.S.256(1946).

41.W ell, sort of. �Plaintiff also claim s a taking of his personal �property� by agents of NASA

�who flagrantly, m aliciously and loudly fly com m ercial and sm aller aircraft at low altitudes con-

stituting a nuisance, and cause aircraft contrails that resem ble rocket launches.�� 21 Cl. Ct.

at477.

42.Id. at 479. Moreover, �NASA harassed him , watched his person, and listened to his

privateconversationscontinuouslyoverthepastseventeenyearsand, byunexplainedactions,

wastoblameforhislackof gainful employment.� Id. I supposeI shouldpointoutthatthisclaim

wasbroughtprose, andthatnoattorneywasresponsibleforitscontents.Surprisingly, Howard

didnotliveinCaliforniawheresuchclaimsmightbe considered m ore credible: �All of this activ-

ityallegedlyoccurredfrom 1973 topresentinW ashington, D.C.;Cam bridge, Massachusetts;

Chicago, Illinois; and Gary, Indiana.� Id.

43.Theintersectionbetweentortsandtakings, itshouldbenoted, canbesomewhatmurky.

See,e.g., ALI-ABA COURSE OF STUDY, TAKINGS AND TORTS: THE ROLE OF INTENTION AND FORE-

SEEABILITY IN ASSESSING TAKINGS DAMAGES SS036 ALI-ABA 437 (Feb. 17�19, 2011).

44.21 Cl.Ct.at478.
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B. DancingandTakingsI: LapDancingtheTakingsClaim Away

Attorneysarealwayshopingthenextbigdamagescasewillput
them intothelapofluxury.Connoisseursofdancemaywishtobeup
closeandpersonaltothedancers, especiallydancersengagedinthe
constitutionallyprotected artoflap dancing.45 And thedancersof
thisaestheticunderstandthatproximitybreedstips.Sowhenamu-
nicipalityimposesproximityrestrictionsontheexerciseofthisart
form, separating dancers from their customers, the dancers� income,
amongotherthings, mayshrink.Butdoesthisrisetoatakingofthe
foregonetips?

Afterall, weknow thatmoneyisproperty, thetakingofwhichcan
giverisetoavalidtakingsclaim.46 Butwhatifitisnotmoneyitself
thatistakenbutthehopetoearnmoreinthefuturefrom satisfied
customers?InGammohv. CityofLaHabra,47theNinthCircuitfound
that the dancers had not shown they had any sort of �property inter-
est� in that alleged loss of income. Thus the takings claim was prop-
erlydismissed.48 This claim was clearly an act of desperation� a quick
W estlaw perusalofthefateofproximityrestrictionsonlapdancing
makesitplainthatwhiletheSupremeCourt, inallofitswisdom, has
deemedthattheConstitutionprotectscertainsexuallyorientedar-
tisticendeavors, thatprotectionisnotabsolute, andvariousproximity
regulationsarepermissible.

C. DancingandTakingsII: RaisinsBackintheHighCourt

One ofthe truly greatcontributions to late twentieth-century
Americanculturewasthemash-upbetweenpopmusic, claymation,
andcommercialtelevision.W earetalking, ofcourse, aboutthetri-
umphantdancingraisincommercialsbroughttousbytheCalifornia
RaisinCommissionthatfeaturedHeardItThroughtheGrapevine.49

Raisinsmay becutewhen they dance, butgovernmentcontrol
oftheraisinm arketisnot, andithasengenderedm uch litigation.

45.According to plaintiffs in one case, �so-called �lap dancing,� [is] arguably another unique

form  of expressive conduct.� Colacurcio v. City of Kent, 163 F.3d 545, 556 (9th Cir. 1998).

46.See,e.g., W ebb�s Fabulous Pharm acies v. Beckwith, 449 U.S. 155, 164 (1980).

47.395F.3d1114 (9thCir.2005).

48.Id. at1122.

49.SeeVideo, HeardItThroughtheGrapevine, https://www.youtube.com /watch?v=pM2OK
_JaJ9I (lastvisited June 10, 2015)(originalversion);https://www.youtube.com /watch?v=
sDkA1pCQFOo(lastvisitedJune10, 2015)(MichaelJackson version);https://www.youtube
.com /watch?v=nhIvBZm QUW Y (June10, 2015)(RayCharlesversion).
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First, therewasa FirstAmendmentchallengetothefeeassessed
raisingrowerstofinancemarketingprograms, suchastheGrapevine
commercials.50 Itlost.Then there was an unsuccessfulantitrust
challenge.51 NeitherofthesechallengesmadeittotheSupremeCourt.
Butnow atakingsclaim hasmadeittheretwice.

Theunderlyingquestioniswhetherarequirementtogiveaportion
of a farmer�s raisin crop in exchange for permission to sell the re-
mainder is a taking of those raisins. In the case�s first trip to the Su-
premeCourt, thegovernmentandtheraisingrowersarguedwhether
thetakingscaseshouldhavebeen broughtintheCourtofFederal
Claimsorfederaldistrictcourt.52 TheNinthCircuithadtriedtoget
ridofthecase, buttheSupremeCourtsaidthedistrictcourtwasjust
fine.Butalongtheway, membersoftheCourthadsomescathing
characterizationsofthestatute.Notably, JusticeKaganremarkedat
oral argument that perhaps the best course would be for �the Ninth
Circuit...[to]trytofigureoutwhetherthismarketingorderisa
taking or it�s just the world�s most outdated law.�53

Butareturntothedistrictcourt, andeventuallytheNinthCircuit,
wasnoguaranteeofrelief.Afterdealingwithsomepreliminarystand-
ingissues, theNinthCircuitproceededtofindthataPennCentral
claim wasnotbeforetheCourtandthattherewasnophysicalinva-
sionoftheraisins.54 Thecourtreasonedthatphysicalinvasioncases
likeLorettoinvolvedonlyrealproperty, andsincetheCourtinLucas
suggestedthatTakingsClauseprotectionsforpersonalpropertywere
lessrobustthan forrealproperty, therewasnophysicalinvasion

50.See,e.g., Delano Farm s v. Cal. Table Grape Com m �n, 586 F.3d 1219 (9th Cir. 2009), cert.

denied, 131 S.Ct.159(2010)(holdingthatmandatoryassessm entsunderstatelaw donotviolate

theFirstAm endment), asdiscussedinJerem iahPaul, IsaGrapeJustaGrape?CaliforniaTable

Grape Com m ission�s Mandatory Assessm ent Funded Generic Advertising Schem e vs. Grower�s

FirstAm endm entRights, 21 SAN JOAQUIN AGRIC.L.REV.207, 212 (2012).Suchschem eshad

been previouslyupheldin Glickm an v. Wilem anBrothers& Elliott, 521 U.S.457(1997)(nut

treeassessments), butlaterwerecalledintoquestioninUnitedFoodsv.UnitedFoods, 533 U.S.

405(2001)(m ushroom m arketingordersviolatedFirstAm endm entbecausetheadvertising

wastheprincipalobjectoftheregulatoryschem e).

51.Delano Farm s v. California Table Grape Com m �n, 655 F.3d 1337 (Fed. Cir. 2011), cert.

denied, 133 S.Ct.644 (2012).

52.See Horne v. United States Dep�t of Agric., 133 S. Ct. 2053 (2013).

53.Oral Arg. in Horne v. Dep�t of Agric., 2013 W L 3132218, at *49 (2013).

54.�The Hornes, however, have intentionallydeclined topursuea Penn Centralclaim .

Instead, they argue the Marketing Order, though a regulation, works a categorical taking.�

Horne v. U.S. Dep�t of Agric., 750 F.3d 1128, 1138 (9th Cir. 2014), cert. granted, Horne v. Dep�t

ofAgric., No.14-275, 2015W L 213643 (U.S.Jan.16, 2015).
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takingoftheportion ofraisin crop (orcash in lieu)confiscatedby
thegovernment.55

Quitedisingenuously, theNinth Circuitalsosuggestedthatthe
Supreme Courtitselfhad eschewed finding a physicalinvasion
couldapplytopersonalpropertywhen itjustifieditsholdingwith
thiscitation:

SeealsoWash. LegalFound. v. LegalFound. ofWash., 271 F.3d
835, 854 (9thCir.2001)(enbanc), aff�d sub nom ., Brownv. Legal
Found. ofWash., 538U.S.216, 123 S.Ct.1406, 155L.Ed.2d376
(2003) (�The per se analysis has not typically been em ployed out-
sidethecontextofrealproperty.Itisaparticularlyinaptanalysis
when the property in question is m oney.�).56

W hatmakesthisdisingenuouswasthattheparentheticalfollowing
thecitationtoBrownabove was not from  the Supreme Court�s opin-
ion but from the Ninth Circuit�s and that the Supreme Court had ex-
presslyrejected the Ninth Circuit�s assertion:

W eagreethata perseapproach ism ore consistentwith the
reasoning in ourPhillipsopinion than Penn Central�s ad hoc
analysis.AswasmadeclearinPhillips, theinterestearnedinthe
IOLTA accounts �is the �private property� of the owner of the
principal.� If this is so, the transfer of the interest to the Founda-
tionhereseemsmoreakintotheoccupationofasmallamount
ofrooftopspacein Loretto.57

Havingdispensedwiththephysicalinvasion claim , theNinthCir-
cuitturnedtoconsideringwhethertheexpropriationofraisinswas
an exaction proscribed by the Supreme Court�s unconstitutional con-
ditionsdoctrine.Here, theNinthCircuitalsofoundnotaking, finding
thatthetestsofNollan andDolanwerebothmet.

W hileNollanitselfaskedwhethertheexactionsservedthepublic
interestofalleviatingaharm causedbythehomebuildingproject,
theNinth Circuithereasked simplywhethertheexaction served
thegovernmentendofstabilizingthemarket.ButNollanheldthat

55.750 F.3d at1139�40 (�[W ]e see no reason to extend Lorettotogovern controversies

involving personal property.�).

56.Id. at1140.

57.Brownv.LegalFound.ofW ashington, 538U.S.216, 235(2003)(citationom itted.).
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the condition must do more than advance a government�s purpose;
itmustadvanceagovernmentregulationdesignedtoamelioratea
harm causedbytheprojectitself.Thusin Nollan, theCourtwrote,
�here, the lack of nexus between the condition and the original pur-
poseofthebuildingrestrictionconvertsthatpurposetosomething
otherthanwhatitwas.Thepurposethenbecomes, quitesimply, the
obtainingofaneasementtoservesomevalidgovernmentalpurpose,
but without payment of compensation.�58Incontrast, theNinthCir-
cuitconcludedinHorne that �the Marketing Order program furthers
the end advanced: obtaining orderly market conditions.�59Onecould
add that �obtaining orderly market conditions� without tying them
toanydisorderly market conditions caused by Horne�s raisin crop is
akin to merely �some valid government purpose.� Therefore it is no
surprise that the raisin seizure passed the Ninth Circuit�s bowdler-
izedNollantest.

TurningtoDolan�s rough proportionality requirement, the Ninth
Circuit surmised that because allraisin producers are treated
equally60 andbecausethepercentageofraisinsexpropriatedisad-
justedannually, theDolan standard had been met. But the �equal
treatment� and �annual adjustment� rationales are non sequiturs:
neitherhasanythingtodowithfindingproportionalitybetweenthe
adverseimpactscausedbysellingraisinsandthedemandtoforkrai-
sinsovertothefederalgovernment.TheSupremeCourtisexpected
toissueitsrulingbytheendofits2014 term inJuneof2015.

Mostimportantly, allthisbotchedanalysisofNollan and Dolan
begsthequestion: W hatdoesthedemandforaportionofaraisincrop
reallyhavetodowithcontextofNollanandDolan?Isittheregula-
tionviaconditionsoftheuseofrealproperty?Thisisthesortofcon-
fusionthattheSupremeCourtwillneedtosortout.

D. TakingsbyLawyersinBlackRobes

W eknow itispossiblefortheExecutiveandLegislativeBranches
ofgovernmenttotakeproperty.Ithappensallthetime.A Depart-
mentofTransportationmaycondemnpropertyforaroad, oralocal
municipalitymayzoneaparcelintoinutility, givingrisetoliability

58.Nollan, 483 U.S.at837.

59.Horne, 750 F.3dat1143.

60.Id. at 1144 (�[T]he use restriction is im posed evenly across the industry.�).
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underan inversecondemnationclaim.ButwhatabouttheJudicial
Branch?Canittakeproperty?61

Theideathatacourtcanberesponsibleforatakingisnotnew or
novel.Ithasbeenkickingaroundatleastsince1897inChicago,Bur-
lington& QuincyR.R. Co. v. CityofChicago.62 Inthatcase, theCourt
obliquely referred toa statecourtbeing involved in thetaking of
privateproperty:

[A]judgmentofastatecourt, evenifitbeauthorizedbystatute,
wherebyprivatepropertyistaken forthestateorunderitsdi-
rectionforpublicuse, withoutcompensationmadeorsecuredto
theowner, is, uponprincipleandauthority, wantingintheduepro-
cessoflaw requiredbythefourteenthamendmentoftheconstitu-
tionoftheUnitedStates, andtheaffirmanceofsuchjudgmentby
thehighestcourtofthestateisadenialbythatstateofaright
securedtotheownerbythatinstrument.63

Butsincethen, thedoctrineofjudicialtakingshasnothad much
traction� until perhaps now. It did get a major boost seventy years
laterinHughesv. StateofWashington,64 inwhichJusticeStewart, in
a concurring opinion wrote that �a State cannot be permitted to de-
feattheconstitutionalprohibition againsttakingpropertywithout
dueprocessoflaw bythesimpledeviceofassertingretroactivelythat
the property it has taken never existed at all.�65

Hughesdealtwith questionsabouthow theStateofW ashington
viewedaccretionsofriparianproperty.JusticeStewartcontinuedthat

totheextentthatthedecisionoftheSupremeCourtofW ashing-
tononthatissuearguablyconformstoreasonableexpectations,
wemustofcourseacceptitasconclusive.Buttotheextentthat
itconstitutesa sudden change in state law, unpredictable in

61.For a m ore extended discussion on the argum ents leading up to Stop the Beach

Renourishm entv. Florida, seeJam esBurling, Bacchanalian BeachParties,PropertyRights,

andJudicialTakings: Argum entin StoptheBeachRenourishm entv.FloridaDepartm entof

Environm entalProtection, ALI-CLE PROGRAM: EMINENT DOMAIN AND LAND VALUATION LITI-

GATION (2010), availableathttp://www.ali-cle.org/index.cfm ?fuseaction=online.chapter_detail

&paperid=266347&source=2.

62.166U.S.226(1897).

63.Id. at241.

64.389U.S.290 (1967).

65.Id.



2015] NOVEL TAKINGS THEORIES 55

termsoftherelevantprecedents, nosuch deferencewould be
appropriate.66

Although the State in thiscase made no attemptto take the
accretedlandsbyeminentdomain, itachievedthesameresultby
effecting a retroactive transformation ofprivate into public
property� without paying for the privilege of doing so. Because
theDueProcessClauseoftheFourteenth Amendmentforbids
such confiscation by a State, no lessthrough its courtsthan
throughitslegislature, andnolesswhenatakingisunintended
thanwhenitisdeliberate, I joininreversingthejudgment.67

Finally, inStoptheBeachRenourishment,Inc. v. FloridaDepart-
mentofEnvironmentalProtection,68theCourtactuallytookupacase
premisedsolelyonajudicialtakingstheory.Inthiscaselandowners
claimed that the state�s assertion of title over beachfront property�
created in part by the addition of sand to the beach� was a taking.
Buttheuniqueand noveltwistherewasthatthelandownersas-
serted that the Florida Supreme Court�s rejection of the takings claim,
anditsassertion thatthepropertybelongedtothestate, effecteda
judicialtaking.The United StatesSupreme Courtultimately re-
jectedthisclaim basedonitsreadingofFloridalanduselaw.Butin
doing so, a plurality ofthe justicesopined thatin therightsetof
circumstances, therecouldbeajudicialtaking:

In sum, theTakingsClausebarstheStatefrom takingprivate
propertywithoutpayingforit, nomatterwhichbranchisthein-
strumentofthetaking.Tobesure, themannerofstateaction
maymatter: Condemnationbyeminentdomain, forexample, is
alwaysataking, whilealegislative, executive, orjudicialrestric-
tionofpropertyusemayormaynotbe, dependingonitsnature
andextent.Buttheparticularstateactorisirrelevant.Ifalegis-
latureoracourtdeclaresthatwhatwasonceanestablishedright
ofprivatepropertynolongerexists, ithastaken thatproperty,
nolessthaniftheStatehadphysicallyappropriateditordestroyed
itsvaluebyregulation.[A]State, byipsedixit, maynottransform
privatepropertyintopublicpropertywithoutcompensation.69

66.Id. at296.

67.Id. at298.

68.560 U.S.702 (2010).

69.Id. at715.
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This formulation doesn�t exactly give a practitioner a whole lot of
guidance.Moreover, thepossibilityofajudicialtakinggivesriseto
ahostofquestionssuch as: W hatcourtgetstodecidethatanother
courttookproperty?W hopaysthecompensation?From whatbudget?
Indeed, becausenojudicialtakingsclaim hasactuallysucceeded, any
attempttobringonecouldbeconsiderednovel, ifnotdaring.So, to
theextentthattheCourthadreferredtothepossibilityofajudicial
taking, isthatsomethingapractitionershouldactuallybring?Only
hindsightcananswerthatquestion.

E. GamblingonGovernmentContractsandLicenses

Asnotedabove, havingadefinablepropertyrightisessentialtoa
viableclaim thatpropertyhasbeentaken.W hileitiseasytounder-
standthatrealpropertyiscovered, otherlesstangibleassetscanbe
problematic.Governmentcontractsandlicensesareacaseinpoint.
W hile one may take a broad Madisonian view of property� that a per-
sonhasapropertyrightinmanythings70� one must be cautious in
equating the same degree of �right� to a government contract or a gov-
ernment-issuedlicense, becausetherightsinthatcontractorlicense
canbelimitedbytheverytermsoftheinstrumentitself.Thus, ifthe
termsofthecontractorlicenseallow forfutureinterferenceorrestric-
tion by the government, then there may be no �property right� to com-
plainaboutwhenthatinterferenceorrestrictionoccurs.71 Moreover,
thecontractorlicensemaybelimitednotonlybyitsexpressterms
butalsobytheimplicitunderstandingthatthetermsmaybealtered
byfuturelegislativeoradministrativeacts.72

Forthesereasons, disputesbasedontheregulationoflicensesdo
notmakeforthebestvehiclefordeveloping new precedentssup-
portingpropertyrights.Becauseoftheinherentmalleabilityin li-
censerights, judicialdecisionsonlicensecasesmightyieldnegative

70.Seesupranote3.

71.Itisalsoim portanttonotethatifonehasa viablecontractrem edy foran alleged

governm entbreach, thatrem edym ustbepursuedbeforeanytakingsclaim .See,e.g., Allegre

Villav.UnitedStates, 60 Fed.Cl.11 (2004).

72.See,e.g., TransohioSav.Bankv.Director, OfficeofThriftSupervision, 967F.2d598, 621

(D.C. Cir. 1992) (noting that the �unm istakeability� doctrine m eans that a contract m ay be im -

plicitly altered by later legislative acts� unlessthecontractinunm istakableterm ssaysother-

wise and that the contracting parties had the authority to so lim it the governm ent�s ability

tom akefuturealterations).
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understandings in other cases� that is, broad and imprecise language
in licensecasesm ay wellbleed overintotherealm ofmoretradi-
tionalpropertyrights, makingthelattermorevulnerabletogovern-
mentmanipulation.

InHawkeyeCommodityPromotions,Inc. v. Vilsack,73 theownersof
videolotterymachinesbroughtclaimssoundingincontract, takings,
equalprotection, anddueprocesswhen theIowalegislatureended
thelotterygames.W ith respecttothecontractclaim , itwasundis-
putedthattheownershadinvestedheavilyinthevideomachinesin
anticipation ofcarryingouttheircontractswith thestate.Butthat
wasnotenough.Assumingthattherewasacontracthere, theregu-
latednatureofthegamingindustrywasenoughforthecourttocon-
cludethatthepartiesshouldhaveanticipatedthatthelegislature
couldstepinandimposenew regulationsinthefuture.74

Asforthetakingsclaim, thistoowasa novelclaim .Thereisno
precedentholdingthatregulationofthegamingindustry, orevenits
outrightprohibition, can leadtotakingsliability.75 Here, thecourt
foundthatthemachinesandthebusinessofoperatingthem werein-
terestsinproperty.76Thestatenevertookpossessionofthemachines;
itjustdisallowedtheiruse.Andthebusinessoperation, althougha
propertyinterest, waslimitedbytherequirementtoobtainalicense
to operate. And because ��[t]he possession of . . . [a] license . . . is a
privilege personal to that person or entity and is not a legal right��
and �because Hawkeye�s . . . license cannot be sold, assigned, or trans-
ferred, it �lacks the indicia of a property interest.��77Alongthewayto
findingnotakingviolation, thecourtalso, andunnecessarily, found
thatLucasappliesonlytorealproperty, andthatinaPennCentral
analysisonefactorcanbedispositive: thatis, despitetheneartotal
destructionofthebusiness, thelackofreasonableexpectationsinnot
havingthelegislatureshutthebusinessdown, combinedwiththean
amorphousthird-prong analysis, wasenough toobviateany Penn
Centraltakings.

73.486F.3d430 (8thCir.2007).

74.Id. at 438 (finding �dim inished contract expectations� based on this understanding and

in thelanguageofthecontractitself).

75.Thesam ecom panylostasim ilarargum entinSouthCarolinainanopinionthatdidnot

providem uchofarationaleforrejectingatakingsclaim .SeeArm strongv.Collins, 621 S.E.2d

368(S.C.Ct.App.2005).

76.HawkeyeCom m odityProm otions, Inc.v.Vilsack, 486F.3d430, 43 (8th Cir.2007).

77.Id. at440.
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F. TakingsandtheAryanBrotherhood

ItisnotoftenthatonegetstodiscusstheAryanBrotherhoodinan
articleonregulatorytakings.Buttakingslawyershadthatopportu-
nityin Schneider v. California Dep�t of Corrections.78 Forthosenot
fam iliar with the lead plaintiff in this takings case, Paul �Cornfed�
Schneider, hereisabriefexcerptfrom theSanFranciscoChronicle:

Paul �Cornfed� Schneider, a high-ranking m em ber of the Aryan
Brotherhoodprisongangwhocametoprominenceastheowner
oftwodogsthatkilledaSanFranciscowoman, wassentencedto
athirdlifeterm inprisonMondayduringahearingthatwasse-
cretlyrescheduledtoprotecthim from an assassination plotby
fellow gangmembers.79

Inotherwords, heisnotthesortofpersononewouldwantforaneigh-
bor, especiallyconsideringthelocaleofhispresentneighborhood.But
heisapropertyowner, ofsorts, andhasbeenwillingtobringanovel
takings claim to protect his property� which happens to be the inter-
estheinsiststhatheearnedonhisprisontrustaccount.UnderCali-
fornia Penal Code, that interest was to be deposited in the �Inmate
W elfare Fund,� the moneys of which would be applied to certain ame-
nitiesfortheprisoners.80 Thecourt, however, didnotfindthatthis
penalcodeprovision answered thequestion ofwhethera property

78.151 F.3d1194 (9thCir.1998).

79.Thearticlecontinues:

Schneider, whoisalreadyservingtwolifesentencesintheCaliforniaprisonsystem

foravarietyofcrim es, wassentencedinU.S.DistrictCourtinSanFranciscofor

hispartinadrugsm ugglingoperationheranfrom PelicanBayStatePrisonand

the 1995 m urder of Sonom a County Sheriff�s Deputy Frank Trejo.

HetoldTheChronicleduringaninterview attheSantaRitaJailinDublinon

Saturdaythathehopeshisfederalprison sentencewillkeephim safefrom the

ganghebelongedtofor15years.HesaidwhenhearrivedatSantaRita, guards

told him the gang knew he wascom ing and had repeatedly asked ifhe had

arrivedyet.

State and federal authorities confirmed last week that the man called �the m ost

dangerous m an in California�in thewakeofDianeW hipple�s brutal death in

January 2001 has been m arked for assassination� or �placed in the hat,� in the

parlanceofthewhitesuprem acistgang.

CharlieGoodyear, �Cornfed� Draws 3rd Life Term  . . ., S.F.CHRON., Oct.28, 2003, http://www

.sfgate.com /bayarea/article/Cornfed-draws-3rd-life-term -Inm ate-in-2580493.php.

80.Schneider v. California Dep�t of Corrections, 151 F.3d 1194, 1196 (9th Cir. 1998).
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righthad been created, noting thatmany property interestsexist
�wholly independent of statutes.�81 Ultimately, thecourtfoundthat
Schneiderand hisfellow travelersdid havea propertyinterestin
whateverinteresttheiraccountsearned, despitethelackofstatutory
recognition. In response to the state�s argument that because prop-
ertyisdefinedbystatelaw, andastatecandefineawayaproperty
interest, thecourtnoted,

Rather, there is, we think, a �core� notion of constitutionally pro-
tectedpropertyintowhichstateregulationsimplymaynotintrude
without prom pting Takings Clause scrutiny. The States� power
vis-a-visproperty thusoperatesasa one-wayratchetofsorts:
States m ay, under certain circum stances, confer �new property�
statusoninterestslocatedoutsidethecoreofconstitutionallypro-
tected property, but they m ay not encroach upon traditional �old
property� interests found within the core.82

This is clearly a case of bad facts� because who really cares about
pettyamountsofinterestaccruingintheaccountsofacollection of
bad and verybad people?Butwhatthiscasedid havegoingforit
wastheapplicationofsomeverywelldefinedlaw holdingthatgov-
ernmentcannotwithholdinterestonaccountsofmoneyheldbythe
government.83 But, intheendthebadfactsledtoadissatisfyingre-
sultfortheprisoners: onremand, thecourtfoundthatwhateverin-
teresthad been earned wassubsum ed on averageby thecostsof
administeringthefundsandthatthecompensationowedamounted
tonothing.84 Onfurtherappeal, theNinthCircuitheldthateachfund
hadtobelookedatindividually, butalsonotedthatthestatestopped
puttinganyofthefundsintointerest-bearingaccountsin orderto
avoidtheproblem altogether.85

81.Id. at1199.

82.Id. at 1200�01.

83.See,e.g., W ebb�s Fabulous Pharm acies v. Beckwith, 449 U.S.155 (1980);Brown v.

Legal Found. of W ash., 538 U.S. 216 (2003) (interest on lawyer�s trust accounts subject to

takingsanalysis).

84.Schneider v. Cal. Dep�t of Corrections, 91 F.Supp.1316(N.D.Cal.2000).Onappealof

thisdecision, theNinthCircuitreversed, holdingthateachindividualaccounthadtobecon-

sideredseparatelyforpurposesofcom paringcoststoexpenses.345F.3d716(9thCir.2003).

85.Id. at722 n.3.Therearenofurtherreported decisionsexplainingwhat, ifanything,

Schneidergotoutofthislitigation.
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G. Up in Smoke I�Weeding Out Takings Claims

Ifthesherifftakesyourpotplants, isthereataking?In Youngv.
LarimerCounty86 the local police raided Kaleb Young�s leased property
andseizedforty-twomarijuanaplants, cuttingthem downandkilling
theplants.Youngclaimed theplantswereformedicinalpurposes
under that state�s medical marijuana law, and he was acquitted. The
deadplantswerereturnedtoYoung, buttheyhadbeentakenbefore
theywerereadytobeharvested.Youngsuedfordamagestohisplants
basedon a1983 claim forjustcompensation underfederallaw and
astatetakingsclaim.On hisfederaltakingsclaim, thecourtfound
hehadnopropertyrightinwhatiscontrabandunderfederallaw.87

Onhisstatetakingsclaim, thecourtheldthatnorightofactionac-
crued when property is temporarily seized for evidence� and that
there was no �public use� of his plants when they were seized as evi-
dence. One suspects that this is the result the court wanted to reach�
otherwisethejudicialprocessitselfwouldbeupendedifcompensation
weretoberequiredfordamagescausedtoseizedevidenceordam age
toanythingbelongingtoadefendantwhoiseventuallyacquitted.So
afterdragging someone through an unsuccessfulprosecution, the
government isn�t going to be held responsible for its attempt at mak-
ingtheworldasaferplace, evenifitisnotactuallydoingthat.

H. Up in Smoke II�Smoking Bans and Takings

W ith the adventofindoorsmoking bansacrossthe country, a
number of somewhat desperate bar owners� along with their tobacco
industry allies� have tried some unconventional approaches to fight-
ing smoking bans� including bringing takings challenges. In the most
recentofthese, Big John�s Billiards, Inc. v. Nebraska,88 thecourt
began whereitshould havebegun, byanalyzingthenatureofthe
property right alleged to be taken. Here, Big John�s Billiard Parlor
alleged that it had a vested property right in �its ability to operate

86.Colo.Ct.Apps., CaseNo.13CA1339, 2014 W L 449513 (2014).

87.AlongsimilarlinesisBennisv. Michigan, 516U.S.448(1996), inwhichMr.Bennisused

his wife�s car for purposes inconsistent with his m arriage vows, and the car was seized under

thelaw ofassetforfeiture.

88.852 N.W .2d727(Neb.2014).
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a premises that allowed smoking.�89 Unfortunately for Big John�s, the
court was not convinced that this was a vested right� finding that
�[t]he only �right� Big John�s had to allow its customers to smoke was
created by statute� the prior version of the act.�90 Now I supposethat
onecouldmakeanacademicargumentthatunderancientcommon
law principlesaninnkeeperorestablishm entownerhadtherightto
regulateconductitselfwithintheestablishment, butitappearsthat
nosuch argumentswerem adehere.Norwouldithavedonemuch
good.Bringingatakingclaim herewassimplyamatterofdespera-
tioncombinedwithanignoranceoftherealitiesoftakingsandprop-
ertylaw.Putanotherway, thisonewasnevergoingtofly.

Thesameargumentarosein D.A.B.E. Inc. v. CityofToledo,91 in
which agroupofrestaurantownersallegedasmokingban effected
a regulatory taking. Here the court didn�t focus on the nature of the
propertyinterest, ifany.InsteaditmovedrighttoaPennCentralpar-
tial takings analysis and focused on the �character of the government
regulation� prong of that test, finding that there were serious adverse
impactsonemployeesworkinginestablishmentswheresmokingis
permitted.Thecourtthenmentioned, butwasnotparticularlymoved
by, what was �unquestionably . . . an adverse economic impact on
plaintiffs� businesses, two of which closed their doors.� Lastly, it found
theownersshouldhaveanticipatedtheincreasingregulationofsmok-
ing, thusnegatingtheexistenceofanyreasonableinvestment-backed
expectationsin maintainingthestatusquo.92 On appeal, theSixth
Circuitfoundthattherestaurantownerplaintiffsfailedtoshow that
thelaw deniedthem economicallyviableuseoftheirproperty.93

I. Up in Smoke III�and Shrapnel

InNationalAmusementsInc. v. BoroughofPalmyra,94 theowner
ofafleamarketwasdistressedtofindunexplodedordnanceon his

89.Id. at954.

90.Id. at955.The prioracthad an exem ption forbilliard parlorsregulating, butnot

banning, sm oking.

91.292 F.Supp.2d968(N.D.Ohio2003), aff�d, 393 F.3d692 (6th Cir.2005).

92.Id. at973.Ofsom ehistoricalinterest, ataroundthistim etheSecondCircuitheldthat

thereweretakingsim plicationswhenatobaccocom panywastoldtodivulgeitstradesecrets

in PhilipMorris,Inc. v. Reilly, 312 F.3d24 (1stCir.2002).

93.393 F.3dat695.

94.716F.3d57(3dCir.2013).
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property� property that had been at one time used as a firing range.
Aftertheboroughclosedthefleamarkettothepublicsothatclean-up
operationscouldbeconducted, theownersuedfordueprocessand
takingsviolations.Thecourtdidnotbuyit.Onthedueprocessclaim,
thecourtfoundtheownerwasnotentitledtoapredeprivationhearing
becauseofthepublichealthandsafetynecessityofmovingrapidlyto
cleanupthedanger.Asforthetakingsclaim, thecourtfoundthatthe
fivemonthsofcleanupdidnotconstituteatemporarytaking, because
thiswasareasonableexerciseofthepolicepowerandnotataking.95

Unfortunately, the court�s analysis was rather cursory and mislead-
ing.Thereisnodichotomybetweenexercisesofthepolicepowerand
takings.Indeed, mostcompensableregulatorytakingsdoinvolvelegit-
imateexercisesofthepolicepower.

W hatthecourtshouldhavefocusedonwaswhethertheso-called
�public necessity doctrine� created an �emergency exception� to the
TakingsClause.Thus, whenafirethreatenstoconsumeacity, and
thecitydestroysprivatebuildingsinordertocreateafirebreak, no
compensation is due. But there certainly is no �police power� excep-
tiontothedutytopayjustcompensation.AstheSupremeCourtex-
plainedin Lucas, atleastsincePennsylvaniaCoal, thecourtshave
recognized that if �the uses of private property were subject to unbri-
dled, uncompensated qualification under the police power, �the natu-
raltendencyofhumannature[wouldbe]toextendthequalification
more and more until at last private property disappear[ed].��96There
are, however, discreteinstancesatcommonlaw inwhichextraordi-
narycircumstancesrenderthetakingofdamagingofpropertynon-
compensable. Government�s prerogative to destroy, take, or damage
privatepropertywithoutpayingcom pensationislimitedbythedoc-
trine of �public necessity.� In extraordinary situations, not only the
government but �everyone ha[s] the right to destroy real and personal
property� without incurring liability to the owner.97 Thus �in times of
imminent peril� such as when a fire threatened a whole community�
thesovereign could, with impunity, destroy theproperty ofa few

95.�It is difficult to im agine an act closer to the heartland of a state�s traditional police

powerthanabatingthedangerposedbyunexploded artillery shells. Palmyra�s emergency action

totem porarilyclosetheMarketthereforeconstitutedanexerciseofitspolicepowerthatdidnot

require just com pensation.� 716 F.3d at 63.

96.Lucasv.S.C.CoastalCouncil, 505U.S.1003, 1014 (1992)(citingPennsylvaniaCoal, 260

U.S.at415).

97.Bowditchv.Boston, 101 U.S.16, 18(1979).
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sothatthepropertyofmanyand thelivesofmanymorecould be
saved.�98 �[I]n virtually all of the decided cases, the property destroyed
hadtemporarilybecomedangerousitselfandwaslikelytohavebeen
destroyed anyway.�99Inthecaseofsettingasideprivatepropertyfor
fivem onthsinordertocleanupunexplodedordnance, itisdebatable
whether the necessity doctrine could apply� but the court surely
failedbynotconsideringthematter.

NationalAmusementsisnotunique.In Warren Trustv. United
States,100 twofamilytrustsacquiredroughly18,000 acresofproperty
nearthecityofHammond, Louisiana.Ofthis, approximately11,200
acreswereinsideaW orldW arII bombingrange.Thetrustshadused
thepropertyfortimberharvestingandhadplanstodevelopsomeor
mostofit.ButwithadoptionofCERCLA in1980 andamendmentsin
1986, theDepartmentofDefenseinspectedthepropertyandfounda
possibility of contact by �human receptors� to unexploded ordnance.
Thisputakiboshondevelopmentplans.Thetrustssuedforataking
and lost.Atleastthecourthereengaged in a meaningfultakings
analysis.Holdingsinclude:

1)Thefactthatthetrustssued firstin thecourtoffederal
claimsandlaterinanothersuitinvolvingsameunderlying
factsallowedtheclaim tomoveforwardunder28U.S.C.§
1500.101

2)Thetrustsdidnotallegeallegationsoftortsuchasslander
oftitle.102

3)Thereisnotakingbecausetrustsdidnotestablishinterfer-
ence with property interest� prohibitory regulations did not
applytonon-governmentproperty.103

4)Nocategoricaltakingbecause:
a)Parcelasawholeisthelarger18,000 acres.104

b)Someuseandvalueleft.105

98.UnitedStatesv.Caltex, 344 U.S.149, 154 (1952)(W orldW arII destructionofproperty

beforefallingintoenem yhands).

99.W .PAGE KEETON, ET AL., PROSSER AND KEETON ON THE LAW OF TORTS §24 at146(5th

ed.1984).

100.107Fed.Cl.533 (2012).

101.Id. at552.

102.Id. at555.

103.Id. at562.

104.Id. at 563�66.

105.Id. at 566�67.
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5)NoPennCentraltakingbecause:
a)Diminution in value is only between 62% and

82%.106

b)Ownersknew propertyhadbeenusedforbombing
rangewhentheyacquiredit.107

c)Governmentactedproperlyininspectingproperty
andwarningpublic.108

The fact that both of these cases lost� one with a meaningful inquiry
and the other without� indicates that courts are going to have dif-
ficultyfindingnoveltakingsin caseswherethepropertyhadbeen
heavilydamagedandconstitutesaninherentpublicdanger.

J. Home Sweet Homeless�Takings of the Possessions of
theHomeless

InLavanv. CityofLosAngeles,109theNinthCircuitheldthatthere
wasatakingintheremovalanddestructionofthepropertyofaclass
of homeless persons who were �momentarily away� from their posses-
sionsonSkidRow inLosAngeles.Thiscertainlyqualifiesasanovel
takings claim. But it was a successful one. The City�s petition for writ
ofcertiorariwasdenied, butitdidasksomeprovocativequestions:

Inadividedopinion, theNinthCircuitheldthatevenintheface
ofapostedlaw expresslyprohibitingsuchconduct, personalef-
fectsleftunattendedonthepublicsidewalkareconstitutionally
protected.Thus, themajorityconcludedwhencityemployeesdis-
poseoftheseunattendeditemsduringascheduledcleaningoper-
ation, thecitycommitsbothanunreasonableseizureinviolation
oftheFourth Amendmentandadeprivation ofproceduraldue
processin violation theFourteenth Amendment.Theprofound
effectofthisopinionisthatacitycannolongerfulfillitsobligation
toprotectthepublichealth.Theinterestinsafe, clean, passable
sidewalkshasbeensupplanted.Initsplace, asthephotographs
inAppendixE illustrate, arepublicsidewalksthatbecomehome
tomoundsoftarp-covereditems, oftentaggedwithasignreading
�not abandoned.� If a city wants to protect the public�s health by
removingthisaccumulationofstuffpilinguponthesidewalk, yet

106.Id. at 568�69.

107.Id. at 569�70.

108.Id. at 570�71.

109.693 F.3d1022 (9thCir.2012).
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notviolatetheConstitution, a citymustdedicateresourcesto
sortthrough these itemsforcontamination, fend offlawsuits
allegingillegalsearch, andthenbag, tag, andprovidethefacilities
tostoretheremainderforretrievalbytheirowner.Dotheprotec-
tionsoftheFourthAmendmentandthedueprocessclauseofthe
Fourteenth Amendmentextendtothesepersonaleffectsinten-
tionallyleftunattendedbytheowneron thepublicsidewalkin
violationofanexpresslaw, suchthatcityworkerscannotdispose
oftheseitemsduringroutinestreetcleaningwithoutviolating
theConstitution?110

Itistelling thatin theNinth CircuitnovelTakingsClause-based
claimsfarebetterwhenbroughtbyprisonersandthehomelessthan
moretraditionalclaimsbroughtbyownersoffarm commoditiesand
realproperty.

K. RelaxingofRulesonMandatoryUnionMembership

After Indiana passed its controversial right-to-work statute,
whereinnoindividualcanberequiredtojoinorremainaunionmem-
berorpayanysortofduesorassessmentstotheunionorotherthird
party, thelaborunionssued.InSweeneyv. Pence111 thequestionarose
whetherthecombinationofafederalstatuterequiringauniontopro-
videfairrepresentationtoallemployeesandthestatelaw prohibiting
the union from collecting dues from nonmembers somehow �took� the
union�s property. It argued nonpaying nonmembers were free-riders,
enjoying the benefits of the union�s collective bargaining efforts with-
outcompensatingtheunion.Thecourtheld thattotheextentthe
union was tasked with the duty of fair representation, it was �justly
compensated by federal law�s grant to the union the right to bargain
exclusively with the employer.�112

It seem s disingenuous not to recognize that the Union�s position
asasolerepresentativecomeswithasetofpowersandbenefitsas
wellasresponsibilitiesandduties.Andnoinformationbeforeus
persuadesusthattheUnion isnotfully and adequately com-
pensatedbyitsrightsasthesoleandexclusivememberatthe
negotiatingtable.113

110.CityofLosAngelesv.Lavan, 2013 W L 796022, cert. denied, 133 S.Ct.2855(2012).

111.767F.3d654 (7thCir.2014).

112.Id. at666.

113.Id. at666.
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Thedissentsuggestedwasthatforcingtheuniontoprovideservices
withoutcompensationwasataking.114 Butinaconvolutionoftakings
doctrine, the dissent continued that �[h]ere, no public purpose was
even alleged,�115forgettingthosecasesinwhichcompensabletakings
werenotfounddespitelack ofapublicpurpose.116 Andthedissent
continuedthatthiswouldbelikegasolineretailersbeingrequiredto
giveawaygasolinetocustomerswhodidnotwanttopay.117

W ith alldue respectto the court, missing in the discussion by
eitherthemajorityorthedissentisanythingresemblingacogentdis-
cussionoftakingslaw basedonestablishedprinciplesorprecedent.
Firstofall, thereisverylittleattempttoidentifythepropertyright
thatwastaken.Isthereapropertyrighttorepresentnonmembers?
Isthereapropertyrightin theincidentalbenefitsreceived bythe
nonmembers? Perhaps there is. Perhaps there isn�t. But some mean-
ingful discussion could help explain why there is, or isn�t, a property
interest that can be taken in the first place. Next, the dissent�s con-
fusion overtheimpactofalack ofpublicpurposereflectsalack of
understandingofwhetherthiscaseisactuallyaclaim foranuncom-
pensatedtakingorsomethingelseperhapsmoreakintoasubstantive
dueprocesschallenge.Finally, thedissenteversocloselyskim med
theedgeofaNollanandDolanunconstitutionalconditionsargum ent
butneverquiteconnectedthedots.Inotherwords, thiscourtisabout
asconfusedabouttakingslaw aseveryothercourtgenerallyis.

L. AnimalLaw I: LionsandTigersandBears,OhMy
TakingsClaws

Afteran Ohioman releasedoverfiftyexoticanimalsbeforecom-
mittingsuicide,118 theStateofOhiopassedtheOhioDangerousand

114.Id. at683.

115.Id.

116.See,e.g., textaccom panyingfootnote86(discussionofYoungv. Larim er).

117.Id. This brings to m ind Justice W hite�s dissenting hypothetical of requiring a grocery

storetogiveawaygroceriestothepoorin Christyv. Lujan, 490 U.S.1114 (1989).Therethe

Courtdeniedcertioraritoarancherwhowasdeniedtherighttoterm inateam araudingbear.

118.W ikipediadescribedtheincidentthisway:

Muskingum CountyAnim alFarm wasaprivatezoolocatedinZanesville, Ohio,

UnitedStates.

Thezooreceived world-wideattention on October19, 2011, when dozensof

exoticanimalswerereleasedfrom theirenclosures.Bears, lions, tigers, andwolves

weream ongthosewhoescaped, andwerehuntedbylocallaw enforcem entout
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W ildAnimalsandRestrictedSnakesAct.Amongtheprovisionswas
onerequiringthatcertain exoticanimalsbemicrochipped.Thisin
turn led exoticanimalownerssuch asthe plaintiff-appellantsin
Danielsv. Wilkins119 to allegea hostofconstitutionalinfirmities,
includingaphysicalinvasionTakingsClauseclaim.

TheSixth Circuitaddressed firstwhetherithad jurisdiction to
heartheclaim in lightofWilliamson Countyandthefactthatthe
plaintiffs-appellantsdidnotseekcompensationinstatecourt.Noting
thatWilliamson Countyisaprudentialripenessdoctrine, itfound
thattherewouldbenopointin sendingthecasetostatecourtifit
wereclearthattherehadbeennotaking.120 TurningtotheTakings
Clauseclaim, thecourtwasnotconvincedthattheimplantation of
microchipseffectedanykindofphysicalinvasion.Itis, afterall, one
thing to force someone to allow cable wires and boxes onto one�s build-
ing, butamicrochipimplantedinananimalisdistinguishableboth
indegreeandkind:

Butevenafterappellantsimplantthemicrochips, theyretainthe
abilitytouseandpossesstheiranimalsandtheimplantedmicro-
chips.Indeed, theActisclosekintothegeneralwelfareregula-
tionsthattheSupremeCourtensuredwerenotconstitutionally
suspect.Thereislittledifferencebetweenalaw requiringamicro-
chip in an animaland alaw requiringhandrailsin apartment
buildings. Both are regulations of individuals� property properly
challengedasregulatorytakings, Loretto, 458U.S.at440, 102 S.
Ct.3164, and neitherlaw effectsa governm entoccupation of
propertyoragovernment-authorizedoccupationofpropertyby
a third party. As appellees point out, were the Act�s micro chipping

offearforpublicsafety.Theanim alswerekilled orcaptured andtaken tothe

Colum busZooand Aquarium .OwnerTerryThom pson setfreefifty-sixofhis

exoticanim alsbeforeshootinghim selfinthehead.Forty-eightwerekilledbythe

localpolice.Theanim alsfreedincludedlions, leopards, wolves, prim ates, bears,

andeighteentigers.Theanim alsconfirm edtobedeadweretheeighteentigers,

sixblackbears, twogrizzlies, twowolves, onemacaquemonkey, onebaboon, three

m ountainlions, ninem alelions, andeightlionesses.Threeleopards, onegrizzly

bear, andtwom onkeyswereleftcagedinside Thom pson�s hom e.Theseanim als

weretranquilizedandsenttotheColum busZoo.Oneofthesurvivingleopardswas

subsequentlyinjuredinanaccidentatthezooandwaseuthanized.Onem onkey

waseatenbyatiger, andawolfwaskilledafterbeinghitbyacar.

W ikipediaentryforMuskingum CountyAnimalFarm , http://en.wikipedia.org/wiki/Muskingum

_County_Anim al_Farm (lastvisitedJune10, 2015)(footnotesom itted).

119.744 F.3d409(6thCir.2009).

120.Id. at418.
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requirem ent to be ruled a taking, �laws requiring license plates
oncars, warninglabelsonpackaging, lightingonboats, handrails
in apartment buildings, and ramps leading to restaurants� would
besuspect.121

Thiswassurelythecorrectresult.Asmuchasonem ayormaynot
chafeagainstgovernmentregulationsofvarioussorts, noteveryreg-
ulation effectsataking, nolessa physicalinvasion-styletaking.122

W hile it may be an �invasion� of some kind, to conclude �unassailably�
thatthisinvasion risestoa constitutionaldimension isa stretch.
Lorettoinvolved the use of a measurable amount of Mrs. Loretto�s
apartmentbuildingforthebenefitofandcontinuingusebyathird-
partyutilitycompany.Iftheanimalownersherehadaskedfirstwhat
thenatureofthepropertyinterestallegedtobetakenwas, thenthey
mighthavesavedsometimeandeffortinlitigation.123

M. AnimalLaw II: BigGameandTakings

In Montana, owners ofranches supplemented theirincome by
promotinghuntsofcaptivebiggame.Sometimesreferredtopejora-
tively as �canned hunts,� these operations have engendered significant
controversy.Theyaresupportedbysomehuntersandfree-market
advocateswhoclaim thatexoticanimalwildliferanchingcan help
conservethreatenedspecies.Ontheotherhand, animalrightsadvo-
catesandotherconservationistsdoubttheutilityofusingexoticwild-
liferanchesasameanstoconservingspecies.In Kafkav. Montana
Dep�t of Fish, Wildlife & Parks,124 theownersandoperatorsoflivestock

121.Id. at419.

122.Opinionsdovary.See,e.g., StephenD.Lott, Getting Under Fido�s Skin: Analyzing the

ObjectionstoMandatoryPetMicrochippingLaws, 7OKLA.J.L.& TECH.52 (2011), available

athttps://www.law.ou.edu/sites/default/files/files/FACULTY/2011okjoltrev52.pdf.Thearticle

concludes, �[t]o be sure, m andatory m icrochipping constitutes a perm anent physical invasion

of the pet owner�s property. Thus, it seem s fairlyclearthat, basedupon the Court�s finding in

Lucas, pet owners m ust be com pensated.� Id.

123.Therehavebeensimilar, andsofarunsuccessful, challengesbroughttotheDepartment

of Agriculture�s requirem ent for farm anim alm icrochip identification (forthe purpose of

trackingdisease), althoughm ostclaimsseem tobeFirstAmendmentreligionchallengesalleging

that the microchipping is related to the �mark of the beast� as described in the Book of Revela-

tions 13:16�18. For m ore on one lawsuit, see Tom  Leonard, Am ish SueU.S. Governm entfor

�Mark of the Beast� on Livestock, U.K.TELEGRAPH (Nov.17, 2008), http://www.telegraph.co

.uk/news/worldnews/northam erica/usa/3473461/Am ish-sue-US-governm ent-for-m ark-of-the

-Beast-on-livestock.htm l.

124.201 P.3d8(Mont.2008).
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gamefarmssued fora takingofpropertyinterestsasresultofan
initiativethatprohibitedthechargingofafeetoshootranchedbig
gamewildlife.Theylost.Thegameownershadlicensestooperatethe
huntsandtherevocation ofthelicensesaftertheinitiativedidnot
effectatakingbecausethelicenseswerenotcompensableproperty
rights� they were government benefits. Nor, the court held, could the
ranchersdemonstratethatthevalueoftheirrancheshadsubstan-
tiallybeendiminished.Likewise, continuingwithaPennCentralanal-
ysis, thecourtfoundtheotherfactorsdidnotmilitatefindingatake.

Thedissentwasdispleased:

Atbottom, theCourtholdsthatanyindividualinthisStatewho,
with the State�s encouragem ent, invests capital and resources to
createagoingconcern, butwhodoessoinafieldthatthisCourt
considers �highly controversial,� simply has no compensable inter-
estinthatbusiness.Therefore, whentheStateupanddecidesto
legislate the business out of existence� through the unique expe-
dient of depriving the business of any incom e� the State need not
provide any com pensation for the owner�s loss of property.

TheinjusticeintreatingMontanabusinesspeopleandproperty
ownersin thismannerismanifest, nottomentionlegallyinde-
fensible. I strenuously disagree with the Court�s determ ination
thattheRanchers, andotherssimilarlysituated, arewithouta
remedyforatakingoftheirproperty.I alsocannotsubscribeto
the Court�s faulty rationales in reaching this result. I therefore
respectfully dissent from  the Court�s decision.125

ThedissentmakesforaninterestingreadforitsdetailedDueProcess
and Takingsanalyses, in which itultimatelyconcludesthatthere
shouldbenoexceptionforthecompensationrequirementjustbecause
gameranchesareunpopularbusinessesinsomecirclesandthatthe
harm totheranchersissosubstantial.

In Simpson v. Dep�t of Fish and Wildlife126 an elk ranchersued
afterOregonprohibitedhuntingelkonprivateranches.Atissuewas
whether the elk were private property. The court said �no.� First, it
foundthatelkarewildlife;second, allwildlifebelongstothestate;and
third, allelkbelongtothestate.127 Therefore, therecouldnotaking.

125.201 P.3d at 33�34 (Nelson, J., dissenting).

126.255P.3d565(Or.App.2011).

127.Id. at569.
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Thusin Montana therewasnopropertyinterestin operatinga
trophy-huntingranch, andin Oregon therewasnopropertyin the
wildlife.Inneitherinstancecouldatakingclaim succeed.

N. TaxiMedallionsandTakings

Inwhatcouldbeoneofthefinalbattlesofthelastwar, taxicom-
paniesinNew Yorkhavecomplainedthatincreasingthenumberof
legaltaxiswilldiminishthemonopolypowerthatexistingmedallion
ownershave.Somehavegoneon toarguethatplanstoallow more
lawfultaxis, especiallyintheouterboroughsandneighborhoodsthat
are traditionally underserved by medallion cabs, is a potential
taking.Recently, theestablishedtaxicompaniesbroughtsuit, argu-
ingataking.128Butwhatkindofpropertyisagovernmentmonopoly
license to drive a carforhire?Thishasbeen the subjectofsome
ratherintensedebateand speculation.ProfessorW yman hassug-
gestedthatwhilethemedallionsmaynothavestarted outasprop-
ertyinthetraditionalsense, theyhaveevolvedthatway.129 Because
ofthemannerinwhichmedallionsareinfusedwithindiciaofprop-
erty, she concludes, somewhat pessimistically, that �[p]roblematic
propertyrightsshould notonlyberegarded asburdensomein the
present but also potentially burdensome in the future.�130 W hether
thatburdenwillconsum eUberorbetranscendedbyUberremains
tobeseen.

AsnotedbyStevenOxenhandler, thereisprecedentoutofChicago
fortreatingtaxilicensesascompensableproperty:

Inotherwords, despitethelackofanexplicitrecognitionthata
taxicablicenseconstitutedacompensablepropertyinterest, the
courtreasonedthatbecausetheCitytreatedthetaxicablicense

128.Taxicab Serv. Ass�n v. New York, No. 102553, at 30 (N.Y. Sup. Ct. Aug. 17, 2012)
(�Plaintiffs claim  . . . that m edallions are �m ore than m ere licenses. Because they create con-
sistentstreamsofincome, havelastingresidualvalue, andarefreelytransferable, theyhavelong
been understood to be valuable property.� Let us assum e that this is so. They are still �intangible�
property.Plaintiffsintangiblerights are not being �taken,� they are being shared.�) (cited in
KatrinaMiriam W ym an, Problem aticPrivateProperty: TheCaseofNew YorkTaxicabMedal-
lions, 30 YALE J.ON REG.125, 187n.84 (2013)).

129.See,e.g.,W ym an, supranote 128, at 140 (�The evolution of m edallions underscores the
potentialforitem stocom etoberegardedandtreatedaspropertyabsentthebenefitofaclear
constitutional guarantee against governm ental expropriation without just com pensation.�).

130.Id. at187.
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asa traditionalform ofproperty, theCityimplicitly created a
compensablepropertyrightinataxicablicense.131

ButOxenhandleralsonotesprecedentfrom Californiatreatingtaxi
licensesasamereprivilege.132

Ofcourse, muchofthisdiscussionpredateswhathasnow become
theelephantintheroom: Uber.W hereverUbergoes, itisdisrupting
thetraditionalmodeloftaxilicensemonopolies.AndwhereverUber
goes, Uber gets sued. W hether �allowing� or at least not banning Uber
willhavetakingsimplicationsforexistingtaxilicenseswilldependon
whatthoselicensesare: protectedpropertyinterests, mereprivileges,
orsomethingelse.Centraltotheacademicdiscussionsofwhethertaxi
licensesshouldbetreatedascompensablepropertyinterestsareex-
tensivediscussionsofwhatconstitutespropertyinthefirstplace.133

CONCLUSION

Sufficeittosayforthelimiteddiscussioninthisshortarticle, any
litigantseekingtoextendtheprotectionsoftheTakingsClausetoa
propertyinterestnotheretoforeprotectedhadbetterunderstandand
applyoneormoreofthevarioustheoriesonthemeaningofproperty
before embarking on a noveltakingsclaim.Thiscaution applies
acrosstheboard: from taxilicensestosmoke-filledbilliardhallstomi-
crochippedanimals.Shortofdelvingintoacomprehensiveexegesis
oftheoriesontheoriginsofpropertylaw, thereisalsothelaughtest:
thelouderthelaughinreactiontoasuggestionthatsomethingisa
protectedpropertyright, thelesslikelyitistosucceedincourt.

131.SteveOxenhandler, TaxicabLicenses: InSearchofA FifthAm endm ent,Com pensable

PropertyInterest, 27TRANSP.L.J.113, 131 (2000)(com paringBoonstrav.CityofChicago, 574

N.E.2d689, 692 (Ill.App.Ct.1991)(findingapropertyrightassociatedwithataxilicense), with

O�Connor v. City of San Francisco, 153 Cal. Rptr. 306, 310 (Cal. Ct. App. 1979) (finding no prop-

ertyinterestin theprivilegeofataxilicense.)).

132.Id.

133.See,e.g., W ym an, supranote128;Oxenhandler, supranote131.




