II
HOW EFFECTIVE ARE FEDERAL LAWS REGULATING
HAZARDOUS AND TOXIC SUBSTANCES?
INTRODUCTION BY WILLIAM B. SPONG
DEAN, MARSHALL-WYTHE SCHOOL OF LAW
Dean Spong: Good evening ladies and gentlemen. I hope you enjoyed the reception earlier this evening in the Great Hall of the Christopher Wren building and that you have enjoyed your dinner. The
dinner was served, and very well I think, by William and Mary students.
As your program indicates, and as I mentioned in welcoming remarks
earlier today, our conference on Toxic and Hazardous Substances was
made possible by a grant from the Virginia Environmental Foundation.
Money for a series of conferences on environmental law and to establish
a collection in the Marshall-Wythe library of books on environmental
law was, I believe, the first grant made by directors of Virginia Environmental Endowment. We are privileged this evening to have with us the
principal moving spirit behind establishment of the Endowment, Judge
Robert R. Merhige, Jr. and three of its Directors, Admiral Ross Bullard,
Judge Henry MacKenzie and William B. Cummings, Chairman of the
Board. We are also pleased to have the Executive Director of the
Foundation, Gerald McCarthy.
We live at a time when there is much criticism of our federal court
system for the far reaching effects that judicial decisions in the United
States have upon our lives. We should be mindful that much of the
subject matter for policy decision has been thrust upon the courts because the executive and legislative branches of our government, for
reasons of their own, preferred it that way. In response to this many
members of what the late Professor Alexander Bickel referred to as
"the least dangerous branch" have become innovative in seeking judicial
solutions.
In response to the offer of Allied Chemical Company to pay several
million dollars to the people of Virginia as partial restitution for the
damage caused by the dumping of Kepone into the James River, Judge
Merhige appointed the directors who today administer the Virginia
Environmental Endowment. He charged these directors with the responsibility of using the money for the benefit of the people of Virginia
through research and education to improve and preserve their quality
of life.
Judge Merhige is among the most innovative of judges. In addition
to his judicial duties, he has taught and lectured at several law schools
and universities throughout the United States. He is a judge who has
demonstrated courage, industry and wisdom. It is a privilege to welcome him this evening. I present Judge Robert R. Merhige, Jr. of the
United States District Court for the Eastern District of Virginia.
Judge Merhige: Thank you, Dean Spong. It is always a pleasure to
visit Williamsburg and the Marshall-Wythe School of Law. It is especi-
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ally pleasant to be here under these circumstances, associated with a
project that seeks to protect the public health and the environment of
Virginia. On October 5, 1976, one of our corporate citizens was fined
a sum in excess of thirteen million dollars by the court over which I
have the honor to preside. The fines were imposed on the basis of a
finding of guilt after the corporation had pled no contest to charges
of having violated the laws of the United States, which had been designed to protect and enhance our navigable waters. At sentencing,
I reiterated a statement that I had made at the time of the nolo contendere plea to the effect that I hoped there would be some way that the
fines that obviously would be imposed, could be used for the benefit
of those who had been so directly injured; meaning of course primarily
the citizens of Virginia. Obviously, the pollution of our waters affects
each and every citizen of our nation.
In any event, that comment, made in open court, was the genesis of
the Virginia Environmental Endowment. The corporation involved generously funded the endowment with a grant of eight million dollars.
Under the charter, I, as senior judge of the Richmond division of our
Court, was charged with the responsibility of appointing the members
of the Board of Directors. I am frankly delighted that it is at a meeting
such as this, that I have the opportunity to say thank you to Admiral
Bullard, Judge MacKenzie, George Yowell, Sidney and Frances Lewis,
Kathy Douglas, and Bill Cummings, not only for their generosity in
serving on the board without compensation, but for their good judgment
in selecting Gerry McCarthy as the Endowment's Executive Director,
and for their approving grants which make it possible for conferences
such as this. The members of the Board, as I'm sure most, if not all of
you know, exercise their own independent judgments consistent with
the charter, and in no manner solicit any suggestions from the Court.
Their independence and concern for the environment were the major
factors leading to their appointments.
We arc proud of the Endowment, for we feel that it presents an exciting opportunity because it is designed to help all Virginians to take
steps to improve our environment. It is designed to help individual
citizens, industry and government alike. Its very impartiality in this
regard makes the Endowment unique.
The Board has chosen toxic substances, environmental law, and ecological research as its initial priorities and since December of 1977
have made approximately 18 grants, including those to MCV, and
Virginia Polytechnic Institute and State University, all supporting Kepone research. Additionally, grants have been made to Old Dominion
University, Virginia for an Environmental Mediation Project, and to
the Nature Conservancy to help purchase a mainland site on the eastern
shore to serve as a base of operations for the Virginia Barrier Islands
Coast Reserve.
I'm proud of the work of the Endowment and if it continues to serve,
as I'm satisfied it will, as a catalyst to bring people together, improving
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the quality of Virginia's environment, then all that I had hoped for at
its inception will come to fruition.
Shirl and I are most grateful for the opportunity of being here with
you, and I would hope that each of you would carry back to your
respective communities a firm conviction to see to the adequacy and
fair implementation of state and federal laws in the interest of averting
another Kepone incident.
Dean Spong: Thank you, Judge Merhige. It is a privilege to have you
with us this evening. We would also like to welcome Mrs. Merhige and
say how pleased we are that she was able to come to Williamsburg
with you.
Today, we began the conference by examining Virginia laws on toxic
and hazardous substances. Tomorrow the entire day will be devoted to
examining federal laws. We begin our look at the federal picture this
evening when we hear from one of President Carter's advisors.
Gus Speth is one of three members of the President's Council on
Environmental Quality. He serves in this capacity as an advisor to the
President on environmental policy. Among its many responsibilities the
Council also oversees the implementation of the National Environmental Policy Act, prepares a comprehensive annual report on the
environment, and conducts environmental studies.
Mr. Speth's principal interests at the Council include the environmental aspects of energy policy, toxic and hazardous pollutants and
their impact on environmental health, water resources policy reform,
and the relationship between the need to provide jobs and environmental protection.
Before his appointment to CEO in March 1977, our speaker was a
staff attorney for the Natural Resources Defense Council, a public
interest group which he helped found in 1970. He was responsible for
NRDC's programs in energy research and development, water pollution, stream channelization, and corporate responsibility.
Our speaker was born in Orangeburg, South Carolina on March 4,
1942. He received a B.A. degree from Yale University in 1964, and
was a Rhodes Scholar at Balliol College, Oxford University, from which
he received a B.Ltt. in economics. After graduation from Yale Law
School in 1969, he was a law clerk to U. S. Supreme Court Justice
Hugo L. Black.
I am pleased to present to you, Gus Speth of the Council on Environmental Quality.
Mr. Gus Speth: Thank you, Dean Spong. I am very pleased to be a
part of this important program. It is heartening to me to see a roster of
speakers and participants in this program which possess such outstanding
credentials. The problem of toxic and hazardous substances and waste
is of great importance to the welfare of this country. Nothing will be
the same after Kepone. To labor and environmentalists—indeed, all
those who value a healthy, productive environment in which to live and
work—the Kepone incident is all the evidence one needs that a night-
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marish possibility of our chemical age can become the morning's grim
reality. The incident justifies strong governmental regulation to ensure
that such neglect, destruction and injury is never repeated, in Hopewell
or elsewhere.
To business leaders, Kepone is proof that the public, the media and
the government can extract a tremendous price. Fortune's editors recently noted "Neither Allied's Chairman, John T. Connor, nor his
fellow executives will ever be the same after the beating they took in
the courts of law and public opinion." Fortune believes that Allied has
been treated rather too harshly for its role in the affair, but notes that
"As a result of the Kepone case, Allied has down-graded profitability
as a measure of a manager performance and given greater weight to
his regard for social and environmental responsibilities."
I don't want to see silver linings where none exist, but there are
valuable lessons we can learn from the Kepone disaster, and it appears
that we are learning some of them. It sometimes take calamity to teach
big lessons: the failure of a dam brings the dam safety issue into consciousness; India's explosion of a nuclear bomb makes us realize that
atoms for peace can become bombs for war. Hopefully, we will learn
the lessons of Kepone well. This conference and other activities of the
Endowment can play a major role in this regard, and I want to congratulate President Graves and Dean Spong for putting this program
together.
Kepone has played a large role in shaping public awareness of toxic
chemicals and their risks. The incident was in part responsible no
doubt for the recent Lou Harris survey indicating that two out of three
Americans are seriously concerned about toxic substances. As a subsidiary finding, however, Mr. Harris detected an attitude that runs
in somewhat the other direction: Since 1976, he found, the percentage
of people who think toxics will be less of a problem in the future has
grown from 14 to 36 percent.
That may indicate a sense of public relief that, after five years of
temporizing on the matter, Congress finally passed the Toxic Substances Control Act. It may suggest that American citizens feel we've
finally buckled down to business on this issue, and that it's only a
matter of time—short time—before we halt the introduction of troublesome chemicals into our air, water, and food. Or finally, even in these
Proposition 13 times, it may imply a sense of confidence in the public
officials to whom responsibility for the hazardous substances problem
has been assigned.
Whatever it suggests, I'm afraid those Americans who feel that toxic
substances will be less troublesome in the future then in the past are in
for a nasty shock or two. For, though I think recent legislation has
given us, for the very first time in our history, comprehensive authority
to control dangerous chemicals, we must realize that we have just
started to manage a problem at least a generation old.
Troublesome chemicals are much older than that, of course. Poisonous lead leached from the aqueducts of ancient Rome into the drinking

ENVIRONMENTAL LAW-TOXIC SUBSTANCES

49

supply, and is believed to have been responsible for documented cases
of sterility and permanent mental impairment. The Mad Hatter who
gave the tea party in Alice in Wonderland drew his real-life inspiration
from hat workers who inhaled mercury, used in treating furs and felts;
they suffered neurological disorders as a result. And Percival Pott's diagnosis of soot as the cause of cancer among chimney sweeps goes back
to 1775.
But cur modern revolution in the creation of synthetic chemicals is
much more recent; observers generally date it from World War II, a
single generation ago. And we have only begun learning now widespread—and how persistent—the harmful side-effects of that chemical
revolution can be.
Not long ago, for example, we began reading about the seepage of
chemicals in Niagara Falls, New York, from a disposal site lying beneath a housing subdevelopment. Since then, however, public health
officials have noted trouble in and around some other chemical-disposal
sites:
• In Hardeman County, Tennessee, at least 17 chemical contaminants have been found in local well water .
a short distance
from a ridge where 350,000 drums of wastes from a pesticide plant
are buried.
• In Lowell, Massachusetts, health officials got an emergency appropriation from the state legislature to remove 17,000 barrels of
toxic chemicals that have been found leaking into the Merrimac
River.
• And in Michigan, state officials sued to recover the $1 million
spent to clean out a site in Pontiac; they are also worried about
another disposal site from which a chemical used in carcinogenic
pesticides is leaking into a small lake that feeds into Lake
Michigan.
Such discoveries, troubling as they are, may not be isolated incidents,
but the first omens of worse trouble to come. About 400,000 American
facilities generate hazardous chemical wastes, another 20,000 transport
them, and 20,000 more process or store those wastes. As many as 400
sites around the country, used to hold toxic chemicals in a supposedly
safe manner, could develop leakage problems such as those I have cited.
In short, we've got quite a job to do. How prepared are we to do it?
My own view is that the federal laws we now have are one of Congress'
major achievements in this century. If not perfect, they are nevertheless
very good. It is difficult to believe, upon reflection, that the folks who
brought us the Toxic Substances Control Act and the Clean Water Act
also brought us the Internal Revenue Code. But they did. I'm certainly
not saying that existing environmental laws allow no room for improvement. On the contrary, improvements, adjustments, and new initiatives
will be needed. For example, new measures addressing the hazardous
waste disposal problem are necessary, and I want to share some
thoughts on other initiatives with you shortly. But let us admit from
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the start that we have good federal laws in this area, and be thankful.
Given this soundness of our basic approach to the control of toxic
pollutants, I think there are three challenges we should set for ourselves:
• We must work together to make these laws succeed;
• We must not allow spurious claims of "inflationary impact" and
"government intrusion and overregulation" to deflect us from
achieving the national environmental objectives we have established;
• And we must explore and experiment with new approaches to the
control of toxic chemicals.
As for the first of these, I can assure you that there is a concerted
effort now underway among the federal agencies involved in controlling
toxic chemicals to achieve more efficient, more effective and better
coordinated regulation. There are major efforts underway to develop a
government-wide cancer policy; to coordinate regulatory actions on
particular chemicals and industries; and to build new systems for acquiring and sharing the basic data on toxicity and exposures that are
the backbone of regulation, to mention a few. I urge you to explore
these initiatives further with your speakers tomorrow, several of whom
are deeply involved in these efforts.
The second challenge I mentioned earlier concerns the anti-regulation
bandwagon. In recent years, as the size and influence of the corporation
has expanded, so has the pace of legislation to control it: since 1963,
Congress—not without reason—has enacted at least 150 major laws to
regulate the social impact of business activity. From the standpoint of
the businessman, therefore, it would seem that we have all the regulatory control that any economy can withstand. Indeed, some major corporations have apparently launched a rather large campaign to convince
the American people that government regulation is out of control.
And yet . . . And yet, year after year some new piece of corporate
neglect or law-breaking either mocks the controls we have, or suggests
that they have failed again. I am not talking here about the bush-league
infractions that any human enterprise will exhibit from time to time,
but serious violations—sometimes condoned at the highest corporate
level—both of our laws and of the norms of responsible business behavior. PCB's from General Electric plants have profoundly damaged
the mighty Hudson—leading to a ban on commercial fishing—and you
know of Kepone, Love Canal and other incidents.
In view of one revelation after another of this type, and others
beyond the environmental realm, much of the current corporate protestation against government regulation rings awfully hollow . . . especially when companies and entire industries are quite willing to
support government regulation when it suits them. In spite of all the
praise lavished upon the concept of competition by business spokesmen
and their copywriters, we see the trucking industry today appalled at
the prospect of deregulation, and gearing up a massive political action
campaign to fight it.
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Corporate complaints about government regulation are perfectly
understandable in a human way. Yet virtually every environmental
regulation has its genesis in some problem that threatened the public
and finally brought a legitimate public demand for governmental action.
Regulation is not going to go away until the problems do. The way we
regulate can and must be improved, but let us face the fact that a continued high level of government regulatory activity is essential to
national goals of paramount importance—to controlling cancer and
protecting health, to preventing consumer fraud and deception to cleaning up air and water pollution, to reducing oil imports and conserving
energy, to protecting us from improperly sited or mismanaged nuclear
power facilities—and I could go on, as you know, with a very long list.
One particular basis being used to attack environmental regulations
today is that they are inflationary. Well, it just ain't so. The most recent
comprehensive analysis of the inflationary impact of pollution control
regulations was performed by Data Resources, Inc., at the behest of the
Council on Environmental Quality. DRI's study indicates that, for the
period 1970-1986, federal air and water pollution control requirements
will add an average or 0.3% to the annual rate of increase in the Consumer Price Index, with the 1978 figure estimated at 0.1%.
The first point to note is that, even by standard economic measures,
the inflationary impact of environmental programs is quite minor.
Moreover, any conceivable modification of federal environmental regulations would produce no significant reduction in the overall CPI. If the
inflationary impact of these requirements could be reduced by a fourth
—a substantial relaxation—the CPI's increase would be restrained by
less than 0.05% : the net effect of even draconian measures could be
the difference between a 7.00% and a 7.05% increase in the CPI. So
we must look elsewhere than environmental regulations for the sources
of inflation, and for the proper targets of our anti-inflation efforts.
The third of the three challenges I mentioned earlier is to improve
existing regulatory efforts by supplementing them with new and innovative approaches. Certainly the most widely discussed of these is the
increased use of economic incentives such as emission charges and noncompliance fees as a complement to the standard-setting approach to
regulation. We should continue to build increased economic incentives
and disincentives into our pollution control efforts.
A related idea—one which has received less attention in the past but
which could become a major issue in the near future—is victim compensation. The theory here is to ensure that the victims of exposure to
toxic chemicals, whether workers or members of the general public,
are fully and adequately compensated by the company or companies
that are responsible. This compensation, on the "polluter pays" principle, would not only be equitable from the injured party's perspective
but would provide a strong deterrent against harmful releases and exposures by manufacturers and others. A number of mechanisms have
been suggested for ensuring this type of compensation. They range from
improving state workers' compensation programs to creating a new
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federal right of action that victims can pursue in court without having
the entire burden of proof on their shoulders. In my judgment, this is a
very promising area for further exploration.
My final suggestion is that we pay more attention to matters of corporate responsibility and accountability. Two types of nonmarket forces
influence the corporation: in addition to the government controls we
have been discussing, there are the internal controls exercised by those
who directly manage or run the firm. We have tended strongly in the
recent past to force good citizenship on corporations from the outside
rather than on promoting social responsibility on the inside. The result
has been something of a vicious cycle: the intensity of government
regulation has tended to lead business to abandon its own sense of
responsibility in favor of the philosophy that that which is not proscribed by law is permitted. This leads to questionable corporate activities and, in turn, provokes still greater regulation.
Both sides—business and government—stand to gain from a new
approach which supplements traditional regulation with a new focus
on efforts to improve corporate governance.
From business' perspective, Secretary of Commerce Juanita Kreps
made the point well in recent testimony before Congress:
"To the extent business helps (through improved corporate
social performance) to deal with issues that might otherwise
prompt government regulation, it serves its own economic
interests."
Secretary Kreps made another point that day that every business
leader agitated by government intrusion should remember: business
cannot responsibly call for less government regulation without also
addressing those social issues and needs that prompt the calls for more
regulation.
In my judgment, business leaders, government officials and the public
must work together to put the concepts of corporate social responsibility and accountability into routine practice. It is unlikely that this
will happen as long as the laws that determine the way corporations
conduct their "internal" affairs remain so primitive. As far back as the
1890's, New Jersey and Delaware competed to see who could water
down their laws most to attract corporate charters. Delaware won; by
1934, one-third of the corporations listed on the New York Stock Exchange were incorporated in Delaware.
Partly because of this auctioning-off of corporate controls to attract
business, the legal institutions for corporate governance—the stockholders and the directors—function as little more than rubber stamps
for management decisions. Those that are affected most by the corporation's decisions—labor, consumers, the community at large—have least
to say in its decisions.
As a solution to these ills, I think it's time for a healthy dose of
democracy in corporate decisionmaking. Two fundamental elements of
democracy are participation by and accountability to the people whose
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lives the corporation affects. I have two proposals which I'd like to
offer today for bringing greater participation and accountability into
corporate affairs, and I don't believe either risks the economic benefits
that corporations have and must continue to provide. Neither proposal
is fully developed or final in my own mind, but they do indicate the
type of steps I think are needed.
The first proposal is that the independence and representativeness
of the boards of directors of all large corporations be assured. To accomplish this, every large corporation should be required to have on its
board of directors a strong majority of members who come from outside
corporate management, so that, say, two-thirds or more of the directors
of these companies would be unencumbered by relationships (such as
significant business relations to the corporation) which limit their ability
to provide an independent review of management. Of these independent
directors, about half—or a third of total directors—should be directly
representative of the public communities affected by the company's
activities: consumers, environmentalists, employees, citizens from plant
towns, and so on.
Regarding the proposal that the company's constituencies be represented on the board, I'm not talking about dragging just anybody in
off the street simply because he or she belongs to an environmental
group. Such "public directors," in addition to being representative of
constituencies I've mentioned, would have to wear two hats and share
responsibility with other directors for the corporation's profitability.
And who is to decide who these directors are? There are several possibilities, but the simplest is to let the shareholders vote for candidates
for the potential slots, much as they vote for directors now.
The second proposal is that major corporations be required to prepare a periodic social audit or report which will provide the public with
the information needed for determining whether the company is a good
citizen and also provide shareholders with the information they need to
make socially responsible decisions in buying and voting their shares.
Social reports are now required in several European countries where
they are viewed in part as an alternative both to central government
controls and to the traditional market, which is no longer felt to be
capable of needing the broad spectrum of social needs.
What type of information could such a social audit contain? In the
environmental area, the kind of information the public and many investors want corporations to disclose is succinct factual information on
what the company's activities do to the environment, on whether the
company follows enlightened environmental practices, and on whether
it is in compliance with federal and other laws which protect the
environment.
These are three areas—economic incentives, victim compensation
and corporate accountability—that we should explore vigorously as
supplements to traditional regulatory approaches. If we pursue these
newer ideas while continuing the steady, strong commitment to enforcing the goals of the Toxic Substance Control Act and the Clean Air
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and Water Acts, then I think we will have learned the lesson of Kepone
and the suffering of all those caught in that calamity will not have been
for naught.
Dean Spong: Thank you, Gus, for a thoughtful and provocative talk.
We appreciate your coming to Williamsburg to address this conference
and are pleased that you have provided us with so much to think
about on the evening before we examine federal legislation dealing
with toxic and hazardous substances.
Ladies and gentlemen, this concludes our program for today. The
conference will reconvene tomorrow morning at 9 A.M. at Millington
Hall.

