VIRGINIA'S NEW RULE 11 "CLONE" -- AN EMPIRICAL STUDY
Keith Finch
INTRODUCfION
Introduced in 1983 to "discourage dilatory or abusive tactics and help to
streamline the litigation process,"1 the amendments to Rule 11 of the Federal Rules of
Civil Procedure have generated a stonn of controversy throughout their relatively, brief
childhood.

The seven years since the amendments' promUlgation have seen an

explosion in the number of cases involving Rule 11,2 prompting considerable study by
representatives of the bar, the bench and the scholarly community.3 Although it appears
that district judges predominantly favor the new Rule,4 the legal community's support
for the amendments is hardly unanimous. Commentators have expressed concern that
Rule 11 may now be aggravating the very problems it was supposed to solve,s and the
absence of truly unifonn standards has led many practicing attorneys to join the ranks
I
Amendments to Rules, Advisory Committee Note, 97 F.R.D. 165, 198 (1983)
(hereinafter Advisory Committee Note).

2 Almost 700 district court and circuit court decisions analyzing Rule 11 were
published in the period between the Rule's August 1, 1983 effective date and
December 15, 1987. Vairo, Rule 11: A Critical Analysis, 118 F.R.D. 189, 234
(1988). By comparison, researchers have uncovered only 40 Rule 11 cases decided
in the eight years prior to the amendments. Nelken, Sanctions Under Amended
Federal Rule 11 -- Some "Chilling" Problems in the Struggle Between Compensation
and Punishment, 74 GEO. L.J. 1313, 1315 n.18 (1986) (citing 5 C. WRIGHT & A.
MnLER, FEDERAL PRACllCE AND PROCEDURE §§ 1332-34 (1983 Supp.».
3 Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1537 (9th
Cir. 1986).
4 Schwarzer, Rule 11 Revisited, 101 lIARv. L. REv. 1013, 1014 (1988).
S See, e.g., Miller, The Adversary System: Dinosaur or Phoenix, 69 MINN. L.
REv. 1, 34 (1984) ("The more insidious danger lies in the possibility of a casual and
unconsidered debilitation of the adversary system through the overzealous pursuit of
the very end we seek to achieve -- the swift, efficient, and fair resolution of
lawsuits. ").
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of the Rule's most bitter critics. 6 As one commentator put it, "little has been gained,'"
and the future of Rule 11 remains very much in question.
The Commonwealth of Virginia strode boldly into this whirlwind three years
ago, when the General Assembly overwhelmingly approvedB an amendment to the
Virginia Code which virtually duplicates the language of Rule 11.

This new statute

is § 8.01-271.1, which became effective on July 1, 1987.9 Virginia's judges have now
had almost two and a half years to apply and interpret the new rule, and their views
could very well be a matter of great concern for every attorney practicing civil law in
Virginia.

Yet no coherent body of jurisprudence has developed surrounding § 8.01-

271.1, for neither the Virginia Supreme Court nor the Virginia Court of Appeals has
yet made any significant rulings on the new statute.

Indeed, only three reported

opinions have even mentioned § 8.01-271.1, and none of these provides the slightest
hint of how the new rule is being applied. 10
In an effort to bridge this information gap, The Colonial Lawyer: A Journal of

Virginia Law and Public Policy asked all Virginia's circuit court and general district
court judges to participate in an anonymous mail survey designed to gauge their
6 Joseph, The Trouble With Rule 11: Uncertain Standards and Mandatory
Sanctions, A.B.A. J., August 1987, at 87, 89 ("Practicing under Rule 11 is like

negotiating a minefield. You know there will be an explosion if you step on a
mine. The trouble is, you don't know where the mines are.").
, Shaffer, Introduction to SEcrION OF LrnGATION, AMERICAN BAR ASSOCIATION,
SANCfIONS: RULE 11 AND OrnER POWERS at 15 (1988).
B JOURNALS OF TIlE SENATIl OF VIRGINIA, 1987 REGULAR SESSION, at 752 (two
dissenting votes); JOURNAL OF THE HOUSE OF DELEGATES OF THE COMMONWEALTH OF VIRGINIA,
1987 REGULAR SESSION, at 1092-93 (two dissenting votes).

9

VA. CODE ANN. § 8.01-271.1 (Supp. 1989). Refer to note 73 infra.

10 The three opinions are: Vance v. Aetna Life Ins. Co., 714 F. Supp. 203, 206
(E.D. Va. 1989) (section 8.01-271.1 could not be applied because federal law
preempted state law); Lannon v. Lee Conner Realty Corp., 238 Va. 590, 594, 385
S.E.2d 380, 382-83 (1989) (fees could not be awarded because § 8.01-271.1 was not
in effect at the time of entry of the final decree); Vaughn v. McGrew, 12 Va. Cir.
125, 126 (1988) (motion for costs denied because demurrer and motion for summary
judgment had been denied).
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attitudes toward § 8.01-271.1. Before reporting the results of the survey, however, this
article will briefly describe (1) the major currents in Federal Rule 11 jurisprudence, (2)
other states' solutions to the problem of frivolous lawsuits, and (3) Virginia law prior
to the passage of § 8;01-271.1.
FEDERAL RULE 11
The Amendments
Rule 11 was amended in 1983 for the express purpose of improving its
effectiveness as a deterrent to abusive litigation tactics. 1I

The old Rule

11,12

which

had not been changed since 1938, was considered to have generated too much confusion
about the circumstances triggering its operation, the standard of conduct it expected of
II
Advisory Committee Note, supra note 1, at 198. The pertinent text of the
amended Rule 11 is as follows:

Every pleading, motion, and other paper of a party represented by an
attorney shall be signed by at least one attorney of record in his individual
name, whose address shall be stated. A party who is not represented by an
attorney shall sign his pleading, motion, or other paper and state his
address. . .. The signature of an attorney or party constitutes a certificate
by him that he has read the pleading, motion, or other paper; that to the
best of his knowledge, information, and belief formed after reasonable
inquiry it is well grounded in fact and is warranted by existing law or a
good faith argument for the extension, modification or reversal of existing
law, and that it is not interposed for any improper purpose, such as to
harass or to cause unnecessary delay or need,less increase in the cost of
litigation. . .. If a pleading, motion, or other paper is signed in violation
of this rule, the court, upon motion or upon its own initiative, shall impose
upon the person who signed it, a represented party, or both, an appropriate
sanction, which may include an order to pay to the other party or parties the
amount of the reasonable expenses incurred because of the filing of the
pleading, motion, or other paper, including a reasonable attorney's fee.
12 The original version of Rule 11 required parties to sign their pleadings and
treated each attorney's signature as a certificate that "he ha[d] read the pleading; that
to the best of his knowledge, information and belief there [was] good ground to
support it; and that it [was] not interposed for delay." Pleadings which violated the
rule could be "stricken as sham and false," and attorneys could be subject to
"appropriate disciplinary action" for "willful violation" of the rule. 28 U.S.C. app.
540-41 (1982).
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attorneys, and the range of sanctions it authorized judges to impose.1 3 The amended
Rule sought to solve these problems by reducing "the reluctance of courts to impose
sanctions" and by "emphasizing the responsibilities of the attorney and reenforcing those
obligations by the imposition of sanctions."14

To accomplish these objectives, the

amendments established several new standards:
1.

An attorney must make a reasonable inquiry into both fact and law
before filing any paper with the court.

2.

The paper must be well-grounded in fact.

3.

The paper must be supported by law, or by a good faith argument for
a change in the law.

4.

The paper must not be interposed for any improper purpose, such as to
harass or to cause delay.

5.

Sanctions are mandatory once a violation is proven.

6.

Payment of the opposing party's attorney's fees is explicitly established
as a legitimate sanction.

7.

Clients, as well as their attorneys, are subject to sanctions.

8.

The court may impose sanctions either upon motion or upon its own
initiative. IS

The Standard of Objective Reasonableness
It is now settled that subjective good faith, which was enough to protect an
attorney from sanctions under the old Rule 11, is no longer a safe harbor. 16 Though
the old Rule limited its scope to punishment of "willful violations," under the amended
13 Advisory Committee Note, supra note 1, at 198.
14 Id.
IS

FED.

R. CIv. P. 11. Refer to note 11 supra.

16 Shaffer, supra note 7, at 2.

4

Rule 11 "[i]nexperience, incompetence, willfulness or deliberate choice may all
contribute to a violation."17 The amended Rule requires attorneys to make a prefiling
inquiry into both fact and law, and their investigative efforts are to be judged according
to an objective standard of reasonableness under the circumstances. IS This means that
an attorney does not violate the rule if a "reasonable attorney" in an identical situation
would believe his actions to be legally and factually justified. 19 The practical effect of
this objective standard is "to eliminate the defense of personal ignorance of defects in
a paper challenged as unmeritorious."20 In other words, "[a]n empty head but a pure
heart is no defense. "21 Of course, a party which files papers for an improper purpose
is still· subject to sanctions, and federal courts have not hesitated to apply Rule 11 to
parties who have acted in bad faith.22

Reasonable Factual Inquiry
Whether an inquiry is "reasonable" or not depends upon the circumstances of
each case,23 and courts have considered many factors in determining whether an attorney
17 Cabell v. Petty, 810 F.2d 463, 466 (4th Cir. 1987).
18 Advisory Committee Note, supra note 1, at 198.
19 Cabell, 810 F.2d at 466. See also Zaldivar v. City of Los Angeles, 780
F.2d 823, 830 (9th Cir. 1986) ("The 'reasonable man' against which conduct is
tested is a competent attorney admitted to practice before the district court. ").
20 Zaldivar, 780 F.2d at 830.
21 Thornton v. Wahl, 787 F.2d 1151, 1154 (7th Cir.), cert. denied 479 U.S. 851
(1986).
22 See, e.g., Chu by Chu v. Griffith, 771 F.2d 79 (4th Cir. 1985) (suit filed
against judge in attempt to force him to recuse himself from a divorce proceeding
was brought for an "improper purpose"); Hudson v. Moore Business Forms, Inc., 827
F.2d 450 (9th Cir.), aff d in part, vacated in part and remanded, 836 F.2d 1156 (9th
Cir. 1987) ($4.2 million counterclaim was frivolous, filed to harass the plaintiff and
to deter similar actions from being brought).
23
Thomas v. Capital Sec. Servs., 812 F.2d 984, 988 (5th Cir.), reh' g granted,
822 F.2d 511 (5th Cir. 1987), aff d in part, vacated in part and remanded, 836 F.2d
866 (5th Cir. 1988).
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has made an adequate factual and legal investigation before filing a pleading. Whether
a factual inquiry is sufficient may depend upon factors such as the amount of time
available for investigation, the degree to which the attorney must rely upon his client
for factual information, whether the attorney accepted the case from another member of
the bar, and the need for discovery to develop the factual circumstances underlying the
claim.24

Courts have thus sanctioned attorneys for, among other things, failing to

contact a client at least once before filing a pleading,2!i neglecting to check readily
available medical records,26 and failing to inspect state records to see if a defendant was
a subsidiary or a corporation.27 Extended inquiry alone will not save a meritless claim
from the penalty of sanctions,28 and attorneys are naturally required to act upon the
information their investigations uncover.29 Courts and commentators disagree, however,
over whether attorneys are under a continuing obligation to evaluate the reasonableness
of their claims30 or whether Rule 11 limits the scope of sanctionable behavior to the
pre-filing period. 31
24 Id.
2!i Unioil, Inc. v. E.F. Hutton, 809 F.2d 548, 557-58 (9th Cir. 1986) (as
amended by subsequent order 1987).
26 Van Berkel v. Fox Farm and Road Machinery, 581 F. Supp. 1248, 1250 (D.
Minn. 1984).
27 Fuji Photo Film U.S.A., Inc. v. Aero Mayflower Transit Co., 112 F.R.D.
664, 668 (S.D. N.Y. 1986).
28 Zaldivar v. City of Los Angeles, 780 F.2d 823, 831 (9th Cir. 1986).
29 Fahrenz v. Meadow Farm Partnership, 850 F.2d 207, 210 (4th Cir. 1988)
(once three key witnesses had been deposed and had repudiated the accusations
forming the basis for the complaint, plaintiff's counsel acted unreasonably in filing a
brief in opposition to a motion for summary jUdgment).
30
See Nelken, supra note 2, at 1331 ("Imposing such a continuing duty
properly requires the parties to use information gained in discovery to refine and
narrow the issues and claims on which they intend to go forward. In addition, it
discourages the use of litigation to coerce settlement for purely economic reasons.").
31
See, e.g., Thomas v. Capital Sec. Serv., Inc., 836 F.2d 866, 874 (5th Cir.
1988) ("Like a snapshot, Rule 11 review focuses upon the instant when the picture is
taken -- when the signature is placed on the document. ") (reversing e¥~i~r
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Reasonable Legal Inquiry
In determining whether a party's legal investigation is objectively reasonable,
courts consider factors such as the amount of time the party had to prepare the
document, whether the document contains a plausible view of the law, whether the
paper is filed by an attorney or by a pro se litigant, and the complexity of the legal and
factual issues in question. 31 Courts are generally unwilling to sanction litigants who are
merely guilty of trying to stretch some "arguably" relevant legal principle,13 but parties
who advance "wacky" legal theories may violate the Rule. 34

Courts have imposed

sanctions on parties who neglected to determine whether jurisdiction existed,35 who
failed to investigate whether a contractual relationship existed,36 and who completely
ignored fIrmly established precedent. 37 Although Rule 11 permits parties to make "a
application of continuing obligation requirement). For a list of cases on both sides
of the "continuing obligation" debate, see Comment Note, General Principles
Regarding Imposition of Sanctions Under Rule 11, Federal Rules of Civil Procedure,
95 A.L.R. FED. 107, 127·32 (1989).
31
Thomas v. Capital Sec. Servs., 812 F.2d 984, 988 (5th Cir.), reh'g granted,
822 F.2d 511 (5th Cir. 1987), affd in part, vacated in part and remanded, 836 F.2d
866 (5th Cir. 1988).

33 Vairo, supra note 2, at 214·15.
34
Szabo Food Serv., Inc. v. Canteen Corp., 823 F.2d 1073, 1080 (7th Cir.
1987), cert. dismissed, 485 U.S. 901 (1988). See, e.g., Pawlowske v. Chrysler Corp.,
623 F.Supp. 569, 572·73 (N.D. Ill. 1985), affd, 799 F.2d 753 (7th Cir. 1986)
(plaintiff argued that employer's removal of $568.37 from her wages, in compliance
with IRS levy, was a violation of due process; court granted defendant summary
judgment and sanctioned plaintiff).

35 Continental Air Lines, Inc. v. Group Systems International, 109 F.R.D. 594,
597 (C.D. Cal. 1986) (sanctions imposed on attorney who filed motion to dismiss for
lack of personal jurisdiction without researching relevant facts or their legal
signifIcance ).
36 Medical Emergency Servo Assocs. (MESA) S.c. v. Foulke, 633 F.Supp. 156
(N.D. Ill. 1986), affd, 844 F.2d 391 (7th Cir. 1988).
Szabo, 823 F.2d at 1082 ("When counsel represent that something cleanly
rejected by the Supreme Court is governing law, then it is appropriate to conclude
that counsel are not engaged in trying to change the law; counsel either are trying to
buffalo the court or have not done their homework. Either way, Rule 11 requires
the court to impose a sanction. ").
37
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good faith argument for the extension, modification or reversal of existing law,"38 a
pleader whose arguments are not clearly supported by existing law would be well
advised to infonn the court that she is seeking a change in the law. 39

Sanctions
Sanctions are a mandatory consequence of a Rule 11 violation,40 regardless of
whether the violator has prevailed on the merits of the case. 41 Even voluntary dismissal
does not always relieve a party of responsibility for Rule 11 violations. 4l
An award of attorney's fees is merely the "preferred" means of response to a
violation,43 and a district court "has discretion to tailor sanctions to the particular facts
of the case. "44

For example, a court may award an amount less than the aggrieved

party's actual expenses and attorney's fees,45 or simply issue a reprimand to the
offending attomey.46 Other solutions might include recommending that the state bar take
disciplinary action,47 directing an attorney to attend continuing legal education courses,48

38

FED. R. CIV. P. 11. Refer to note 11 supra.

39

Shaffer, supra note 7, at 5.

40 Kale v. Combined Ins. Co. of America, 861 F.2d 746, 757 (1st Cir. 1988)
("by using the phrase 'shall impose ... an appropriate sanction,' the new rule
mandates the imposition of sanctions whenever an objective violation of its tenets is
found.") (emphasis in original).
41 Szabo Food Serv., Inc. v. Canteen Corp., 823 F.2d 1073, 1077 (7th Cir.
1987), cert. dismissed, 485 U.S. 901 (1988).
4l
See, e.g., Id. at 1079. (plaintiff filed suit and voluntarily dismissed the action
three days later; court required plaintiff to pay for round-the-clock work done by the .
defendant's counsel during the intervening period).

43 S. KAsslM, AN EMPIRICAL SlUDY OF RULE 11 SANCflONS 5 (1985).
44

Advisory Committee Note, supra note 1, at 200.

45 Fahrenz v. Meadow Farm Partnership, 850 F.2d 207, 211 (4th Cir. 1988).
46 Cabell v. Petty, 810 F.2d 463, 467 n.5 (4th Cir. 1987) (citing Schwarzer,
Sanctions Under the New Federal Rule II: A Closer Look, 104 F.R.D. 181, 201).
47 Eastway Constr. Corp. v. City of New York, 821 F.2d 121, 125, (2d Cir.),
cert. denied, 484 U.S. 918 (1987).
48

Id.
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or requiring her to circulate a report of her misconduct throughout her law finn's
offices.49

The Purpose of Sanctions: Deterrence, Compensation or Punishment?
Although federal courts have overwhelmingly recognized the deterrence rationale
underlying Rule 11,so at least two other conceptions of Rule 11 's primary function have
emerged. One emphasizes the Rule's cost-shifting or compensatory function, while the
other stresses the punitive purpose of sanctions.SI Professor Arthur Miller, reporter to
the Civil Rules Advisory Committee, champions the compensatory view. He views the
Rule primarily as an alteration of the traditional American approach to costs (in which
each party pays its own expenses) intended to bring it closer to the British system (in
which the loser pays).51 The Rule itself lends some support to Professor Miller's view
in its explicit provision for "reasonable expenses incurred because of the filing of
the ... paper, including a reasonable attorney's fee."s3 But Miller's critics have pointed
out that Rule 11 is far from being a true cost-shifting provision, and that a purely
49 Heuttig & Schromm, Inc. v. Landscape Contractors Council, 582 F. Supp.
1519, 1522-23 (N.D. Cal. 1984) (court required that copy of the memorandum
opinion and order be delivered to every partner and associate of the sanctioned fum),
affd, 790 F.2d 1421 (9th Cir. 1986).
so See, e.g., Lieb v. Topstone Industries, Inc., 788 F.2d 151, 157 (3rd Cir.
1986); Kirby v. Allegheny Beverage Corp., 811 F.2d 253, 257 (4th Cir. 1987);
Herron v. Jupiter Transp. Co., 858 F.2d 332, 335 (6th Cir. 1988); Kurkowski v.
Volcker, 819 F.2d 201, 204 (8th Cir. 1987); Cotner v. Hopkins, 795 F.2d 900, 903
(10th Cir. 1986); Donaldson v. Clark, 819 F.2d 1551, 1556 (lIth Cir. 1987).

SI Nelken, supra note 2, at 1323.
51 Miller & Culp, Litigation Costs, Delay Prompted the New Rules of Civil
Procedure, Nat'l L.J., Nov. 28, 1983, at 24, 25, quoted in Nelken, supra note 2, at
1323-24.
S3 FED. R. CIv. P. 11. Refer to note 11 supra.
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compensatory philosophy ignores the Rule's emphasis on attorney competence. 54 Courts
have agreed, refusing to view Rule 11 merely as a fee-shifting device. 55
The Advisory Committee Notes also support a view of sanctions as a punitive
measure: "[t]he detection and punishment of a violation of the signing requirement,
encouraged by the amended rule, is part of the court's responsibility for securing the
system's effective operation."56 Courts which prefer this punitive view may be more
likely to impose nonmonetary sanctions, such as public reprimands, than courts which
favor compensation. S7 The resulting impact upon attorneys' personal reputations and
community standing furthers Rule 11 's deterrence function and is more effective than
a simple cost-shifting device. 58 It seems, therefore, that a compensatory approach is less
likely to achieve the Rule's purpose of deterring abusive litigation than a punitive
philosophy.

54

Nelken, supra note 2, at 1324.

55 See, e.g., Gaiardo v. Ethyl Corp., 835 F.2d 479, 95 A.L.R. Fed. 93 (3rd Cir.
1987), in which the court reasoned as follows:

The Rules Enabling Act, 28 U.S.C. § 2072, bars enactment of substantive
provisions masked as rulemaking. The Advisory Committee, aware of this
limitation, consequently did not intend to effect a major change in the
American Rule in the guise of expansive Rule 11 sanctions. . .. The goal
of Rule 11, therefore, is not wholesale fee shifting but correction of
litigation abuse.
[d. at 483, A.L.R. Fed. at 101-02 (citation omitted).

56 Advisory Committee Note, supra note 1, at 200 (emphasis supplied).
S7
Comment, The Horizon of Rule 11: Toward a Guided Approach to
Sanctions, 26 Hous. L. REv. 535, 567-68 (1989).

58
See Nelken, supra note 2, at 1325. ("Cost shifting itself, however, is likely
to be effective as a deterrent only to the extent that the costs incurred happen to
outweigh the benefits derived . . . . In all other cases, we must assume that
sanctions will be accepted as a cost of litigation and that the conduct will continue.)
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RULE 11 AND STATE LAW
By April 1990, at least nineteen states (including Virginia) had amended their
rules of civil procedure to include a provision essentially identical to the new Federal
Rule 11.59 Yet this does not necessarily mean that Rule 11 has met with widespread
approval. Many states appear to believe that the Rule's requirements are too harsh, and
have adopted provisions which mimic Rule II's language but which nonetheless differ
in vital respects. 60

California, apparently wary of adopting a tough sanctions law

without testing it flrst, has taken a unique approach. It has adopted a "Rule 11 clone"
but limited its application to two counties in the Los Angeles area. 61 This experimental
rule will only be in effect from July 1, 1988 to January 1, 1991, at which time the
California Legislature will receive a report on whether the rule has achieved its goal of
reducing court congestion.62 Because Federal Rule 11 has attracted so much criticism
59
ARIz. R. CIv. P. l1(a); CAL. CIV. PRoc. CODE § 447 (West Supp. 1990); COLO.
R. CN. P. 11; DEL. R. CIv. P. 11; IDAHO R. CN. P. II(a)(1); ILL. CODE CN. P. § 2611; IOWA R. CIv. P. 80; JUN. CIv. PRoc. CODE § 60-211 (West 1990); LA. CODE CIv.
PRoc. ANN. art. 863 (West Supp. 1990); MICH. CT. R. 2.114; MONT. R. CIv. P. 11;
NEV. R. CIv. P. 11; N.D. R. CN. P. 11; OR. R. CIV. P. 17; S.D. CODIFIED LAWS ANN. §
15-6-11 (Supp. 1989); UTAH R. CN. P. 11; VA. CODE ANN. § 8.01-271.1; WASH. CIv.
R. 11; WYO. R. CIv. P. 11.
W
See MIss. R. CN. P. 11 (establishes attorney's fees as legitimate sanction, but
violations must be "willful" and sanctions are not mandatory); NEB. REv. STAT. § 25824 (1989) (does not require a reasonable inquiry); S.C. R. CN. P. II(a) (does not
require a reasonable inquiry or mandate sanctions, but does require an afflnnation
that the parties have made a good faith attempt to settle); WIS. R. CN. P. 802.05
(sanctions are not mandatory).
61
CAL. CN. PRoc. CODE § 447 (West Supp. 1990) ("This section shall apply
only in Riverside County and San Bernadino County. The Legislature flnds and
declares that, in order to assess the impact of this section on a limited basis before
making it applicable on a statewide basis, it is necessary for this section to be
applicable for a limited period of time in those counties.").
62
[d. The legislature has expressly charged the judicial council with
determining whether the rule accomplishes the goals of (1) reducing caseload by
20%, (2) reducing frivolous actions by 20%, and (3) increasing the early settlement
of cases by 20%. [d., historical note.
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for "unpredictability" and the spawning of excessive "satellite litigation,"63 such caution
on the part of California and other states is understandable. It may even be somewhat
disconcerting, in light of other states' wariness, that the Virginia General Assembly was
willing to jump on the Rule 11 bandwagon with so little debate and so little dissent
SANCTIONS IN VIRGINIA BEFORE § 8.01-271.1
Before the adoption of Virginia's "Rule 11 clone," § 8.01-271.1, trial judges had
relatively little power to impose sanctions for dilatory or abusive behavior.

Federal

courts had long possessed such power, even before Rule 11 was amended, because of
the equitable doctrine (resting upon the inherent powers of the court) which allowed
them to sanction litigants who "acted in bad faith, vexatiously, wantonly or for
oppressive reasons."64 This principle functioned as an exception to the "American Rule,"
permitting courts to award expenses and attorney's fees to any litigant whose opponent
acted in bad faith.65 Virginia explicitly rejected the federal doctrine, adhering closely
to the "American Rule" principle that "attorney's fees are not recoverable by a
prevailing litigant in the absence of a specific contractual or statutory provision to the
contrary."66 Unlike their federal counterparts, Virginia judges were unable to impose
monetary penalties upon parties who filed frivolous or abusive claims.
Other means of deterring frivolous behavior existed before the passage of § 8.01271.1, including suits for malicious prosecution67 and abuse of process68 as well as

63

See generally Schwarzer, supra note 4.

64 Lannon v. Lee Conner Realty Corp., 238 Va. 590, 594, 385 S.E.2d 380,
382-83 (1989).
65 Advisory Committee Note, supra note 1, at 198.
66 Lannon v. Lee Conner Realty Corp., 238 Va. 590, 594, 385 S.E.2d 380, 383
(1989).
67 A plaintiff claiming malicious prosecution in Virginia has the burden of
proving (1) that the prosecution was set on foot by the defendant and that it
terminated in a matter not unfavorable to the plaintiff; (2) that it was instituted by
the defendant, or procured by his cooperation; (3) that it was without probable cause;
12

disciplinary action under the Virginia Code of Professional Responsibility.69

These

remedies, however, did not give judges the power to deal with improper behavior on
their own authority. Instead, sanctioning decisions were made by a third party -- either
the District Committee (in the case of ethics complaints)1O or the aggrieved party itself
(which decided whether to sue for abuse of process or malicious prosecution).
Furthermore, none of these remedies could be used to penalize a party who filed a
frivolous suit in good faith. A litigant could not be liable in tort if his actions were
not either "malicious" or bom of an "ulterior motive,'>11 and an attorney could not be
guilty of ethical misconduct unless she "knowingly" advanced an unwarranted or
malicious claim.72 Only subjective bad faith exposed attorneys to liability or discipline,
allowing them to file unwarranted documents with little reason to fear punishment -provided, of course, that they remained blissfully ignorant of their mistakes.
and (4) that it was malicious. Cramer v. Crutchfield, 496 F. Supp. 949, 953 (E.D.
Va. 1980), aftd, 648 F.2d 943 (4th Cir. 1981).
68

A plaintiff claiming abuse of process in Virginia has the burden of proving

(1) the existence of an ulterior motive on the part of the defendant and (2) an act in
the use of the process not proper in the regular prosecution of the proceeding. [d. at

954.
69 R. SUP. Cr. VA., part 6, § II. DR 7-102(A) provides, in part:
In representation of his client, a lawyer shall not:
(1) File a suit, initiate criminal charges, assert a position, conduct a
defense, delay a trial, or take other action on behalf of his client when he
knows or when it is obvious that such action would serve merely to harass
or maliciously injure another.
(2) Knowingly advance a claim or defense that is unwarranted under
existing law, except that he may advance such claim or defense if it can be
supported by good faith argument for an extension, modification, or reversal
of existing law.
See generally R. SUP. CT. VA., part 6, § IV, ~ 13 ("Authority and Duties of
the Council, the Standing Committee, District Committees and Bar Counsel.
Investigation and Prosecution of Charges of Misconduct. ").
10

71
Cramer v. Crutchfield, 496 F.Supp. 949, 953-54 (E.D. Va. 1980), aft d, 648
F.2d 943 (4th Cir. 1981). Refer to notes 67 and 68, supra.

72 Virginia Code of Professional Responsibility, R. SUP. Cr. VA., part 6, § II,
DR 7-102(A)(2). Refer to note 69 supra.
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The passage of § 8.01-271.1, nearly identical to Federal Rule 11, brought a
dramatic change to this body of law. 73 If applied as vigorously in Virginia as Rule 11
has been applied in the federal courts, the new § 8.01-271.1 could very easily
revolutionize litigation in Virginia as well. Yet because no Virginia appellate decision
has interpreted § 8.01-271.1, an analysis of case literature yields little infonnation about
judicial attitudes toward the new rule.74 It is for this reason that an analysis of § 8.01-

271.1 must be based upon empirical research.
73
VA. CODE ANN. § 8.01-271.1 (Supp. 1989). The section differs from Rule 11
in some minor respects: it applies to oral motions as well as written ones
(presumably because the general district courts and juvenile and domestic relations
courts are not courts of record), and it requires that a pleader state his or her address
only on the fIrst pleading filed with the court. The text of the rule is as follows:

§ 8.01-271.1. Signing of pleadings, motions, and other papers; oral
motions; sanctions. -- Every pleading, written motion, and other paper of a
party represented by an attorney shall be signed by at least one attorney of
record in his individual name, and the attorney's address shall be stated on
the fIrst pleading filed by that attorney in the action. A party who is not
represented by an attorney shall sign his pleading, motion, or other paper
and state his address.
The signature of an attorney or party constitutes a certificate by him that
(i) he has read the pleading, motion, or other paper, (ii) to the best of his
knowledge, infonnation and belief, fonned after reasonable inquiry, it is well
grounded in fact and is warranted by existing law or a good faith argument
for the extension, modification or reversal of existing law, and (iii) it is not
interposed for any improper purpose, such as to harass or cause unnecessary
delay or needless increase in the cost of litigation. If a pleading, written
motion, or other paper is not signed, it shall be stricken unless it is signed
promptly after the omission is called to the attention of the pleader or
movant.
An oral motion made by an attorney or a party in any court of the
Commonwealth constitutes a representation by him that (i) to the best of his
knowledge, infonnation and belief fonned after reasonable inquiry it is well
grounded in fact and is warranted by existing law or a good faith argument
for the extension, modification or reversal of existing law, and (ii) it is not
interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation.
If a pleading, motion, or other paper is signed or made in violation of this
rule, the court, upon motion or upon its own initiative, shall impose upon
the person who signed the paper or made the motion, a represented party, or
both, an appropriate sanction, which may include an order to pay to the
other party or parties the amount of the reasonable expenses incurred
because of the filing of the pleading, motion, or other paper or making of
the motion, including a reasonable attorney's fee.
74

Refer to notes 8, 9 and 10 supra and accompanying text.
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THE SURVEY
Method

In February of 1990, The Colonial Lawyer: A Journal of Virginia Law and
Public Policy asked all Virginia's circuit court and general district court judges to

participate in an anonymous mail survey.

Every judge received a questionnaire

describing two hypothetical fact situations, each culminating in a party's request for
sanctions under § 8.01-271.1. In each case the judges were asked to indicate whether
they believed the plaintiff's attorney violated § 8.01-271.1, whether they would grant
the defendant's request for attorney's fees, what sort of other sanctions they might
impose, and whether their responses would have been different under the law as it stood
before § 8.01-271.1 came into effect. Judges were also asked to respond to additional
questions addressing two broader issues -- their views

011

the purpose of § 8.01-271.1

(whether they believed the primary function of the rule was compensation, deterrence
or punishment), and their recent sanctioning activity (the number of motions they had
encountered, the number they had granted and the number of times they had imposed
sanctions on their own initiative).

Each questionnaire was accompanied by a letter

explaining the purpose of the survey, as well as a copy of § 8.01-271.1.75

75
The questionnaire and cover letter are reprinted in an appendix to this
article. The survey design and analysis was based partly upon the approach
described in S. KAsslM, supra note 43 (analyzing a Federal Judicial Center mail
survey of district court judges' attitudes toward federal Rule 11). Responses to four
of the survey questions -- those asking judges to predict their colleagues' reactions
(questions 3 and 9) and to choose a monetary sanction (questions 4 and 10) -- are
not analyzed in this article because the insufficient rate of response did not permit
the establishment of statistically valid conclusions.
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Sample Size
Of Virginia's 228 circuit court and general district court judges, 137 returned the
questionnaire. This sample, representing 60.1 % of the target population, is considered
an acceptable rate of response for a mail survey.76

Objective Reasonableness vs. Subjective Bad Faith
The ftrst part of the questionnaire was designed to test judges' opinions on the
most substantial change effected by Rule 11 and § 8.01-271.1 -- the elimination of
subjective bad faith as a requirement for imposing sanctions. Judges were asked to read
two hypothetical fact situations and to indicate in each case (1) whether they believed
the plaintiff's attorney's action was in violation of § 8.01-271.1, and (2) whether they
would grant the defendant's request for attorney's fees if they were the judge in the
case. Intended to present the judges with a suit interposed for an "improper purpose,"
the ftrst hypothetical situation77 involved an attorney who fIled a "strike suit"78 in an
attempt to force a settlement.79
76 E.
77

In response to this clear example of subjective bad

BABBlE, THE !>RACOCE OF SOCIAL REsEARCH

FED.

335 (1979).

R. C1v. P. 11. Refer to note 11 supra.

78 The United States Supreme Court has defined "strike suits" as suits fIled by
parties "interested in getting quick dollars by making charges without regard to their
truth so as to coerce corporate managers to settle worthless claims in order to get rid
of them." Surowitz v. Hilton Hotels Corp., 383 U.S. 363, 371, reh'g denied, 384
U.S. 915 (1966).
79

The questionnaire's first hypothetical factual situation read as follows:

Plaintiff sued Defendant Corporation for fraud. The complaint, signed and
fIled by Plaintiff's Attorney, alleged the elements of fraud in only the most
general terms. Plaintiff's Attorney wrote Defendant to suggest a settlement,
but Defendant refused to negotiate and later prevailed on a motion for
summary judgment.
Defendant Corporation then brought a motion seeking an award of
attorney's fees pursuant to Va. Code § 8.01-271.1. At the hearing,
Defendant introduced as evidence the letter which Plaintiff's Attorney had
written while seeking a settlement offer. The letter read, in part: "I realize,
of course, that the merit of this suit is questionable at best. But I also
realize that it will cost you far more to try this case than it will cost you to
settle it."
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faith, 122 judges (93.9%) said they believed the attorney's actions violated § 8.01271.1, and 116 judges (89.2%) said they would grant the defendant's request for
attorney's fees. so
No such general consensus appeared in judges' reactions to the second
hypothetical situation, which was intended to test their views on whether "the absence
of deliberate harassment"8! is a factor in detenmning a violation. The second situation
involved an attorney who ftled a claim after the statute of limitations had run, relying
upon his client's statements about the date of the accident rather than upon a fIrsthand
investigation of medical records. Even after the defendant's counsel informed him of
this mistake, the plaintiff's attorney refused to nonsuit the action.82

Only sixty-four

Some judges did not respond to every question, and analyses of each set of
responses are therefore based on slightly different sample sizes.
80

8! Cabell v. Petty, 810 F.2d 463, 466 (4th Cir. 1987).
82 The second hypothetical situation, based upon the facts of Van Berkel v. Fox
Farm and Road Machinery, 581 F. Supp. 1248 (D. Minn. 1984), read as follows:
Plaintiff, a farmer, brought a products liability action against
Defendant, a manufacturer of farm machinery, on theories of
negligence and strict liability. The complaint, signed by Plaintiff's
Attorney, alleged that the accident took place on September 6, 1987.
In actuality, the accident occurred on September 6, 1986, and when the
suit was ftled on September 2, 1989, the two-year statute of limitations
had already run.
Defendant ftled its answer, alleging that the claims were barred by
the statute of limitations. Defendant's Attorney served a demand for
medical disclosure, and Plaintiff's Attorney complied. Defendant's
Attorney then telephoned Plaintiff's Attorney and asked him to nonsuit
the case, referring to proof in Plaintiff's medical records that the
accident had taken place in 1986, not 1987, and that the action was
therefore time-barred. Defendant's Attorney confIrmed this call by
letter, also providing Plaintiff's Attorney with a copy of a 1986
newspaper reporting that the accident took place on September 6 of
that year. Plaintiff's Attorney did not respond to the requests for
dismissal, and Defendant's Attorney ftled a motion for summary
judgment (attaching copies of the letter and newspaper) and for
recovery of attorney's fees under Va. Code § 8.01-271.1.
At the hearing, Plaintiff's Attorney offered a personal affidavit
stating that his client had told him that the accident had occurred on
September 6, 1987, that he had found no reason to believe otherwise,
and that he had acted in good faith. When asked what inquiry he had
made before ftling the suit, Plaintiff's Attorney said he had talked to
Plaintiff and his family members and had inspected copies of the
17

judges (48.9%) believed the plaintiff's attorney had violated § 8.01-271.1, and only
sixty-one judges (46.6%) said they would grant the defendant's request for attorney's
fees. Judges were thus much more willing to impose sanctions upon an attorney who
acted in bad faith than upon an attorney who acted in good faith but who failed to
conduct a reasonable pre-filing inquiry. This result suggests that many Virginia judges
do not apply the objective standard of reasonableness established by the federal courts,
but instead evaluate litigants' behavior according to a "subjective bad faith" test.
Mandatory Imposition of Sanctions

Judges' responses to the first two questions also helped gauge their attitudes
toward another aspect of § 8.01-271.1: the rule's requirement that the courts "shall
impose ... an appropriate sanction" upon parties and counsel who commit violations.
The federal courts have interpreted the same language in Rule 11 to mean that every
violation must result in a sanction of some sort, whether this be an award of attorney's
fees or merely a verbal warning. 83 Virginia's judges appear to agree; of the judges who
found violations in the two hypothetical situations, only six (4.9%) and three (4.7%)
said they would not impose any sanctions in the first and second hypotheticals,
respectively. This suggests that most Virginia judges view the words "shall impose"
as requiring the imposition of sanctions upon every violator of § 8.01-271.1.
Sanctions Other Than Attorney's Fees

Like Rule 11, § 8.01-271.1 accords Virginia's judges the power to craft "an
appropriate sanction" which "may" include an award of attorney's fees.

Survey

machine's owner's manual. When asked why he had refused to
nonsuit the action, Plaintiff's Attorney said that he had "a duty to
protect the interests of my client."
In Van Berkel, the plaintiff's attorney was sanctioned and ordered to pay $2,894.62
to cover the defendant's costs, expenses and attorney's fees. Id. at 1251.
83

Refer to notes 40-49 supra and accompanying text.
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respondents who believed violations had occurred in a hypothetical situation were
therefore invited to describe any sanctions, in addition to or instead of attorney's fees,
which they would impose upon the plaintiff or his attorney if they were the judge in
the case. Of the 116 judges who imposed sanctions in the fIrst hypothetical situation,
eighteen (15.5%) recommended additional sanctions.

(No judges recommended

nonmonetary sanctions "instead of' attorney's fees.) Their suggested remedies included
verbal warnings, lectures on legal ethics and public admonishments in court.

Ten

judges (8.6% of those imposing sanctions) said they would report the plaintiff's attorney
to the State Bar District Committee, and two judges indicated that their complaints
would be due to the attorney's violation of DR 7-102(A)(I) of the Virginia Code of
Professional Responsibility.84 Two judges said they would impose sanctions upon both
the plaintiff and his attorney in this case.
Of the sixty-one judges who imposed sanctions in the second hypothetical
situation, fourteen (22.9%) recommended additional sanctions. (No judges recommended
nonmonetary sanctions "instead of' attorney's fees.) Their suggested remedies included
requiring the plaintiff's attorney to attend a continuing legal education class on
professional responsibility, making certain that the attorney had read and understood
§ 8.01-271.1, a "public chewing-out in court" and an in-chambers lecture on "the

courtesy and respect due to opposing counsel." Six judges (9.8% of those imposing
sanctions) said they believed the plaintiff's attorney should be reported to the District
Bar Committee, and one of these judges indicated that such a complaint would be based
upon the attorney's violation of DR 7-102(A)(2) of the Virginia Code of Professional
Responsibility.85 No judges said they would impose sanctions upon the plaintiff himself
in this case.

84 R. SUP. Cr. VA., part 6, § II. Refer to note 69 supra.
8S

[d. Refer to note 69 supra.
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Would Responses Have Differed Under Prior Law?

In connection with their reactions to the two hypothetical situations, judges were
also asked whether they would have imposed sanctions under Virginia law as it stood
before § 8.01-271.1 came into effect on July 1, 1987.

Comparing the respondents'

decisions under the old law with their decisions under the new rule helps show whether
they believe § 8.01-271.1 has really changed the face of Virginia law. Based upon their
reactions to each of the two hypothetical situations, respondents were divided into two
groups: judges believing § 8.01-271.1 has changed the law (those who would have
decided a different way under prior law) and judges believing the law has not changed
(those who said they would have decided the same way under both new and prior law).
Table 1 presents a breakdown of responses to these questions:
TABLE 1
Number and percentage of judges believing
§ 8.01-271.1 has changed the law
Judge's response
Law has changed
Law has not changed

First situation
("bad faith")

Second situation
("incompetence ")

87 (79.1%)
23 (20.9%)

42 (38.2%)
68 (61.8~)

Note: the respondents identified as believing the law has changed included only
judges who would have imposed sanctions under § 8.01-271.1 but not under prior
law. No judges said they would have imposed sanctions under prior law but not
under § 8.01-271.1.

These data suggest two separate conclusions. First, many more judges believe
that § 8.01-271.1 has changed law with respect to "bad faith" than with respect to
mere incompetence. This implies that many Virginia judges do not believe § 8.01-271.1
has effected the same kinds of momentous changes that Rule 11 has produced in the
federal court system. This belief could be due to many factors, such as unfamiliarity
with § 8.01-271.1, an unwillingness to blindly adopt federal standards, a reluctance to
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abandon the bad-faith requirements of earlier remedies or a belief that prior law
accorded judges extensive sanctioning powers.
Second, the high percentage of judges who believe the law has changed with
respect to "bad faith" suggests that most judges believe § 8.01-271.1 has significantly
expanded their powers.

Under prior law, parties who brought frivolous or abusive

actions were usually penalized by someone other than the judge. 86 Section 8.01-271.1
altered this situation by providing judges with explicit authority to impose sanctions,
eliminating any confusion as to the propriety of imposing sanctions on an attorney
personally and establishing the shifting of expenses as a legitimate means of response.
The data suggest that even judges who continue to apply a "subjective bad faith"
standard recognize the significance of these broad new powers and are willing to take
immediate and decisive action instead of relying upon others to implement rarely-used
remedies. Even though § 8.01-271.1 may not have changed these judges' views of what
is "frivolous" and what is not, they are now far more willing to impose sanctions for
such behavior than they were before.
Recent Sanctioning Activity

In addition to the questions about the two hypothetical situations, judges were
also asked to indicate (1) how many times in the last twelve months they had been
confronted with a motion for sanctions under § 8.01-271.1, (2) how many of these
motions they had granted, and (3) how many times in the last twelve months they had
imposed sanctions on their own initiative.

One hundred and twenty-nine judges

responded to the first of these questions, and analysis of their estimates shows that the
average respondent received 3.1 requests under § 8.01-271.1 in the past year. Out of
all respondents, forty-three (33.3%) said they had not received any motions, seventeen
(13.2%) had received one motion and sixty-nine (53.5%) had received two or more

86

See notes 67-70 supra and accompanying text.
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motions.

Seven judges reported having received at least ten motions, and one judge

estimated his number of requests at approximately twenty-five.
In response to the second question, judges who had encountered at least one
motion indicated that they had granted a total of 112 requests under § 8.01-271.1 in
the past year, for an average of 1.3 awards per judge. A comparison of the number
of motions each judge had received with the number he or she had granted showed
that these judges granted an average of 33.8% of all the motions they encountered.
Only eleven judges (8% of the entire sample) reported having imposed sanctions
on their own initiative at some point during the past twelve months.

Ten of these

judges had imposed sanctions once; only one judge reported having done so twice.

The Rationale Behind the Rule
To determine what rationales guide judges' attitudes toward § 8.01-271.1, the
respondents were asked to indicate whether they believed the primary function of the
new rule was (1) to compensate the aggrieved party, (2) to penalize the offending
party, or (3) to deter future actions of a similar nature.

Of the 127 judges who

responded to this question, eighty-two (64.5%) expressed a belief that deterrence is the
most important purpose of sanctions. Thirty-four judges (26.8%) believed compensation
was the rule's primary function, while only eleven (8.7%) chose the punishment
rationale.

The Relationship Between Sanctioning Activity and Rationale
Having found that most respondents favor a deterrence rationale, it was possible
to explore the question of whether judges' rationales are related to their rulings on
motions under § 8.01-271.1. For this analysis, each judge who had encountered at least
one motion for sanctions was placed in one of two groups: "frequent sanctioners" (those
who have granted 50% or more of the motions they have received in the last twelve
months) and "infrequent sanctioners" (those who have granted less than 50% of the
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motions they have received). These judges were also assigned to one of two groups
according to whether they favored a deterrence or a compensation rationale. 87

The

comparison of these two groupings is summarized in Table 2:
TABLE 2

Comparison between judges' sanctioning
activity and stated rationale
Preferred rationale

"Frequent"
sanctioners

"Infrequent"
sanctioners

20
16

36
11

Deterrence
Compensation

These figures show that 59.3% of judges favoring a compensation rationale,
compared with only 35.7% of those favoring deterrence, are frequent sanctioners, a
difference which is statistically significant. 88 Judges who view § 8.01-271.1 as a feeshifting device therefore seem more likely to impose sanctions than those who believe
the rule should be used primarily to discourage frivolous or abusive tactics. This result
makes sense. Judges with a compensatory philosophy need only certify that the rule
has been violated, causing some degree of hardship to the aggrieved party, in order to
impose a sanction. The range of circumstances triggering sanctions under this standard
is thus broader than that arising out of a deterrence philosophy, which would require
some indication that an award might help prevent future violations. Judges who seek
to deter abusive behavior might also be more sensitive to the danger of discouraging
attorney creativity, and they would thus impose sanctions only when they were certain
to avoid creating a "chilling effect." In other words, judges favoring compensation need
only determine whether the case before them demands a remedy, while judges favoring
87
The group of 11 judges favoring the punishment rationale was too small for
the establishment of statistically valid conclusions and was therefore excluded from
consideration in this analysis.

88

Chi-square

= 4.11, P < .05.
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deterrence must also consider the effect sanctions might have on future litigation. It
follows that compensation-oriented judges are more likely to grant requests for
attorney's fees under § 8.01-271.1. 89

The Relationship Between Judicial Attitudes and Experience
Thus far, analysis of the survey data has shown that many Virginia judges do
not apply Rule 11 standards when interpreting § 8.01-271.1. Yet who exactly are these
judges? Are they primarily those who have had little experience with litigation under
§ 8.01-271.1? In an attempt to answer these questions, the respondents were divided

into two categories: "more experienced" Gudges who have encountered two or more
motions under § 8.01-271.1 in the last twelve months) and "less experienced" Gudges
who have received either one motion or none at all).

To determine which of these

judges agreed with Federal Rule 11 standards, each respondent was also placed in one
of two other categories: those who had recommended sanctions in both hypothetical
sanctions, and those who had not recommended sanctions in both situations. The results
of this analysis are summarized in Table 3:
TABLE 3

Comparison between judges' experience with § 8.01-271.1
and their decisions in hypothetical situations
Imposing sanctions in:

"more experienced"
judges

"less experienced"
judges

both situations
one or neither situation

36
33

19
41

These figures show that 52.2% of "more experienced" judges said they would
impose sanctions in both hypothetical situations, compared with only 31.7% of "less
Professor Nelkin has also recognized that a compensatory philosophy can
make sanctions more palatable and therefore more likely to occur. See Nelkin, supra
note 2, at 1324.
89
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experienced" judges, a difference which is statistically significant.!lO

Because federal

courts' interpretations of Rule 11 would dictate the imposition of sanctions in both the
"bad faith" situation and the "inadequate inquiry" situation, these data suggest that
Virginia judges who have had more experience with § 8.01-271.1 are more familiar with
federal standards and are more likely to apply them in deciding whether to award
sanctions.

This is a logical conclusion.

Section 8.01-271.1 mimics the wording of

Federal Rule 11, and it would be natural for attorneys to cite federal authority while
arguing a motion for sanctions before a Virginia judge. Judges who have entertained
many such motions are thus more likely to apply § 8.01-271.1 according to federal
standards instead of according to their own personal interpretations.
judges who encounter motions under § 8.01-271.1

learn more

In other words,
about federal

interpretations and are more willing to follow them.
This conclusion is supported by another look at the importance of judicial
experience, this time in relation to judges' preferred sanctioning rationales.

This

analysis divided judges into two categories based upon their view of § 8.01-271.1 's
primary function: all judges who believed deterrence was most important were placed
in one group, and all judges who favored the compensation or punishment rationales
were placed in another. These categories were compared to determine how many judges
in each group were "more experienced" and "less experienced," and the results of this
comparison are summarized in Table 4:
TABLE 4
Comparison of judges' experience with
their sanctioning philosophy
Preferred rationale

"more experienced"
judges

Deterrence
Compensation or punishment

51
18

!lO Chi-square = 5.52, P < .025.
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"less experienced"
judges
31
29

These figures show that 73.9% of "more experienced" judges believe deterrence
is the most important function of § 8.01-271.1, compared with only 51.7% of "less
experienced" judges, a difference which is statistically significant.91 Because deterrence
is the only rationale expressly articulated by the federal rules themselves,92 and because
the federal courts have overwhelmingly recognized Rule 11 's deterrence function,93
Virginia judges who prefer a deterrence view of § 8.01-271.1 are agreeing with the
great weight of federal authority. Because so many "more experienced" judges have.
adopted a deterrence philosophy, it is logical to conclude that Virginia judges who
encounter more motions are more likely to hear and accept arguments based upon the
rationales adopted by the federal courts. In other words, judges who encounter more
motions learn more.
This inference, coupled with the tendency of experienced judges to impose
sanctions in both hypothetical situations (see Table 3), leads to yet another conclusion:
as time passes, more and more Virginia judges will come to apply Federal Rule 11
standards when dealing with § 8.01-271.1. Nearly a third of the judges responding to
the survey have never encountered a motion for sanctions, and it is probable that many
nonrespondents have also been relatively unexposed to the issues surrounding § 8.01271.1. Because judges who have encountered motions for sanctions tend to agree with
Federal Rule 11 standards, many judges who currently appear to disagree with federal
interpretations may very well change their minds after dealing with a few more requests
for attorney's fees. Eventually most Virginia judges will probably adhere to a relatively
uniform sanctioning standard, which will probably be a mirror image of the one
developed by the federal courts.

91

Chi-square

= 6.86, p

< .001.

92 Advisory Committee Note, supra note 1, at 199.
93

See cases cited supra note 50.
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CONCLUSION: HOW TO AVOID SANCTIONS
Although the state of Virginia law with respect to § 8.01-271.1 is still uncertain,
the results of this survey suggest that many judges already treat motions under the new
rule in much the same way that federal judges treat motions under Rule 11.
Furthermore, it appears that Virginia judges will be invoking Federal Rule II standards
with greater and greater frequency in the years to come. It is in consideration of these
conclusions that we offer the following suggestions which may be helpful to attorneys
practicing civil law in Virginia:
1.

Before filing any pleading, recognize that your own subjective good faith
will not protect you from sanctions.

2.

Realize that most judges believe § 8.01-271.1 has changed the law, and
that even judges who continue to evaluate your acts according to a
"subjective bad faith" standard are more likely to sanction you.

3.

Before filing any document, confirm that its purpose is not merely to
harass, delay, or injure the opposing party.

4.

If your client asks you to file documents for some improper purpose,
inform your client that she, too, is subject to sanctions, both monetary
and otherwise.

5.

Conduct a personal investigation into facts of your case before filing any
document. Be sure to confirm your client's version of the facts through
other sources, if possible.

6.

Conduct a thorough investigation of the legal issues involved.

If you

hope to make an argument for the reversal or extension of existing law,
be sure to inform the court of your intention.
7.

Recognize that the court may sanction you either upon motion or on its
own initiative.
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8.

If you are forced to file hurriedly in order to avoid a time bar, perform

the steps described above immediately after filing your document.
9.

Realize that the judge may not yet have encountered a motion under
§ 8.01-271.1 and may not know how its federal counterpart, Rule 11,

has been applied. (This could be to your disadvantage; for example, if
the judge views § 8.01-271.1 primarily as a cost-shifting device, she is
more likely to sanction you.) If you want the judge to apply federal
standards, be sure to educate her.
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APPENDIX
Date, 1990

The Honorable _ _ _ , Judge
Address
Dear Judge_ _ :

The Colonial Lawyer: A Journal of Virginia Law and Public Policy published
by the students of William and Mary law school, is conducting a study of judges' views
and practices regarding Va. Code § 8.01-271.1, which became effective on July 1, 1987.
Interest in abuses of the litigation process has intensified over recent years, and the new
§ 8.01-271.1 may very well represent Virginia's response to these concerns. In order
to gauge the effect which this provision has had upon litigation in the Commonwealth
over the past two and a half years, The Colonial Lawyer would like to request your
assistance as a participant in this study -- participation which should not require more
than minutes of your time.
Enclosed is a questionnaire describing two hypothetical cases. Each case
The
culminates in a party's request for sanctions under Code § 8.01-271.1.
questionnaire asks you to react to these situations and to answer some additional
questions regarding your views on the new Code provision. For your convenience, we
have also attached a copy of the statute.
Inevitably, descriptions of situations such as these cannot provide all the details
that might be needed for making conclusive judgments. We have, therefore, tried to
express our questions more tentatively, asking for your views, inclinations and opinions
in light of the facts presented.
Please return the completed questionnaire in the enclosed envelope at your
earliest convenience. All responses will be anonymous; the questionnaires are neither
numbered nor marked, and the published article will make no reference to the opinions
of any individual judge or court.
It would be very helpful if you would return your questionnaire within two
weeks. Thank you for your time and consideration.
Sincerely,
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VA. CODE ANN. SECTION 8.01-271.1
(Cum. Supp.1989)
§ 8.01-271.1. Signing of pleadings, motions, and other papers; oral
motions; sanctions.-- Every pleading, written motion, and other paper of a party
represented by an attorney shall be signed by at least one attorney of record in his
individual name, and the attorney's address shall be stated on the fIrst pleading flIed by
that attorney in the action. A party who is not represented by an attorney shall sign
his pleading, motion, or other paper and state his address.
The signature of an attorney or party constitutes a certifIcate by him that (i) he·
has read the pleading, motion, or other paper, (ii) to the best of his knowledge,
information and belief, formed after reasonable inquiry, it is well grounded in fact and
is warranted by existing law or a good faith argument for the extension, modifIcation
or reversal of existing law, and (iii) it is not interposed for any improper purpose, such
as to harass or cause unnecessary delay or needless increase in the cost of litigation.
If a pleading, written motion, or other paper is not signed, it shall be stricken unless
it is signed promptly after the omission is called to the attention of the pleader or
movant.
An oral motion made by an attorney or a party in any court of the
Commonwealth constitutes a representation by him that (i) to the best of his knowledge,
information and belief, formed after reasonable inquiry it is well grounded in fact and
is warranted by existing law or a good faith argument for the extension, modifIcation
or reversal of existing law, and (ii) it is not interposed for any improper purpose, such
as to harass or to cause unnecessary delay or needless increase in the cost of litigation.
If a pleading, motion or other paper is signed or made in violation of this rule,
the court, upon motion or upon its own initiative, shall impose upon the person who
signed the paper or made the motion, a represented party, or both, an appropriate
sanction, which may include an order to pay to the other party or parties the amount
of the reasonable expenses incurred because of the flIing of the pleading, motion, or
other paper or making of the motion, including a reasonable attorney's fee.
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QUESTIONNAIRE
First Hypothetical Situation: Plaintiff sued Defendant Corporation for fraud.
The complaint, signed and filed by Plaintiff's Attorney, alleged the elements of fraud
in only the most general terms. Plaintiff's Attorney wrote Defendant to suggest a
settlement, but Defendant refused to negotiate and later prevailed on a motion for
summary judgment.
Defendant Corporation then brought a motion seeking an award of attorney's fees
pursuant to Va. Code § 8.01-271.1. At the hearing, Defendant introduced as evidence
the letter which Plaintiff's Attorney had written while seeking a settlement offer. The
letter read, in part: "I realize, of course, that the merit of this suit is questionable at
best. But I also realize that it will cost you far more to try this case that it will cost
you to settle it."
Questions:

1.

Do you think Plaintiff's Attorney's action is in violation of Va. Code § 8.01271.1? (Circle one)
YES

2.

NO

If you were the judge in this case, would you grant Defendant's request for

attorney's fees?
YES
3.

NO

In this case, approximately what percentage of judges in your district (if you are
a General District Judge) or circuit (if you are a Circuit Judge) do you think
would grant Defendant's request for attorney's fees?

---_%
4.

If you answered YES to question 2, how much would you be inclined to order

Plaintiff's Attorney to pay Defendant in this case? (check one)
an amount less than all reasonable expenses and attorney's fees
all reasonable expenses and attorney's fees
all reasonable expenses and attorney's fees, plus some form of
supplemental damages
5.

In addition to or instead of expenses and attorney's fees, would you impose any
other sanctions against Plaintiff or Plaintiff's Attorney, and if so, what would
they be? (please explain)
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6.

Would you have imposed any sanctions on Plaintiff's Attorney under the law as
it stood before § 8.01-271.1 came into effect (that is, before July 1, 1987)?

NO

YES

Second Hypothetical Situation: Plaintiff, a farmer, brought a products liability
action against Defendant, a manufacturer of farm machinery, on theories of negligence
and strict liability. The complaint, signed by Plaintiff's Attorney, alleged that the
accident took place on September 6, 1987. In actuality, the accident occurred on
September 6, 1986, and when the suit was filed on September 2, 1989, the two-year
statute of limitations had already run.
Defendant filed its answer, alleging that the claims were barred by the statue of
limitations. Defendant's Attorney served a demand for medical disclosure, and
Plaintiff's Attorney complied. Defendant's Attorney then telephoned Plaintiffs Attorney
and asked him to nonsuit the case, referring to proof in Plaintiff's medical records that
the accident had taken place in 1986, not 1987, and that the action was therefore timebarred. Defendant's Attorney confirmed this call by letter, also providing Plaintiff's
Attorney with a copy of a 1986 newspaper reporting that the accident took place on
September 6 of that year. Plaintiff's Attorney did not respond to the requests for
dismissal, and Defendant's Attorney filed a motion for summary judgement (attaching
copies of the letter and newspaper) and for recovery of attorney's fees under Va. Code
§ 8.01-271.1.
At the hearing, Plaintiffs Attorney offered a personal affidavit stating that his
client had told him that the accident had occurred on September 6, 1987, that he found
no reason to believe otherwise, and that he had acted in good faith. When asked what
inquiry he had made before filing the suit, Plaintiffs Attorney said he had talked to
Plaintiff and his family members and had inspected copies of the machine's owner's
manual. When asked why he had refused to nonsuit the action, Plaintiff's Attorney said
that he had "a duty to protect the interests of my client."
Questions:

7.

Do you think Plaintiff's Attorney's action is in violation of Va. Code § 8.01271.1? (Circle one)

NO

YES
8.

If you were the judge in this case, would you grant Defendant's request for
attorney's fees?

NO

YES
9.

In this case, approximately what percentage of judges in your district (if you are
a General District Judge) or circuit (if you are a Circuit Judge) do you think
would grant Defendant's request for attorney's fees?

---_%
10.

If you answered YES to question 8, how much would you be inclined to order
Plaintiff's Attorney to pay Defendant in this case? (check one)
an amount less than all reasonable expenses and attorney's fees
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all reasonable expenses and attorney's fees
all reasonable expenses and attorney's fees, plus some form of
supplemental damages
11.

In addition to or instead of expenses and attorney's fees, would you impose any
other sanctions against Plaintiff or Plaintiff's Attorney, and if so, what would
they be? (please explain)

12.

Would you have imposed any sanctions on Plaintiff's Attorney under the law as
it stood before § 8.01-271.1 came into effect (that is, before July 1, 1987)?
YES

NO

Additional Questions:

13.

In general, what do you see as the primary function of sanctions under § 8.01271.1 ? (please rank in order of importance, using 1 to indicate the most
important and 3 to indicate the least important)
to compensate the aggrieved party
to penalize the offending party
to deter future actions of a similar nature

14

How many times in the last 12 months have you been confronted with a motion
for sanctions under § 8.01-271.1?

15.

In how many cases did you grant the request for attorney's fees?

16.

How many times in the last 12 months have you, on your own initiative,
imposed sanctions under § 8.01-271.1?
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