THE BIRTH OF THE “LIVING” CONSTITUTION
Eugene W. Hickok, Jr. *

It has become more than commonplace to refer to the Constitution of the Uni-
ted States as a “living” document. Indeed, it has become doctrine. High school
students are taught that the Constitution “adapts” to changes in time and cir-
cumstance much the way an organism adjusts to changes in its environment.
Students enrolled in undergraduate courses in American Government are told
that the Constitution remains relevant primarily because of the efforts of politi-
cians and Supreme Court Justices to “interpret” the document and “bend” it to
fit modern circumstance. It is a “living” constitution, so it is argued, not only
because it “specifies highly technical governmental ‘rules of the game,” but
because it also “encompasses implicit norms of custom and usage, which have
evolved over the decades in response to important political needs.”! As Walter
Berns has described it, “a living Constitution is first of all a protean constitution,
one whose meaning is not fixed.”

Those who advocate this understanding of the Constitution point to John Mar-
shall’s opinion in McCulloch v. Maryland as intellectual support for their position.
In MuCulloch, Marshall points out that the Constitution is “. . . intended to
endure for ages to come, and consequently to be adapted to the various crises of
human affairs.”s But Marshall’s argument is that the Congress is the means
through which this government is to remain “relevant.” Marshall did not say that
the Constitution should be adapted to the various crises of human affairs; he said
that the powers of Congress are adaptable to meet those crises.”* Marshall’s
understanding of the character of the Constitution remains consistent with his
statement in Marbury v. Madison: “The Constitution is either a superior para-
mount law, unchangeable by ordinary means, or it is on a level with ordinary
legislative acts, and, like other acts, alterable when the legislature shall please to
alter it.” For Marshall, the Constitution and the principles it embraces, “are
deemed fundamental and permanent.”®

Proponents of a ‘living” constitution will have to look elsewhere for a spokes-
man. John Marshall cannot legitimately be considered an advocate for their posi-
tion. Of course, this is not to say that advocates can’t be found. One might turn to
Mr. Justice Douglas, for example, who, in his concern to find a way to protect
individual privacy, looked to the “emanations” flowing from the “‘penumbras” of
the Constitution to produce a Constitutional “right to privacy.” (Griswold v. Con-
necticut) Then there is Mr. Justice Black dissenting in Adamson v. California,
after finding that the historical purpose of the fourteenth amendment has “never
received full consideration” by the Court and that, contrary to what the majority
of his colleagues on the bench at the time might think, “the framers and backers
of the Fourteenth Amendment proclaimed its purpose to be to overturn the con-
stitutional rule” established in Barron v. Baltimore. Indeed, advocates of a “‘liv-
ing” constitution can find support in the decisions of a number of Justices.

The doctrine of a “living” constitution is a by-product of judicial decision-
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making. Ever since Chief Justice Charles Evans Hughes first announced that the
“Constitution is what the judges say it is” the doctrine of a “living” constitution
has attracted its score of supporters.®

The framers of the document never spoke of a “living” constitution. They did
speak of a permanent one. For the men who gathered in Philadelphia, words were
not simply empty vessels into which one might pour meaning. For the framers,
words had meaning and they chose their words carefully to express exactly what
the Constitution was intended to provide. They recognized a need to allow for
inevitable change in society. But they also saw a need to temper temporary popu-
larity with adherence to permanent principles. They understood the distinction
between popular impulse or inclination and the long-term public interest. They
recognized the need for a written constitution that would provide “‘the fundamen-
tal and paramount law of the nation,” (Marbury v. Madison). The very fact that it
is a written constitution is important.

It was because certain principles were considered to be of such an important
and permanent nature that a revolution was fought and a new government
constructed—a new government under a written constitution so that government
by men might never stray from those principles. As Walter Berns so aptly puts it,
the concern of the framers “was not to keep the Constitution in tune with the
times, but, rather, to keep the times, to the extent possible, in tune with the
Constitution.””

The contemporary doctrine of a “living” constitution is the product of a mis-
guided understanding of the way the framers understood the document and of the
early attempts by the Court to interpret it. In addition, it is a by-product of judi-
cial decision-making by activists who, from time to time, have provided the
majority on the Court with the authority the Constitution does not provide them.
The nourishment for the “living” Constitution, in other words, has been provided
by judicial activism. The primary vehicle employed by the activists has been the
fourteenth amendment. Indeed, the birth of “our living Constitution” can be
traced to the transformation of the Bill of Rights that has transpired through
incorporation. '

I

Perhaps the most telling evidence of the degree to which the idea of a “living”
constitution has come to dominate the study and practice of law in the United
States can be found in the way the Bill of Rights has been transformed. What
was originally intended to be a check upon the powers of the federal government
has been transformed by means of the fourteenth amendment into a vehicle for
the aggrandizement and enhancement of federal governing authority. It is surely
one of the supreme ironies of our constitutional history that an entire portion of
the Constitution dedicated to the preservation of individual liberties through the
maintenance of a limited government has produced instead an expansive federal
government in the name of protecting individual rights. In retrospect, the fears of
the Anti-Federalists—those who opposed the new Constitution and the threat of
consolidated government—seem all too prescient.

The idea of a bill of rights, although certainly part and parcel of the revolution-
ary fervor that so colored the colonies in the 1770’s, actually can be traced to the
Magna Carta of 1215. Until the Puritan Revolt in Great Britain, that document,
along with English common law, provided the primary protection of individual
rights. As Robert Rutland has pointed out, “the American Revolution had its
seeds in the Puritan Revolt of English forebears, with the avowed goal of giving
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citizens the freedoms won a century earlier in the mother country.”®

The Bill of Rights to the federal Constitution has its roots in the several bills of
rights that were to be found in the constitutions of the states in the 1780’s, and
can be traced directly to the Virginia Declaration of Rights, written by George
Mason and adopted in convention in June of 1776. That document says, in part,

That all men are by nature equally free and independent, and
have certain inherent rights, of which, when they enter into a
state of society, they cannot, by any compact, deprive or divest
their posterity, namely, the enjoyment of life and liberty, with
the means of acquiring and possessmg property, and pursumg
and obtaining happiness and safety.?

The similarities between the Virginia Declaration of Rights and the Declaration
of Independence adopted a few weeks later is telling. Both documents served to
underscore the degree to which colonists understood the nature of the relation-
ship between the individual and his government. In the words of Edmund Ran-
dolph of Virginia,

In the formation of the bill of rights two objects were contem-
plated: one, that the legislature should not in their acts violate
any of those canons; the other, that in all revolutions of time, of
human opinion, and of government, a perpetual standard should
be erected, around which the people might rally, and by a notor-
ious record be forever admonished to be watchful, firm and
virtuous.©

The federal Bill of Rights emerged as the product of political compromise
struck during the ratification debates. James Madison, a principal architect of the
new Constitution and, in the end, the primary architect of the Bill of Rights, had
argued vehemently against attaching a bill of rights to the federal Constitution.
According to Madison, “bills of rights” would be both “‘unnecessary” and “dan-
gerous” in the new Constitution. “They would contain various exceptions to
powers which are not granted; and on this very account, would afford a colorable
pretext to claim more than were granted.”!! It made very little sense indeed, rea-
soned Madison, to declare that the federal government shall not do certain things
when the government already has no power to do them. For Madison, the issue
was quite clear: “Why, for instance, should it be said that the liberty of the press
shall not be restrained, when no power is given by which restrictions may be
imposed?”12 Moreover, Madison argued,

the truth is . . . that the Constitution is itself, in every rational
sense, and to every useful purpose, a BILL OF RIGHTS. The
several bills of rights in Great Britain form its Constitution, and
conversely the constitution of each state is its bill of rights.!3
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According to Madison, attaching a bill of rights to the new Constitution seemed
an unwarranted act that in all probability would make the process of ratification
even more arduous than already anticipated. But to those in the states who
looked upon Mr. Madison’s constitution with some concern, a bill of rights
seemed a necessary protection against the threat imposed by the construction of a
strong and “energetic” central government. As one ardent Anti-Federalist put it,
“For universal experience demonstrates the necessity of the most express decla-
rations and restrictions to protect the liberties of mankind, from the silent power-
ful and ever active conspiracy of those who govern.”" In response to the Federai-
ist argument that Americans were already so enlightened as to make it almost
inconceivable that individual freedoms, such as freedom of religion, would ever be
denied, “An Old Whig” replied,

They are idiots who trust their future to the whim of the pres-
ent hour . .. What is there in the new proposed Constitution to
prevent his [a conscientious objector] being dragged like a Prus-
stan soldier to the camp and there compelled to bear arms?1®

As Raoul Berger has pointed out, then, “it was not fear of State mismanage-
ment but distrust of the remote federal newcomer that fueled the demand for a
federal Bill of Rights which would supply the same protection against the federal
government that State constitutions already provided against the States.”'® Per-
haps more importantly, it was a fear that worked to the political advantage of the
Anti-Federalists. Here was an issue that “transcended sectional interests” and
struck to the very root of those principles that had produced the Revolution and
the Articles of Confederation, and which, allegedly, underwrote the proposed new
Constitution as well. In the end, the supporters of the federal Constitution recog-
nized that political necessity required that a bill of rights be attached to the doc-
ument. James Madison himself, while campaigning for the new Congress,
advanced the argument that

the Constitution ought to be revised, and that the first Congress
meeting under it, ought to prepare and recommend to the States
for ratification, the most satisfactory provisions for all essential
rights, particularly the rights of Conscience in the fullest lati-
tude, the freedom of the press, trials by jury, security against
general warrants &c."

Initially, the Federalists could take some solace in the fact that the Bill of
Rights was added by the new Congress upon the ratification of the states, rather
than through another constitutional convention that might have led to other,
perhaps more far reaching reforms. But perhaps more importantly, the political
leaders of the time, men such as James Madison and Thomas Jefferson, eventu-
ally came to recognize that a federal bill of rights had a value in its own right, in
addition to the purpose it had served in the struggle for ratification of the Consti-
tution. They developed an appreciation for “‘the salutary effects of a federal Bill of
Rights as a benchmark in the American experience in self-government.”18

14 Rutland, op. ¢it., p. 135.
15 Rutland, op. cit., p. 137,
16 Raoul Berger, Government by Judiciary, (Cambridge: Harvard University Press, 1977), p. 135.
17 Rutland, op cit., p. 196.
18 Rutland, op cit., p. 218.



The Bill of Rights emerged from the struggle for ratification then as the pro-
duct of political compromise. But it was a principled compromise. As Robert
Rutland has argued, the Bill of Rights “clearly demonstrated that the American
Revolution had a broad ideological base and that it was not only a military, politi-
cal and social upheaval—but also a legal rebellion,” that “served notice for all the
world that national independence, without personal liberty, was an empty
prize.”1?

II

For the first generation of Americans to live under the Constitution of 1789, the
purpose of the Bill of Rights remained clear: to place demorn. -ably far-reaching
restraints upon the central government.?® The Supreme Court _ ‘ve its blessings
to this doctrine with Barron v. Baltimore in 1833. Here, in one of the last deci-
sions written by Chief Justice John Marshall, the Court made it clear that the
federal government could not interpose itself between the individual and the
state. Marshall reasoned that the “Constitution was ordained and established by
the people of the United States for themselves, and not for the government of the
individual states.” Because of this, the Bill of Rights must be understood as plac-
ing restraints upon “the power of the general government, not as applicable to the
states.” For Marshall the i1ssue was not a difficuit one to resolve:

Had the framers of these amendments intended them to be lim-
itations on the powers of the State governments they would
have imitated the framers of the original Constitution, and
expressed that intention.

.. . These amendments contain no expression indicating an
intention to apply them to the State governments. This Court
cannot so apply them.2!

The first major challenges to the Court’s ruling in Barron came after the ratifi-
cation of the fourteenth amendment to the Constitution in 1868. The amendment
itself did not overturn Barron. But the stream of Supreme Court decisions that
has flowed from this, “the most controversial and certainly the most litigated of
all amendments adopted since the birth of the Republic,” has served to transform
the Bill of Rights, as Justices, in their attempt to fashion “just” solutions to polit-
ical and constitutional problems, breathed “life” into the Constitution.??

Whether the framers of the fourteenth amendment looked upon it as a vehicle
for applying the Bill of Rights to the states does not really concern us here.
Regardless of the framers’ intent, the Court indeed has found that the amend-
ment calls for the “incorporation” of the Bill of Rights. It does not seem to matter,
in other words, that even a cursory glance at the historical record surrounding
the introduction of the amendment and the debates leading up to its ratification
might lead one to question how Mr. Justice Black could argue, as he does in his
dissent in Adamson v. California, that the framers of the amendment intended
“to make the Bill of Rights applicable to the States.”#

The evidence supporting “incorporation’ is not as compelling as Justice Black
would have one believe. For example, while Henry Abraham argues, on the one
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hand, that “there seems relatively little doubt that the A mendment’s principal
framers and managers, . . . if not every member of the majority in the two houses
of Congress, did indeed believe the Bill of Rights to be made generally applicable
to the several states via one or more segments of section 1 [of the amendment],”
Charles Fairman, in an exhaustive study appearing in the Sfanford Law Review,
finds the opposite to be true.2*

According to Fairman, Justice Black is wrong.

In his contention that Section 1 was intended and understood to
impose Amendment I to VIII upon the States, the record of his-
tory is overwhelmingly against him.?

And in a companion article to Mr. Fairman’s, Stanley Morrison finds that “in the
absence of any adequate support for the incorporation theory, the effort of the
dissenting judges in Adamson v. California to read the Bill of Rights into the
Fourteenth Amendment amounts simply to an effort to put into the Constitution
what the framers failed to put there.”’%

Putting the controversy aside (much as Justice Black did!), however, it may be
the better part of wisdom to recognize that there is precious little profit to be
found in dwelling upon the integrity of a theory that has acquired the status of
“constitutional truth” over the years, no matter how questionable that integrity
may be. After all, whether or not the framers of the fourteenth amendment
intended the “incorporation” of the Bill of Rights, the Bill of Rights has been
incorporated. And the doctrine of “incorporation” has changed the rules of the
constitutional game. But what should trouble the advocates of constitutionalism
is not so much the wisdom of the idea of “incorporation” but the kind of thinking
that produces such controversial and questionable constitutional law. It is not
enough that Justice Black was seeking to establish a rule of law for civil rights
and liberties that would be “both drastic and simple and that would guarantee
certainty for all future litigation.”%” For as Stanley Morrison points out, the prob-
lem with this is that “no matter how desirable the results might be, it is of the
essence of our system that the judges stay within the bounds of their constitu-
tional power.”’? Lino Graglia puts it well:

The use of improper methods in reaching decisions has its own
results that detract from any good to be achieved, and the use of
proper methods lends some assurance that the good results
desired will in fact be achieved and, if achieved, will come to be
seen as good.?

The decisions by the Court that gradually have led to the “incorporation” of
almost the entire Bill of Rights through the fourteenth amendment represent, as
a class, decisions aimed at bringing the Constitution into line with the egalitarian
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and democratic tendencies that color contemporary society. They reflect the
desire of members of the Court to adjust the Constitution to meet particular
demands of the times. That members of the Court might act on such a desire is to
be expected to a certain extent. Under a republican constitution, public opinion
matters, and the Court, as one of the three political institutions, has always, after
a fashion, reflected prevailing public sentiment. But the institution devised by the
framers for insuring that public opinion influences government is the legislature,
not the Court. Moreover, the ability of the legislature to respond to public opinion
is limited by the constraints found in the Constitution. And the only way to get
around those constraints is to alter the Constitution, through amendment.

The mechanism exists for bringing the Constitution into line with contempor-
ary society. But it is a cumbersome and time-consuming mechanism to employ,
and for good reason. The hallmark of good government, so the framers believed, is
its ability to respond to the “permanent and aggregate interests of the commun-
ity” rather than the “transient opinions” and “inclinations” that might from
time to time infect the people and inflame the passions. The Constitution, in
other words, was not designed to become a flexible barometer of prevailing public
sentiment. The document instead forces us to put public sentiment into perspec-
tive. It speaks to permanent principles and outlines a government that is designed
to act upon those principles when responding to the public will.

Attempts on the part of the Court to bring the Constitution into line with con-
temporary society represent something of an “‘end run” around the Constitution;
accomplishing constitutional change without having to adhere to the document’s
own procedures for providing for change. Playing fast and loose with a written
constitution is being defended as interpreting a “living”” constitution. The trans-
formation of the Bill of Rights illustrates the extent to which the Court has been
able to “breathe” into the Constitution whatever “life” it wishes. It challenges all
thoughtful students of the Constitution to reaffirm the integrity of what Thomas
Jefferson once referred to as “our peculiar security”’—a written constitution.
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