Todoy’s growing popular demand for im-
provement in the automobile insurance industry has
found responsive expression in many forms. Some
schemes favor keeping the present tort liability
system with modifications designed to meet the
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most serious complaints consumers have voiced;
other plans—-and certainly those most publicized-
have proposed abolishing the tort liability system
altogether and replacing it with o “no-fault” in-
surance system.
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The essence of no-fault liability insurance is
the absence of the requirement of finding tort
liability {or fault) in the insured before an
obligation to pay arises.! Most plans provide that
the insured’s own company will pay costs for
medical treatment up to a set amount or threshold
level.?

Virginia, like her sister states, has felt the
rising discontent with the present insurance system.
Quick cancellation of policies by some companies--
frequently publicized by Lievtenant Governor Henry
Howell--prompted the General Assembly to place
restrictions on the companies’ right to cancel
automobile liability insurance policies.? By the 1972
session of the General Assembly the automobile in-
surance reform movement had clearly grown to be
a force of some strength. Several bills purporting to
be no-fault measures were introduced, but some of
these were no-fault proposals in name only. Others
represented serious attempts to effect useful change
in Virginia’s automobile insurance system.

Most states have at least considered no-foult
proposals, and approximately ten have adopted
some form of no-foult automobile liability in-
surance.® Most of these supposed no-fault laws have
simply modified the traditional system based in tort
liability. '

Massochusetts and Florida have perhaps the
truest of the no-fault laws, both of which are based
on the Keeton-O’Connell recommendations,® which
are found in their work Basic Profection for the
Avtomobile Accident Victim.® This work was the
first comprehensive study of the ocutomobile tort
liability system undertaken with a view toward
reforming it. The study, of course, sparked o great
deal of debate among the academic community,
legal societies, consumer groups, and insurance
organizations. Supporters rapidly gathered under
the no-fault label, believing it to be the panacea for
all automebile insurance ills; and opposition to the
proposal formed just as quickly. Some of the op-
position was based wupon serious, thoughtul
regsoning; some represented an emotional! response
to what was seen as a challenge to financial in-
terests. Certainly, neither side had @ monopoly on
reason and logical thinking, but it seems that every
serious study” of the automobile insurance problem
resuvlted in recommendations for reform, whether or
not under the tort liability system.”

THE MASSACHUSETTS PLAN
About two years ago Massachusetts enacted

the first no-fault statute in the country.® The
Massachusetts Plan, in brief, provides that every car

owner must purchase at least $2000 in medical and
wage continuation benefits protection for his
possengers and injured pedestrians. Unless a bone
is fractured, permanent impairment results, or
medical bills exceed $500, claims for general
damages, in oddition to the insurance benefits
provided by the law, are not permitted. In other
words, immunity from tort liability is granted up to
a $500 threshold level. The tort liability system is
retained for general damages in excess of $500 as
well as for disfigurement, fractures, and in some
cases, part payment for lost wages. Subrogation of
¢laims is permitted when tort liability is found. If
the injured driver is intoxicated, doped, or if he in-
tentionally injures himself, no-fault coverage does
not apply.®

When the Massachusetts Plan went into effect
in January, 1971, a fifteen percent reduction in
premiums was ordered for personal injury in-
surance. Before the year had ended, however, the
state insurance commissioner, seeing .that the
savings actually realized under no-fault insurance
exceeded the initial estimates, ordered a further
27.6% reducticn for 1972, Prior to 1971,
Massachusetts had one of the highest premium rates
in the nation; but during the first nine months under
no-fault, there was a 60.6% reduction in average
claims. Although the figures for 1970 were com-

-puted differently from those for 1971, there was

clearly a substantial saving to the policy holders in
premium rates under the no-fault law. In 1972 the
no-fault coverage was extended to property damage
as well os personal injury.'®

The Pion’s immediate success in Massachusetts
resulted in widespread publicity of the savings to
the policy holders, and this promise of substantially
lower rates won new converts to no-fault proposals.
Four more states have since adopted compromise
plans, others have ordered insurance companies to
offer no-fault coverage on an optional basis, and a
large majority of the remaining states including
Virginia are studying various proposals for
avtomobile insurance reform.

ACTION IN VIRGINIA

In December, 1968, the Virginia State Bar ap-
pointed a committee to undertake an impartial
study of various “Basic Protection Plans” which
were then being proposed by various groups and to
offer recommendations as to the best method of
reform, if such was needed. The report, submitted
for the year ending June 30, 1971, urged retention
of the basic tort liability system with certain
modifications. 1t suggested giving courts not of
record exclusive jurisdiction over claims up to and



including $3000, abolition of the right of removal
to a court of record, and retention of the present
right of appeal. The committiee sought to reduce
court time and, in some cases, court costs by
allowing written medical reports as well as bills
and estimates for repairs given under oath to be ad-
mitted into evidence as exceptions to the heresay
rule. The committee felt that the contingency fee
system allowed persons with valid claims who could
not otherwise afford to pay attarneys’ fees to seek
relief in court. The State Bar commitiee therefore
urged that the contingency fee system be retained
with supervisory authority lodged in the trial court.

The committee’s major recommendations con-
cerned the substantive law of negligence in
Virginia. It recommended abrogation of tort im-
munities covering governmental units, charitable
organizations, and the relationships of husband to
wife and chiid to parent. It endorsed repeal of the
statutory requirement that a guest may recover only
upon a showing of gross negligence by the driver,
and recommended adoption of a system of com-
paorative negligence which would, by its nature,
abolish the doctrines of last clear chance and con-
tributory negligence, which now prevent recovery in
many avtomobile negligence cases. Except for the
comparative negligence recommendation, the
changes suggested by the committee were relatively
minor, with no support being shown for a change in
the basic tort liability system.'?> Many of the recom-
mendations offered by the committee could be ot
tacked on grounds of self interest. For example,
obrogation of the immunities might increase the
number of recoveries and perhaps open some
deeper pockets to plaintiffs, thus giving their ai-
torneys larger fees. As a whole, however, the com-
mittee’s recommendations represent what seems to
be u conscientious attempt to evaluate the present
system in light of the clternatives available today.
The basic proposals of the State Bar Committee
were introduced into the 1972 session of the
General Assembly as House Bill Number 594.13

Perhaps the most vocal opposition to the no-
fault concept comes not from the State Bar as a
whole but rather from the Virginia Trial Lawyers
Association, an organization composed in large
measure of negligence attorneys. During the 1972
session of the legislature, the Virginia Trial Lawyers
Association and the Virginia Association of Defense
Counsel urged the legislature to require automobile
insurance policies to include benefits for medical
expenses and loss of wages. No-fault advocotes,
however, attacked the suggestion as one failing to
deal with the basic problems confronting
automobile owners. They charged that the od-
ditional coverage would result in substantial in-
creases in premium rates.'+

Early in the 1972 session the Virginia Advisory
Legisletive Council (VALC), o study group com-
posed, in part, of attorneys and legislators, urged
the adoption of no-fault automobile insurance in
Virginia. The VALC cited widespread dissatisfaction
with the present system, overpayment of some
claims and delayed payment of others, and over
protection of the negligent party in comparison to
the victim as reasons for endorsing no-fault. Among
the advantoges it expected from no-fault were more
protection for the same cost, prompt payment
regardless of fault by one’s own insurer, and
reduced litigation while maintaining tort liability for
the more serious cases. The VALC was closely
divided in adopting this position, and several mem-
bers expressed their opposition to it. One Council
member charged that the plan “allows payment of
large sums of money to the drunk, willful, wanton,
and negligent driver.”' Others evalvated the
proposal as a cavtious but well-considered
position.'®

Along with the genuine no-fault bills which fell
into the legislative hoppers during the 1972 session,
there were many bills proposing amendments to the
existing automobile liability insurance lows.
Perhaps the public demand coupled with what
seemed to be a real threat of o federal law on the
subject made the issue an even stronger one. Of the
bills considered, the major proposal to survive the
session was a bill entitled “The Virginia Automabile
Accident Victim Reparations Act”, hereincfter
referred to as the Williams Bill.'” Continved to the
1973 session, this bill followed the VALC proposal
in many respects and was sent to the Committee on
Corporations, Insurance, and Banking.

The Williams Bill provides prompt payment of
medical expenses upon volid proof that a loss has
been sustained. Duplication of payment for the
same injury is prohibited, and the right to sue in tort
is restricted to cases in which medical treatment ex-
penses exceed $1000 or when the victim suffers
death, dismemberment, disfigurement, or permanent
disability. The bill is not as drostic a reform as
other no-fault proposals, however it provides both
prompt payment of medical expenses and wage
continuation benefits to accident victims. Indeed
one of the major criticisms of the tort liability
system is that those involved in serious accidents
having large claims are often delayed by extended
judicial proceedings while minor claims are settled
quickly because of the financial impracticality of
litigating them. Of course, persons in the former
situation are frequently those who can least afford
a delayed settlement.'®



Several detailed insuronce reform bills were
introduced in the 1972 Assembly. At least two were
entitled the “"Virginia Automobile Accident Victim
Reparations Act.”’'" The common theme throughout
these bills was to insure prompt payment of benefits
to automobile accident victims. Many conclusions
may be drawn from a comparison of these bills, but
it seems indisputable that there is a growing con-
cern in Virginio not only for dependable car in-
surance but also for prompt settlement of claims
when occidents do occur. The number of bills in-
troduced to effect some change in the insurance law
reflects not only a legislative concern but also a
realization that the voter has a vested interest in the
issue. Early in the session, Governor Holton told the
General Assembly that no-fault insurance is “‘an
idea whose time has come.” Among the advantages
he sees in it are rapid payments for accident victims
ond o more equitable distribution of payments
among those injured.?®

Perhaps the greatest single reason for
Virginia’s public interest in insurance reform is con-
cern for the premium rate structure. Insurance rates
have not remained constant; neither have they
decreased.?’ Every car owner has regular personal
contact with premium payments., He pays them
when they fall due and receives nothing tangible in
return until he is unfortunate enovgh to have an ac-
cident, in which case he may well face prolonged
negotiation and litigation before settlement. When
an alternative offering substantial reduction in his
premiums is proposed, the car owner cannot be ex-
pected te -advocate retention of the tort liability
system. :

QUESTIONS AND CHALLENGES

In the midst of the clamor from various sectors
of the public in favor of no-fault, there are num-
berous obijections to be contended with. These ob-
jections fall into three categories: constitutional,
traditional, and conceptual.

Constitutional challenges began in 1971 with
the case of Pinnick v. Cleary in which the
Massachusetts law survived a charge that it violated
the right te trial by jury, separation of powers doc-
trine, and due process of law under the federal and
state constitutions.?? Under the no-fault statute the
plaintiff recovered for medical expenses but not for
loss of earning capacity or pain and suffering. On
appeal he claimed that the law deprived him of his
constitutional right to full recovery in tort under the
due process clause. The court held that the statute
was valid in that it was rationally related to the
legitimate legislative purpose of regulating the in-
surance industry so os to provide more efficient ad-
ministration of justice in automobile negligence

"The greatest single reason for..public
interest in insurance reform is...the

premium rate structure.’

cases. Futhermore, the court stated that no one "has
o vested interest in any rule of law entitling him to
insist that it shall remain unchanged for his
benefit.”

In 1972, however, o contrary decision was
handed down by the Hlinois Supreme Court when it
struck down the state’s no-fault law as being
violative of due process under the state and federal
constitutions. The facts of the case were similar to
those in Pinnick but the stotute was not identical to
the Massachusetts law. Here the court soid that the
law limiting amounts recoverable by accident vic-
tims for pain and suffering was invalid under the
Hlinois constitution.??

These cases illustrate not only the conflicting
views of no-fault's constitutionol validity but also the
foct that no uniform law on the subject should be
expected unless a federal low is passed. State con-
stitutions, traditions, and preferences will dictate
variations in insurance plans, and this is probably o
desirable situation. Certainly state legislatures
should be allowed to adopt the plans most suitable
for their states. But again there is criticism of this
view, noting that a conflict of laws problem of some
magnitude would frustrate settlement of claims of
out-of-state drivers. It is difficult to see, however,
how no-fault systems would lead to any more of a
conflicts problem than now existing under the many
variations of the tort liability systems in effect
throughout the nation.?

Another basis of opposition to no-fault is that
it does violence to the ancient common law tenet
that o wrongdoer must pay for his own misconduct.
Does the wrongdoer now pay for his negligent
driving or does his insurance company? All drivers
poy insurance premivms of some sort. Accident set-
tlement costs are certainly passed on to those in-
sured through premium. rates. In short, it is
something of a fiction to insist that the negligent
driver really pays for the damage he causes. To be
sure, his premium rate may increase after an ac-
cident, but that burden is not really comparable to

(Continved on page 18)
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the. situation of his having to satisfy any judgments
against him out of his own pocket. The criminal
law, on the other hand, does punish the wreckless
and negligent driver in many cases. No-fault
proposals do not attempt to disturb the criminal
sanctions against such drivers. This moral
justification for the present tort system as applied to
automobile negiligence cases, then, tends to lose its
force when one delves beneath the surface. Perhaps
it is not inaccurate to say that automobile
negligence law has to some extent prostituted the
basis of the tort liability system by encouraging the
development of liability insurance to protect the
negligent driver from the consequences of his
negligent acts.?

Finally, there are the assertions that no-favlt
will not result in lower rates at all; that instead
rates will remain unchanged or may even rise.?
Possibly there was merit to these positions before
no-fault ‘insurance was tested in practice, but the
success in Massachusetts tends to support the view
that no-foult plans, in fact offer substantial
premium reductions. There has been no convincing
evidence of no-fault bringing higher rates that has
not been discredited by the cost reduction of ap-
proximately forty percent in Massachusetts.?

CONCLUSIONS

Change is in the wind for the avtomobile in-
surance industry in Virginia, and political leaders
ignore the public concern over the issue at their
peril. The rea! question is related to the form the
changes will take in Virginia ond the extent of the
changes. It is a question that demands an objective
study of all alternatives, not an emotional, self-
serving or haphazard approach. The no-fault con-
cept poses some serious questions that must be an-
swered, but it appears to have captured the public’s
support. The comparative negligence approach
recommended by the State Bar committee certainly
presents what may be an acceptable alternative. Its
major obstacle, however, is the tremendous amount
of publicity the no-fault proposals have had and the
sensational success of the Massachusetts Plan. The
consumer will tend to opt for the plan that serves
him best for the least cost, and other interest groups
will naturally be influenced by their speciol con-
cerns. The General Assembly, then, must face the
problem by considering all alternatives and adop-
ting the plan most suitable for Virginia.?®

There is nothing socred in a concept or idea
just because it is old, and prudent change of o con-
structive nature should not be feared. The no-fault
proposals do not represent change for its own sake,
but, rather, offer o plausible alternative for coping
with a need—-the need for prompt, efficient in-
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surance coverage at a reasonable cost. While it is a
proposal that alters a basic area of the faw, our
legal system is, ideally, geared to accomodate such
change when necessary. From the consumer’s
viewpoint, no-fault insurance makes sense; and
because the consumer in this instance is largely the
middle-class individual, who is also the typical
voter, Virginia can anticipate the General Assem-
bly’s adoption of some form of no-fault automobile
liability insurance within the near future. *
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