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HOW EFFECTIVE ARE VIRGINIA'S LAWS REGULATING
HAZARDOUS AND TOXIC SUBSTANCES?
INTRODUCTION BY ASSISTANT PROFESSOR DENIS J. BRION,
MARSHAL L-WYTHE SCHOOL OF LAW

Moderator of the Stale of Virginia Panel
I am pleased to have this opportunity to moderate that portion of this
symposium which deals with what the State of Virginia is doing to
prevent the recurrence of a Kepone-type incident and more generally to
protect the public health and the environment in Virginia against
hazardous and toxic substances. We have a distinguished panel today and
a heavy workload so without further ado it gives me great pleasure to
introduce the Honorable Maurice B. Rowe, Secretary of Commerce and
Resources for the Commonwealth who will provide us with an overview
of state laws and regulations which address this problem. Secretary
Rowe.
OVERVIEW OF VIRGINIA ENVIRONMENTAL LAWS AND
REGULATIONS

Secretary Rowe: Thank you very much, Denis.
Dean Spong and others, it is a pleasure to be here and particularly
to see so many of my associates and friends with whom I have the
pleasure of working and visiting so frequently across Virginia, and to
note that there are others present from other areas of our nation, particularly our nation's capita]. I understand that my prepared statement
has been distributed to many of you. Yet, since I'm present and I have
it before me, I think it only appropriate that I should proceed to present
it and deal with it in its content to the extent desirable.
The stewardship of our environment is indeed a most important and
far-reaching duty for all of us and especially for the Office of Commerce and Resources. I certainly wish to commend, and Governor
Dalton has indicated this to Dean Spong, those responsible for planning
and implementing this conference on Environmental Law. We are certainly the trustees of future generations. Yet it is a very important
statement which should indeed be taken seriously. We function on the
premise that we can continue to enjoy and use our natural resources
and maintain and improve our quality of living. That's a premise on
which I think we should base our goals and objectives for the future.
Background and Direction
In the early 1970s, Virginia's environmental direction seemed quite
clear; strong laws were needed to end the deterioration which was
taking place with respect to the Commonwealth's natural resources, and
aggressive enforcement of these laws was needed to improve the quality
of its air and waters. Many people in Virginia, and across the nation,
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were convinced that we should pay any price to win the war against
environmental pollution. Today I think it is appropriate that we evaluate
carefully the results of these efforts. And those efforts have paid off.
During the first half of the 1970s, Virginia's environmental agencies
conducted a forceful regulatory program which has had considerable
success in improving the quality of the State's air and water.
But there is a growing awareness that regulations are no longer the
only answer. Since clean air and water laws were written, new constraints have been added—energy shortages, transportation problems,
economic recessions, rising demands for food, fiber, and other resources.
The "energy crisis" made clear that high energy consumption will become increasingly costly—and it brought home the interdependency of
economic, environmental, and energy goals for Virginia. Because of
this, a shift in emphasis toward a "quality of life" approach that focuses
on balancing the costs and benefits of environmental regulation is developing and surfacing across this nation.
It has become clear, too, that Virginia can no longer afford to deal
with issues such as air and water pollution as if they exist in a vacuum.
Environmental as well as economic and social concerns operate as a
system within which different elements compete, conflict, and cooperate.
The impacts of air and water pollution are highly interrelated with land
use, for example, and efforts to control one must inevitably affect the
others. The Commonwealth's regulatory system in which a number of
agencies are operating separate programs, each concerned with only
one aspect of the environment, must be adequately co-ordinated in
order that Virginia can plan for wise use of its resources for the enjoyment of all its citizens for years to come. Virginia must begin to deal
with questions like "Where do we want to be 20 years from now, or for
that matter only five years from now?", and "How are we going to get
there?" and "What is it going to cost?" And in terms of costs this is
total resources: time, money, people, etc. We can no longer simply react
to problems and clean-up messes. What is needed now is farsighted
planning, encompassing the broad picture and bringing together the
pieces of the State's environmental effort into one comprehensive plan
for development over the next two decades or so.
Environmental Policy
Now, moving on to what I hope will be "An Overview of Our State
Environmental Laws and Regulations". Time will not permit a discussion of all the areas that are actually in my opinion, deserving of recognition. I will provide an overview of the more significant areas, starting
with our environmental policy acts.
The 1970s are being called the "environmental decade" for the
multitude of environmental laws that have been enacted.
On June 1, 1970, the National Environmental Policy Act was signed
into law giving our nation the first broad statement of environmental
policy. The Act also gave us the Environmental Impact Statement (EIS)
—which has been the subject of many negative comments, many of
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which have been deserved, but it is not always the law at fault when
things go wrong. New federal regulations have been written that should
improve interpretations of how environmental impact statements should
be prepared and presented. We in Virginia today intend to try at least
to use the EIS process as it is meant to he used.
We also have the Virginia Environmental Quality Act and the Virginia Environmental Impact Reports Act. The Council on the Environment is making itself more and more effective in State government as it
implements these laws.
Land Use Management

In moving from the overall policy area to more specific aspects of
environmental management it might be appropriate to concentrate first
on Virginia's land use management program and its various aspects.
Virginia's agricultural and forest lands are among the State's most
valuable resources. The benefits of such land for watershed protection,
scenic beauty and recreation are also increasingly recognized. Nevertheless prime lands are continuing to be shifted to non-agricultural uses.
The State Department of Agriculture and Consumer Services and the
Department of Conservation and Economic Development both have
programs to preserve and enhance such lands. The Virginia Agricultural
and Forestal District Law of 1977 enables local governing bodies to
base tax assessments on agricultural use values in special districts set up
at the request of land owners. Incentive will thereby be given landowners
to preserve such lands.
Under the topic of land use management I think it is appropriate to
include the State's program of strip-mining control and reclamation.
The General Assembly first acted to require reclamation of surface
mined land in 1966 and the regulatory program has become increasingly
intense since then. The Federal Surface Mining Control and Reclamation
Act was passed in 1977 and one of the priorities of my office has been
to work with the Department of the Interior to develop reasonable regulations to implement that Act. The Division of Mined Land Reclamation
of the Department of Conservation and Economic Development is currently enforcing interim procedures adopted by the Department of the
Interior and if Virginia so chooses, will implement a permanent program to be adopted by the State in 1979. You're probably aware that
this General Assembly is dealing with legislation which will indeed
enable the Commonwealth to conform with the federal provisions and
thereby be certified to administer this act.
The Virginia Commission of Outdoor Recreation also is very much
involved in land resources management and development. The Virginia
Outdoors Plan, accelerated by bond sales, State and Federal funds, will
add to and improve recreational facilities throughout the State. The
Virginia Scenic River Act has attracted a lot of attention because of its
stipulation that dams cannot be built on scenic rivers without the approval of the General Assembly. Basically what this act and the Scenic
Highway and Virginia Byways Act do are to provide for greater recogni-
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tion of these special resources and lessen the danger of their deterioration.
Our historic and archeological places also are being identified and
recognized under the program of the Virginia Historic Landmarks Commission. The Commission participates in an advisory capacity pursuant
to the National Historic Preservation Act of 1966 in identifying sites
eligible for inclusion on the Federal Register of Historic Places. There
is also a State register. The General Assembly in 1976 created the Virginia Research Center for Archeology and passed the Virginia Antiquities Act in 1977, requiring permits for work on State owned or State
designated archeological sites.
Coastal Resource Management
Somewhere between land use management and water resource management, fits coastal resource management, a major environmental concern for the General Assembly this year. The Federal government
enacted the Coastal Zone Management Act in 1972 to recognize and
protect the particularly sensitive and unique coastal resources of the
nation. The prospect of offshore oil being rapidly developed and in turn
bringing development on shore played an important part in the passage
of the Act.
The Virginia Wetlands Protection Act, passed in 1972, has resulted
in a sharply reduced number of wetlands being lost each year to destruction or misuse. Under this Act, local wetlands boards or the Virginia
Marine Resources Commission (in localities which have not set up
boards) review and permit projects in vegetated wetlands, which are
very ecologically productive and important beyond their boundaries.
With technical assistance from the Commission and from the Virginia
Institute of Marine Sciences, most projects can be completed with minimal damage to wetlands.
Water Resource Management
One of Virginia's greatest natural advantages is her seeming abundance of water resources. Nevertheless, water is not always abundant
where it is needed and of the quality required. Northern and southeastern Virginia in particular are concerned over the adequacy of their
water supplies. The prevailing law in Virginia pertaining to the allocation of water from surface sources is the common law riparian doctrine,
geared to individual property rights. The adequacy of the riparian
system has come under question as societal rights sometimes appear to
conflict with individual rights. A basic attribute of common law, of
course, is that only the courts can decide controversies that do arise.
While this issue is very complex and worthy of consideration by a
group such as this, suffice to advise that a Joint Legislative Water Study
Commission was created in 1978 to study the matter. And I understand
that recommendations will be forthcoming later this year.
The Executive Branch is working to identify problems and solutions
without creating new problems. And indeed that is a challenge.
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There is also the area of groundwater resources, which are much
more difficult to manage. The Virginia Groundwater Act of 1973 gives
the State Water Control Board the authority to determine when groundwater aquifers are being threatened with overuse, to declare such areas
to be critical groundwater areas, and to regulate new uses in such areas.
The effectiveness of the law has been questioned because of loopholes
for certain uses that may result in overuse themselves.
In 1946, the General Assembly passed a comprehensive, forwardlooking water pollution control statute, The State Water Control Law,
which charged the newly created State Water Control Board (SWCB)
with the responsibility to improve and protect the quality of Virginia's
waters. The law provided, among other things, that no person should
discharge sewage or industrial wastes into Virginia waters without a
certificate issued by the SWCB. This permit program has been modified
and improved during the intervening years, most significantly by the
passage of the Federal Water Pollution Control Act Amendments of
1972, which for the first time imposed a federal requirement that all
point source dischargers of wastewaters obtain a permit under the National Pollutant Discharge Elimination System (NPDES). In 1975, the
SWCB received authorization to administer the NPDES program in
Virginia, an action which made it possible for Virginia localities and
industries to apply for one State-issued permit, rather than having to
apply for both Federal and State permits.
Much of the improvement in water quality in recent years can be
attributed to the construction of new and more advanced treatment
facilities. The SWCB is responsible for administering the Federal grants
program for construction of municipal sewerage facilities in Virginia.
Another part of the Federal Clean Water Act deals with pollution
from non-point sources, such as farms, roads and other construction
projects. Under the guidance of the State Water Board, regional plans
have been adopted to control such pollution through a program of best
management practices. These are now moving toward a voluntary approach rather than regulatory at this time.
The most well known of the SWCB's programs is probably oil spill,
fish kill and pollution complaint investigations. The SWCB maintains a
team of investigators on call around the clock in each of its six regional
offices.
The State Water Control Law gives the Board the authority to react
to such complaints, provide for clean-up, and charge the responsible
party or parties for damages as appropriate.
Air Quality

In 1966 Virginia passed the State Air Pollution Control Law, which
has since been amended on several occasions. Originally the law required an assessment of air quality problems in the State. Today we
sometimes feel that the biggest concern is not over the problem of air
pollution but over the Federal program to control it. The 1970 Clean
Air Act was directed primarily at the enforcement function which was
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undertaken in Virginia by the State Air Pollution Control Board. The
1977 Amendments are much broader and set forth more specific requirements—including how and when certain steps are to be taken. The
Virginia Air Pollution Control Board has submitted to EPA a State
Implementation Plan showing what we will do to comply by 1987 with
National Ambient Air Quality Standards.
The main problem that Virginia will face will be with the control of
volatile organic compound emissions, i.e. hydrocarbons. The State Implementation Plan includes stationary source control measures for
hydrocarbons for eleven categories of major industrial polluters. In
addition, the Plan includes transportation control planning measures and
strategies for the four major urban areas in the Commonwealth—
Northern Virginia, Richmond, the Peninsula and Southeast Virginia.
One measure that is required to cut down mobile source emissions is an
Inspection Maintenance requirement for automobiles. The Pollution
Response Program (PREP) Teams can be dispatched day or night to
respond to pollution complaints. A rapid rise in pollution complaints is
due, at least in part, to increased awareness on the part of Virginians
of the program and the service that is available.
Toxic Substances

Now that I have provided a broad overview of environmental laws,
that we have in Virginia, I think it is appropriate to concentrate on toxic
substances. To bring the problem into a better focus, over 300 miles of
Virginia's rivers have been closed to the taking of fish for eating. I'm
sure all of you are familiar with the Kepone incident. As a result of
this incident the only fish now being commercially taken from the James
River include shad, herring, and catfish.
In addition, after the State Water Control Board conducted a
sampling of fish and sediment in 1977, the State Department of Health
closed 130 miles of the stream on the South River, South Fork of the
Shenandoah River, and the Shenandoah River-27 years after the use
of mercury was discontinued.
The North Fork of the Holston River is also mercury contaminated
and has been closed to taking of fish for eating. It is likely to remain
contaminated for quite some time.
Both the Commonwealth of Virginia and the Federal government
have adopted a web of regulatory programs governing toxic substances.
Some programs are coordinated, some are not.
In 1976, the Virginia General Assembly, partially as a response to
Kepone spills in the James River, adopted the Virginia Toxic Substances Information Act. The Act requires reporting on the manufacturer, sales, use, or disposal of toxic substances in Virginia and
provides for the dissemination of information collected from the reports
that are filed pursuant to this Act. Severe problems developed in the
initial implementation of the statute as some of you probably know. In
1977, the General Assembly adopted major revisions to the Act to
simplify compliance by those regulated and ease administrative burdens
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for the Statc Health Department. In September of 1977, the State Board
of Health adopted its initial reporting regulations. These became effective on October 9, 1977. Basically—the Act enables the Department of
Health to identify and "red flag" operations involving toxic substances.
It then becomes the responsibility of other agencies or bureaus to guard
against incidents.
Chapter 4 of Title 62.1 of the Code of Virginia, Waters of the StatePublic Water Supply, places all public water supplies in the Commonwealth under the general supervision and control of the State Board of
Health. Additionally, the Federal Safe Drinking Water Act authorizes
EPA to regulate all public water supplies in the United States. EPA has
delegated its authority to regulate public water supplies in Virginia to
the State Health Department.
In May of 1977, the State Health Department adopted its water
works regulations. These regulations create maximum contaminant levels
for health-endangering biological and chemical contaminants potentially
present in drinking water. The State Health Department also carries out
a detailed engineering review of public water supplies and its regulations
govern virtually every detail of the operations of the public water supply.
I've already discussed Virginia water pollution control efforts. The
State Water Control Board regulates all discharges into State waters,
including industrial and municipal waters. The State Water Control
Board and the State Department of Health exercise joint regulatory
authority over sewage treatment plants. These efforts represent the
major preventative measures taken in the area of toxic substances.
The Bureau of Shellfish Sanitation of the Department of Health carries out an extensive water quality sampling analysis program. The
Bureau looks for radiological content, pesticides, heavy metals and
other contents that would threaten human health.
I've already mentioned the State Air Pollution Control Board program. The Air Board's regulations specifically provide for the control
of toxic air pollutants—primarily those identified by the EPA. When
the Air Board suspects a danger of hazardous emissions, measures are
taken to protect the public.
Virginia laws regarding solid waste disposal grant the State Health
Department power to adopt rules and regulations governing this action.
The law specifically authorizes the Board to regulate "methods of disposition of toxic substances by any person, group of persons, corporation, partnership, association or the State or any political subdivision
thereof." The Board has not, at this time, adopted regulations implementing this provision. It does have these under consideration. It does
have a regulation authorizing it to restrict disposal of hazardous wastes
on a case by case basis.
A new Federal law, the Resource Conservation and Recovery Act,
requires EPA to promulgate a number of criteria for hazardous waste
management programs required of the State. It is Virginia's intention
to develop, administer, and enforce such a program within the Department of Health. A draft management plan is currently being prepared
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and will probably be the subject of a public hearing prior to submission
for formal action by the State Board of Health and the General Assembly. The program will address the generation, transportation, treatment, storage, and disposal of hazardous wastes.
The Virginia Pesticide Law established a general regulatory scheme
for pesticides. This program is implemented by the State Board of
Agriculture and Consumer Services. These statutes govern misbranding,
sample collection, and analysis, registration requirements, and labelling
requirements for pesticides. The statutes establish procedures for the
certification of pesticide applicators, both commercial and private. A
pesticide advisory committee is created, and provisions for cooperation
with the United States Government pursuant to the Federal Insecticide,
Fungicide, and Rodenticide Act are also set out.
One aspect of the toxic substances issue that should be carefully
considered, is that when damages are inflicted, the common law is the
only means afforded to individuals and society to seek compensation,
except in the case of oil or fish-kills. In most instances it is left to the
courts to decide. Perhaps we shall hear later whether the courts can
adequately address such questions.
Occupational Safety and Health
Virginia, as provided for in the Federal OSHA Act (P.L. 91-596),
operates a State Occupational Safety and Health program that parallels
the Federal OSHA program. Occupational Safety and Health regulations are promulgated by the State Safety and Health Codes Commission pursuant to Section 40.1-22 of the Virginia Code. The regulations
adopted by the Commission thus far are virtually identical to the
Federal OSHA regulations. Enforcement of these regulations is governed by Section 40.1-49.2 of the Code.
The Safety and Health parts of OSHA are divided in Virginia. The
Virginia Department of Labor and Industry monitors compliance with
safety regulations; the State Department of Health monitors compliance
with occupational health regulations. Monitoring for the presence of
toxic materials in the workroom environment is the responsibility of
the State Department of Health.
Unlike Federal OSHA regulations, the Virginia OSHA regulations
are applicable also to state agencies. However, violations by state agencies result normally in administrative orders for corrections instead of
court orders.
I have covered in the Overview a good many of our environmental
laws and regulatory activities. There are still others of which some of
you no doubt are aware. I would conclude, though, in suggesting as
you proceed with your deliberations and discussions "Is it indeed wise
for the welfare of the people to have all the laws and enforcement
which we who are here believe are needed?" I think that needs some
deep thought.
Thank you.
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Professor Brion: Thank you, Secretary Rowe. Are there any questions?

Q: I'm Ed Grimsley from Richmond. I'd like to ask Mr. Rowe to
possibly comment on what can be done, or what should be done, to
accelerate the process of approving environmental projects such as the
Portsmouth oil refinery? It now takes years for a project to get approval. They spend millions and millions of dollars and may never go
into operation. It seems to me that this is criminal. I just wonder what
the government can do to accelerate the process. Every time you turn
around you are going back to the State Water Control Board, or you're
going to Washington, or back to Richmond, or back to Washington.
This goes on for month after month after month and we still don't
have a refinery. We may never have one. They've spent several million
dollars down there trying to comply with state regulations.
Secretary Rowe: That is a good question and one that is of major
interest. I think, not only for those who are keenly interested in the
quality of their environment, but also for those who are interested in
economic development and growth. There is a need for the development of a set of criteria that would permit us to do a much better job
of balancing off an industry of that type with the environmental interests as well as the economic interests.
I think one thing that has been done in the State has been to bring
about a means of reviewing permits together in a forum with our state
officials as well as federal representatives of the major agencies such
as Corp of Engineers, Fish and Wildlife, EPA, and maybe one or two
others. This has provided a forum for this type of permit application
to receive an overview by all agencies in one sitting. And this is a
major achievement. Because it takes a lot of effort to bring that about,
to enter into discussions where compromising positions must be agreed
upon. It's a challenge to get the right people involved, particularly with
the federal agencies, and to get the right type of system in our state
agencies where boards and commissions have the final policy decision
to make and where staff people are participating in developing recommendations. I can say to you that we are working at that very diligently.
I think there is a genuine interest at the federal level. Some of you
may have reference to a major facility siting process that is being looked
at on the federal level as this type of siting pertains to major facilities,
especially energy resource facilities. There would be others—nuclear
power generating facilities or any type of major facility where there
would be some process for a private entrepreneur to proceed to get
answers promptly.
I can recall back in 1973 when the Hampton Roads Energy question
first was brought to the state level. Some of us said at that time, "You
know it would be great to bring everyone together and bring in the
private interests and sit around the table and discuss the issues and see
if we can really program this to get a decision, certainly within a couple
of months or so". And I recall we had a huge meeting room and I think
there were some forty different state and federal representatives at that
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meeting. And there was a presentation by the Hampton Roads Energy
representatives. We are all "gung ho" to move forward. I must hasten
to say to you that part of the problem was not with the governmental
bureaucracy, rather it was with the private interests ability to develop
the facts that were needed for a decision to be made. And often this
occurs, that delay develops not necessarily because of the bureaucracy,
but because of lack of proper data through the environmental impact
statement process. It comes down to what type of commitment the
private interests have in developing short term research work to develop
the kind of data that is required for a decision making process.
Suffice it to say we're not satisfied. We're working to improve this
process. I am pleased to see some of the directions that are developing
at the federal level. Whether the Congress of the United States will
recognize this and give it the kind of emphasis, approval and commitment we must have, regardless of what we do in Virginia, is the question. We can further modify, improve, and develop a more consolidated,
coordinated approach to review of these types of permits. But we must
also be aware of those required at the federal level which have, indeed,
been a delaying element in the case of the Hampton Roads Energy
Corporation.
Q: Professor Scott C. Whitney, Marshall-Wythe School of Law. I
wonder if Secretary Rowe could briefly summarize quite specifically
what is new and different in Virginia today since the Kepone incident
that would prevent the recurrence of that kind of incident. And, how
effective do you think those new and different measures arc, if they
exist?
Secretary Rowe: I believe that several references were made to legislative action since the Kepone incident specifically the Toxic Substances
Act which I think is an important piece of legislation that is indeed
being administered. There were some problems encountered initially,
but I feel confident that today the Department of Health is doing and
performing a very commendable job in that area.
The Hazardous Substances Act, also, and the Hazardous Waste Program is another program that has come into being since that incident.
I think, though, that I should emphasize that as a result of the Kepone
incident, there has been created a great deal of sensitivity among our
environmental regulatory agencies to be more alert to the potential of
such incidents occuring in the future. The OSHA program has undergone considerable revision as it has taken on greater significance both
in the Department of Labor and Industry and especially in the Department of Health as a result of that incident. There are a lot of things of
that type that have indeed occurred, but overall I think the sensitivity
and alertness of the agencies, in my judgment, is doing more to guard
against this type of danger in the future.

Professor Brion: Thank you, Secretary Rowe. We will now hear from
the commentators. The first commentator will be William R. Moore,
Past President of the Virginia Association of Counties.
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Mr. Moore: Thank you, Denis. Ladies and gentlemen, when Senator
Spong invited me to attend this Conference and join with you in discussing the issues at hand, frankly, I scratched my head and I wondered,
"What is a geologist, country merchant, local government person doing
with all these lawyers and professional environmentalists? What could I
possibly do to stir your mind or allay your sting or what have you?" I'm
awfully sorry that Mr. Fidler and Mrs. Rattley are not here, because I
know that they would have many good comments to make about Secretary Rowe's paper. And I'm not in a position to comment on his paper
directly, except in one instance.
But perhaps the greatest thing that can make my presence at all useful to you today is as a fairly longterm member of a local governing
body in Virginia who, like members of City Councils and Town Councils
and Boards of Supervisors throughout the state, is in the real front lines
of the type of thing that Dr. Graves is talking about when he mentioned
his "Shall we build the stadium or not" issue. The day-to-day things
that people, not lawyers and not professional people, but just people in
general are talking about and considering. I think the way that Proposition 13 burst upon the people of America and some of the half-baked
reactions to it (and I'm not referring to the one in Virginia, but across
the nation) has given us all pause for thought. And this pause has got
to have a moment when we consider how to respond to what the people
want, because, frankly, by the time they make their wishes known
(especially on the state and federal level) with the type of force that
it takes to get our attention, namely a club, we've already gone, I'm not
going to say past the point of no return, but we've certainly gone a long
way down the slicky and slidy plane to get it there.
I think Virginia in its law in many respects, as I can see it, has
infuriated in many instances environmentalists and consumers and
manufacturers and farmers and merchants pretty much equally and all
to some great degree. And to me, I guess, as a local government
practitioner, that tells me a little something. And that one little something is if you can keep them from killing, sometimes if you find out
that what you're doing is making everybody involved a little bit mad,
then maybe you're working down some alley that offers solutions.
But anyway, I'd like to make my response to one point of Secretary
Rowe's presentation. He indicated that perhaps the time has come
when the doctrine of riparian rights, in which you know, of course, the
land owner in the watershed has certain rights that are denied to people
beyond his watershed, may have served its usefulness and perhaps a
change is necessary. I might agree. But, I do want to caution that at
least the doctrine of riparian rights keeps water in the watershed. You're
not going to make an irrevocable mistake by leaving it there. It's there
so that the next generation can come along and say "This bunch, they
were dumb, but we know how to do it." You know how much smarter
each generation gets. If you have kids you know what this is about.
Having spent a considerable length of my geological lifetime in
Wyoming, I know, as you all do, that western water does not operate
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under riparian rights. It operates under various doctrines (you lawyers
know them all): prior usage, agreements, statutory involvements and
what have you. But frankly, I think in many ways their experience and
where they are headed as a result of what they have done and have not
done, is much worse than ours. And, of course, they have less water per
capita, and per square mile too. I remember how infuriated the citizens
of Wyoming were to see ninety-five percent of the water of the North
Platte going to Nebraska. And so I would offer caution, but not blind
obstacle, to what ever is done to the doctrine of riparian rights.
Local government, individuals in local government, and let's speak of
individuals because that's all we are. People trying to do a job at this
front line. And if you don't believe it is the front line of elected government in the country, just look at the turnover rate of incumbents in
local government, the state level and the federal level and you'll all know
to whom the people turn first to vent their wrath when they are dissatisfied with the way things are going. They'll eventually get around, but
the local people catch it first. And basically what I'm hearing, to put it
in a nutshell, from the local farmers, merchants, workers, managers, and
on up and down the line, if I could put it all in one big apple and mix
it up so that each slice looked the same, which you can't do, but try to
do that, then I would say to you as you look at all laws and think in
your own minds what suggestions and what efforts can be done to improve the situation, I don't believe and I know the people of Virginia
don't want and will do virtually anything within reason to avoid a
Kepone or Kepone-like situation again, or mercury or what have you.
But also I'd like to leave you with the thought that I don't believe they
want a snail darter situation either.
Thank you.
Professor Brion: Thank you. Our next commentator will be Mrs.
Louise Burke, Executive Director of the Conservation Council of Virginia.
Mrs. Burke: Thank you, Professor Brion. What I missed most in
Secretary Rowe's address was a clear and firm commitment on the part
of State government to prevent the toxic contamination of Virginia's
environment from reaching levels dangerous to living systems, including
human safety. I hope this was implicit in his remarks as it really is the
basis for all state action, including the coordination of State action.
Article XI of the Virginia Constitution expresses the environmental
quality goals of the Commonwealth very simply: clean air and pure
water. Unfortunately, it is too late already to reach these goals. Persistent toxics have pervaded Virginia's environment, irretrievably. We
blew it. The best we can do now is fall back on objectives geared to
safe levels of contamination. This at least we must do.
At the present time for the most part State decision makers rely on
minimum EPA standards for safe concentrations of the various toxic
substances in air and water when making specific decisions. As far as I
know, however, no overall objectives for toxic substance controls have
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been adopted, probably owing to our fragmented approach to toxic
substance control.
I would suggest that we consider two objectives: (1) to prevent the
risk of accidental spills, including oil spills, in vulnerable areas, (2) to
prevent the gradual escape of toxic substances, especially persistent
toxics, into the environment to the greatest possible extent. Two simple
objectives encompassing all the programs and complex law and programs in Virginia.
Citizens who understand the dangers in toxic substances escaping
into the environment have two overriding concerns. They are not so
much concerned about how the State goes about it: they want toxics
kept out of the environment and they want state government to accept
the responsibility for accomplishing this. Not just as a response to
federal prodding, but through the driving force of commitment to a
safe environment.
These objectives recognize that there will be some escape of toxic
substances into the environment as a result of unavoidable accidents,
human error, and illegal action, but they would not permit conscious
decisions to invite risks or allow toxic discharge or seepage that can be
prevented by reasonable measures.
Unless we reach these objectives, the most likely calamity we can
expect in the coming decade is a series of oil spills, some of them
catastrophic, in the Chesapeake Bay, and if the Portsmouth Refinery is
built, in the Elizabeth River; and the most likely calamity facing Virginia in the Iong run is the gradual buildup of persistent toxics in the
environment until concentrations are reached that make chronic exposure increasingly hazardous.
Trusteeship in toxic substance control call for State government to
unequivocably accept the responsibility for meeting these objectives
through what E. M. Forester once called "good laws, rightly applied."
There is, however, one prerequisite to the enactment of good laws
and their right application. That is a clear policy guide for legislative
and administrative decision makers, including in Virginia environmental
boards and commissions. There is a ranee of discretion between minimum and maximum and it is in this range that the results will be determined.
It is the policy of the Commonwealth, as expressed in Article XI of
the Constitution, to protect its atmosphere, lands and waters from
pollution. Unfortunately to my knowledge we have neither in the Constitution nor in law any overall criterion for applying this policy to
decisions relating to toxic substance controls, except where minimum
federal standards apply.
To what degree should State government protect the environment
from toxic pollution? When choices have to be made between effective
controls and conflicting objectives, which has priority? What exactly
is meant by the term "balance" used with respect to the State's position
regarding environmental decisions? When we weigh matter we use
measures. When we weigh decisions we need criteria. There are no
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criteria. There are no clear answers in law for this range of discretion.
Almost any decision can be justified in terms of balance, whether it
protects the environment or temporarily abdicates trusteeship. This is
a major weakness in the State's posture toward control of toxic substances from point and non-point sources in Virginia.
By way of contrast, consider the policy statement of the California
Environmental Quality Act, that the long term benefit of the environment shall be the guiding criterion in all public decisions affecting the
environment. Because the long term integrity of the environment depends upon the minimization of toxicity, this criterion applies to toxic
control systems specifically as well. Rather than balance, California has
an approach which calls for economic development to be compatible
with a liveable environment in the future. If you have reservations about
this policy, consider the alternative. (That the long term benefit of the
environment shall not be the guiding criteria in all public decisions affecting the environment!) I would be interested if anyone wants to pick
up on this in discussion of the applicability of this policy to the Virginia
situation.
There is a school of thought that contends that economic development
cannot take place under conditions that favor environmental protection.
disagree. There are those who contend that the quality of life is somehow more important than the quality of the environment. I submit that
the quality of the environment is basic to the quality of life, if not life
itself. If it were not, we would not be talking about trusteeship, and
there would still be no Conservation Article in the Constitution. You
can't have it both ways.
It seems to me that hardship in compliance with toxic substance
controls could be dealt with in law by improving technical and financial
assistance programs, including economic incentives, and that a better
climate for compliance could be created with more encouragement and
recognition for achievement in this direction. The ability of the private
sector to respond to the challenge should not be underestimated.
I also missed any reference in Secretary Rowe's address to the role of
the citizen in toxic substance control planning and decision making (or
perhaps this isn't fair because I don't think it was asked of him). I don't
mean citizen boards, because their membership is highly selective and
seldom representative of the environmentally concerned community.
What I mean is citizens at the grass roots level, who might be called the
ultimate consumers of environmental conditions.
Federal environmental laws require public participation in their implementation, and several State agencies have programs for this purpose. However, these are not meeting their intent. Very few citizens in
Virginia are being kept informed of toxic substance problems, programs,
issues, and opportunities for public participation. Citizen involvement is
very limited, and when it occurs is seldom factored into decisions.
Public participation is not just valuable to the citizens, but also to
the agencies that invite such participation. Informed citizens provide
information and viewpoints that are often of value. And perhaps most
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valuable of all, they provide public support for government programs
they find to be important and on the right track. They want to be informed and involved, they care about the outcome, and they want their
concerns to matter.
Improving public participation programs should be an important
element in any effort to improve toxic substance control programs.
With that, and with greetings from the citizens I represent, I thank
you for this opportunity to be involved on this occasion on their behalf.
I hope these comments, their views, will matter as conclusions are
reached in this workshop.
Professor Brion: Thank you. Are there any questions?
Q: (unidentified citizen) Mrs. Burke, is there a release that citizens
can get, particularly about Virginia, which keeps them informed? You
said we needed to be informed.
Mrs. Burke: There are a number of agency publications, each of
which deals with the program of that particular agency. I think if
you're interested only in water control—call the Water Control Board;
if only air, you can call the Air Pollution Control Board. Some areas
of toxic substances control fit under the Health Department, so you do
have to run around to several agencies to get information. There is no
all-over publication that keeps citizens informed on environmental issues in Virginia, including those relating to toxic substances.
Q: Warren Braun, Virginia Water Control Board. I'd like to make
some comments. One particularly addressed to Mrs. Burke.
Mrs. Burke, I would submit that the composition of the citizens
boards in Virginia are perhaps quite representative of the cross-section
of the public, albeit it's composition may not meet the test of the particular emphasis you would like to see, representing solely "the environmental concern". I recall one recent major issue which the Water
Board members wrestled with, resulting in a vote split right down the
middle of a very important environmental issue—that being the refinery
in Portsmouth. That is certainly indicative of a balanced environmental
concern.
My experience on environmental boards, which goes now some thirteen years in both air and water, has shown that, by and large, the
governors of Virginia have appointed individuals who have a very broad
environmental perspective, and, I honestly believe, a very balanced one
within what is achievable.
I think that there is a great danger, and you did touch on it, that we
need to have laws that are achievable. When the laws are not achievable,
we must still enforce them until they are repealed or changed. And in
that respect, I think that Virginia's system of quasi-judicial boards is an
excellent one for dealing with such complex topics. And I applaud it,
not because I serve on them, but because I believe it is an excellent
concept as opposed to a bureaucratic substitute.
Now, with regard to comments that were made just a moment ago
about where Virginia's laws are with regard to preventing an episode
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like the kepone incident, I would like to reflect on another incident that
happened in another state to show how, in some respects, major environmental disasters may never really be brought to heel. It may be
quite difficult to find the culprit after the fact. Witness the Morris Foreman waste treatment plant in the city of Louisville in which a company
came in one night and surreptitiously dumped some very heinous
chemicals into the sanitary sewer system. They did it by removing a
manhole cover and dumping it into the system which caused the plant
to become inoperative, poisoning the Ohio River and caused the sewage
plant to receive substantial damage which will probably take several
tens of millions of dollars to repair.
A body that I sit on now (ORSANCO) is trying to determine where
the fault lies, and why that plant is not fully operative today. But the
principal causative factor was someone who deliberately came into that
community, came in in a surreptitious fashion, obviously an illegal act,
and is long since gone. The daisy chain of individuals who were involved
in this event are some of the most socially irresponsible types of companies who dispose of chemicals which otherwise are very difficult and
expensive to dispose of in an environmentally sound manner.
Now the question is, "How can we get a law that will deal with people
like that?" —People who have no social conscience—I don't know.
There I don't have an answer. Perhaps that is what this Conference
ought to deal with.

Professor Brion: Thank you, Warren. The previous commentator was
Mr. Warren Braun of Harrisonburg, Virginia who is a member of the
Virginia State Water Control Board.
The Louisville problem he was referring to has been repeated, if you
noticed in the press in the past years, for instance in New Jersey. If you
happen to be embarrassed by having some highly toxic substances, and
if the laws say that you incur strict liability if you dump them anywhere
in the environment, there are plenty of fly-by-night operators who will
contract (under the table, of course) to dispose of them for you. And
they do exactly what was done in Louisville—in the dark of night find
a convenient manhold cover. And I suppose it is an ironic result of our
strict water pollution control laws. You saw the tremendously broad
range of laws that are on the books already from Secretary Rowe's
address. There is a lot of law. There are a lot of penalties. And it is
becoming more and more difficult to dispose legally of highly toxic
substances.
Any other questions? Yes?
Q: I'm Devra Davis from the Environmental Law Institute in Washington. We've heard Proposition 13 referred to a few times this afternoon. It is my understanding Proposition 13 had on that ballot a restriction on property taxes which the votes did support. But along with
that they voted for increased validation for environmental improvement.
And I would just like to call your general attention to the fact that the
public when called indicated an interest in maintaining environmental
quality and public health. So we shouldn't misinterpret the fact that
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people arc tired of property taxes as an indication that they are necessarily going to vote for restrictions upon funds that are going to be used
for environmental and public health.
Professor Brion: Even more broadly than that, I think a lot of our
opinion polls lately have shown a very strong demand among the electorate for lower taxes and at the same time a sustained demand for
increasing government services.
Unfortunately both Senator Herbert Bateman and Delegate Gerald
H. Baliles, who were scheduled to present their views on special laws
protecting Virginia's rivers, waters and marine environment, are unable
to be here today due to pressing commitments in the State legislature.
However, in their place we have two distinguished and knowledgeable
state officials who will discuss this subject. The first of these is Mr.
William F. Gilley, Director of Solid and Hazardous Waste Control in the
State Department of Health.

Mr. Gilley: Thank you very much, Denis. It's a real pleasure to be
here this afternoon, even as a pinch-hitter for our two legislators who
found it necessary to remain in Richmond this afternoon for a number
of Committees they could not miss.
This afternoon I do want to devote these few minutes to only a part
of the state laws that deal with protecting Virginia's rivers, waters, and
marine environment. As Secretary Rowe has given a comprehensive
overview of all state environmental laws I will concentrate on three—
Toxic Substances Information, Solid Wastes, and Water Pollution Control Laws, and briefly relate them to other laws. One of comments that
I received from Senator Bateman on the material that he had prepared
for this presentation was that he felt that there is, in the total review of
all of the special laws on the books today, and considering some of
those that are also being recommended for enactment in this session of
the General Assembly, an adequate legal basis for the protection of our
waters.
There are future needs, however. There are future needs to revise
regulations, to improve the regulations—most particularly in the area
of the profession with which I deal every day. We need to develop regulations dealing with the transport and the disposal of hazardous materials. It's an area in which we have limited regulations, but we need
better ones to provide guidance to both industry and the public, and to
insure, in fact, that we have an adequate disposal system for these
materials. I want to relate the Solid and Hazardous Wastes Management Program and the laws dealing with solid and hazardous waste
management to the water pollution regulations as well as the Toxic
Substances Information Act. I think that these three legislative acts provide the key, or the basis, of our prevention of the introduction of toxic
substances into state waters.
In one of the comments earlier there was a comment about the public
participation. I would only remind you that we do have under Title IX
of the Code, the Administrative Processes Act, a provision that does
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specify that before regulations, plans, rules or policies can be adopted
there is a public participation phase through which these regulations,
rules, and other documents must go. We have recently done that, or
part of it at any rate, in developing the Hazardous Wastes Management
Plan that Secretary Rowe referenced in his presentation. We have been
developing for the last several months a rather detailed, extensive management plan to integrate all of the various Bureau, Department and
Agency responsibilities in the total field of solid and hazardous waste
management. In the course of developing it we have gone through a
number of seminars and workshops where we have involved the public
as much as we could through special invitations and public notices. We
have also had a public hearing on the Solid Waste Management Plan
and given preliminary approval by the Board of Health. This is the kind
of plan that sets forth the coordination required between my division,
the Toxic Substances Information Program of the Department of Health,
and the Water Control Board. There are key responsibilities that exist in
both agencies with responsibility in the Solid and Hazardous Waste
Program. So there is this public participation phase which does take
place. It needs to be expanded even more to inform the public, to make
them better aware of what their responsibilities are.
I'm not going to go into any detail on the Air Pollution regulations
other than to state that there is a relationship between the Toxic Substances Information Act, the Solid and Hazardous Wastes Management
Act that is presently being considered before the General Assembly,
and the regulations dealing with water pollution.
The Toxic Substances Information Act as you have heard was, in
fact, born not totally, but partly, in response to the Kepone episode of
1976. Title XXXII does provide for the identification or the means for
identification of toxic substances either in use, being processed, manufactured, distributed, or disposed of. This is an extremely important Act
because it provides early identification. Without identification, it becomes difficult to be alerted soon enough to prevent future Kepone
episodes. It is a base, if you will—a starting point. It is a place where
we can get inventories of materials that are being used: substances,
compounds, quantities, where they are being used, and who is using
them.
One of the requirements of this particular Act, however, was to provide that this information be protected. We must protect the trade
secrets of industries that do disclose the information to the Toxic Substances Information Act element of the Health Department. This protection is provided by law and this has been paramount and necessary
for industry to freely and completely disclose the information for us to
have an adequate inventory of information.
One of the provisions of the Act authorizes the Board of Health to
adopt regulations to designate compounds as Class I toxic substances
that pose the greatest threat to health or the environment. Now this is
the red flag that was referred to earlier. These are substances that are
known by substantial evidence, by all of the information at hand, by
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toxicological reports, and other information, to pose the greatest threat.
These designations are made following public hearings and long study
and result in a Class I Toxic Report. This information becomes available then not only to me in the Division of Solid and Hazardous Waste
Management, but it becomes available to other state agencies as well.
Applying our various rules and regulations, we undertake to control
hazardous substances, that is, to identify what needs to be disposed of
and the limitations on disposal of the substance.
One of the problems we have in Virginia today is that we do not
have adequate hazardous waste disposal facilities. When I became the
Director for the program in Solid and Hazardous Wastes I found in
examining Title XXXII, that the Board had been authorized to regulate
the disposition of both solid wastes and toxic substances by an amendment enacted in 1976. We have identified a number of disposal sites and
have issued special permits on disposal sites for a very limited number
of potentially toxic materials. One of the revisions that we are going
through right now will be setting up regulations that will specify what
constitutes an environmentally safe hazardous waste disposal operation
or facility from a health standpoint. They are needed. In the absence of
adequate disposal facilities right now, many companies are having to
transport large quantities of toxic materials to South Carolina, Texas,
New Jersey, Arkansas and many other places where they have a limited
capacity to take care of these particular compounds. If it becomes too
difficult to dispose of a compound, you can have and will have the kind
of illegal dumping episode that occurred in Louisville. So, one of my
problems is going to be to set up rules and regulations that are both
enforceable, that can be followed, that provide the highest degree of
protection for water (surface water, ground water) and the environment that can possibly be done. We must recognize that industry does
develop a number of compounds that are hazardous whether it be from
a physical, chemical, or a biological nature, or toxic in the true sense
of the term in the science of toxicology.
The present Title XXXII is being amended to expand our capacity
for fully implementing a hazardous waste management program which
would permit the Department of Health to seek the authority of the
Environmental Protection Agency to administer the hazardous waste
portion of the Resource Conservation and Recovery Act that was
passed by Congress in 1976. The Solid and Hazardous Waste Management Program as was envisioned by the Resource Conservation Recovery Act of Congress was intended to be the final capstone environmental program, if you will: the program that will tie together the Water
Pollution Program, the Air Pollution Program and many others that
deal with protecting the environment. As an example, it identifies solid
waste as being anything that you throw away that is not permittable by
a National Pollution Discharge Elimination System (NPDES) permit
whether it he a liquid, a gas, a solid, a semi-solid. It covers almost
everything we throw away. What this program is intended to do is to
provide coordination in the disposal of sludges, in the disposal of in-
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dustrial chemicals, in the disposal of many other compounds with the
State Water Control Board, the Air Pollution Control Board, and other
state agencies that have responsibilities that bear upon the problem at
hand.
In addition to Title XXXII, there is the State Water Pollution Control
Law which is Title 62.1 of the Code which establishes the policies relative to the non-degradation of the water quality of the State of Virginia.
It provides for regulation of industrial discharges and the regulation of
sewage discharges. It does create an enforcement procedure which has
been well established and well followed in recent years to provide
prevention of discharge of hazardous compounds. It also provides for
the prevention of discharge of cil into State waters. There are permit
requirements that are included within it. The Board of Health does
share with the Water Control Board responsibilities for regulating
sewage discharges.
One of the areas of concern, however, is in the non-point source
discharge control that the Water Control Board has responsibility for.
This is an area where I do think we have a shared responsibility under
the Solid and Hazardous Waste Management Act, as well as the Water
Pollution Control Act, in that we do work together in establishing what
best management practices are for the disposal of sludges. Sludges,
whether they be from an air pollution control facility, an industrial
process, or a sewage treatment plant, constitute in some cases a possible
toxic or hazardous waste product. If we do not work together in developing management practices that will at the same time prevent non-point
source discharges of compounds into the surface water, we will not be
very effective in achieving the objectives of these three basic laws.
Next on the program is Mr. Douglas who will continue the discussion of Special Laws in other areas.
Professor Brion: The second major speaker in this panel will be Mr.
James Douglas, Director of the Marine Resources Commission.
Mr. Douglas: Thank you, Denis. You know, a number of things
happen, and a number of assumptions are made, when you announce
a pinch-hitter. The first thing that happens is that the pinch-hitter never
can get his uniform right and he's always allowed to fidget more. He
also brings a lot of bats out. You can see that I brought all my bats
with me. So to that extent I'm going to be like the usual pinch-hitter.
The other assumption, which is a very dangerous assumption in this
case, is that the pinch-hitter is generally conceded as having a better
opportunity of getting a hit than the fellow who otherwise was going
to be there. Otherwise, why would you put in a pinch-hitter? But I
can assure you that this is a very dangerous assumption in this case,
because Delegate Baliles and Senator Bateman are certainly two of the
most erudite and knowledgeable individuals in our General Assembly
in Virginia on these subjects. I am very sorry that you won't have the
pleasure of listening to those two gentlemen.
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It was yesterday when Carter Lowance called me. He said, "You're
it. Will you send us a copy of your speech?" And I said, "Yes. I'll
start writing it."
But what I want to talk with you a moment about today really is one
part of the portion of the program that Senator Bateman and Delegate
Baliles would have delivered to you. My assignment is to cover Oil
Spills, EPA Chesapeake Bay Program, Coastal Resources Management
Program, Wetlands & Subaqueous Lands, and Fisheries. With the exception of oil spills, these topics are somewhat peripheral to toxic
substances. That is to say that these programs and laws (and some of
them are laws and some are programs, of which there is a distinction)
are not designed to directly control or to manage toxic substances, but
in some instance they may very well be doing just that.
Oil spills are a different matter; because we do regard oil spills as
toxic to the marine environment. I think that one of the things that
brings oil spills into our minds more readily than anything else is that
this kind of toxic degradation of the environment receives tremendous
visibility. Most of the oil spills that we see come from shipwrecks, and
man has been fascinated by shipwrecks for years and years—particularly if it's a gigantic supertanker. Worldwide economics and politics
are involved in oil. And, generally speaking, the quantity involved, and
therefore environmental degradation, is usually massive. Now, with
regard to oil spills, it seems to me Virginia has a dilemma.
Virginia has a tremendous port facility in Hampton Roads, in fact
the entire Virginia area has numerous smaller ports. Therefore, Virginia
is not only susceptible to waterborne traffic of all kinds, but indeed seeks
such traffic. And of ocurse, within the full scope of various waterborne
traffic there is bound to be traffic of sonic hazardous and toxic substances. Oil, in particular, comes into focus recently with the proposal
of the Hampton Roads Energy Company refinery in Portsmouth.
And yet there seems to me to be another dilemma that Virginia must
face. That is, if Maryland, for example, were to encourage and develop
refineries (and there are some on the drawing boards up there), then
the transport of oil might still be going through Virginia waters right
up the center of the Chesapeake Bay. It's merely a matter of where
Virginia is exposed to that risk. Indeed we do know one thing, that
in the last several years oil transportation has increased—increased 17%
from 1970 to 1974. If various proposed refineries are developed at
the capacities that at least are on the drawing board, oil transport
will soon be up more than 50% over 1975. I think we are faced with
a potential problem in this particular area--no question about that.
What are the State laws that deal with this? Well, most of this falls
under the State Water Control Board and I'm going to have to profess
some degree of ignorance of the specifics of some of those laws. But
we have a law in Virginia's books that says it is illegal to discharge
oil into the navigable waters of the Commonwealth. With it go the
usual criminal penalties and also there can be assessed penalties for
the cleanup if, indeed, you can catch the culprit. That, of course,
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becomes a matter of some difficulty. Indeed, the State Water Control
Board has a Hazardous Substance and Oil Spill Strike Team. In fact
they have several of them. The Federal government, primarily the
Coast Guard, similarly has teams that will participate in cleanups. It's
been my experience, and I think this will be echoed by the State Water
Control Board, that while cleanup teams do in fact help, you can't undo
the damage that has occurred from a massive oil spill.
So it seems to me we ought to turn our attention to reviewing State
law on this particular matter and try to develop a group of laws that
in fact are preventive in nature. For example, it's nice to say it's illegal
to dump oil and it's illegal to have an accident with your barge or
your vessel that spills oil. But how do we develop a set of laws that
help prevent such incidents? Maybe we need to devise laws that dictate
certain handling techniques when you're dealing with oil. Proper navigation procedure, it seems to me, becomes a problem. It seems to me
that for Virginia to get into the navigation aspect becomes a problem
because this has generally been considered to be an aspect of Federal
jurisdiction. (I'm no lawyer but perhaps some of the lawyers on the
response team here will comment on this.) Similarly, the standards of
maintenance and handling of the carriers, namely the barges or the
vessels, have historically been a Federal prerogative. I don't know
whether it is possible for the State to get involved in that. But I do
know this, that in the Chesapeake Bay in the last several years where
we have had several accidents, I believe the statistics will show that
in every case it was a barge involved and not an oil tanker as we
know it. Thus one of the first items might be better safety standards
for barges.
Perhaps there is another way in which Virginia could address this
problem of oil spills. We must consider that there may be alternatives.
It may be a little difficult for Virginia to address some alternatives
alone, because I think most of them may be Federal prerogatives. Even
though we want to control the way oil is presently being handled and
transported, there are alternatives. And one alternative which has been
most readily identified is pipelines. Most experiences show that pipelines are less environmentally degrading and less susceptible to spills
than are ships.
I note that the top of your program here asks a question: "Are
Federal and State Laws Adequate and Arc They Being Administered
Adequately?" As I go through this I'm going to give you my own, and
it really is my own, editorial opinion in that regard. In the instance of
oil spills I am of the opinion that the State has done about all it can
do in terms of placing a law on the books that makes it illegal, provides
penalties, and provides for assessing cleanup costs. But perhaps the
State can go farther and be more aggressive in trying to press for and
deal with alternative methods of handling oil! Is it being administered
properly? My good friend Bob Davis is up there at the State Water
Control Board. I have great faith in him. I would certainly say it
probably is. I would also point out that in this area I believe there is
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a tremendous Federal responsibility, and while I'm talking about State
laws, I won't hazard a guess as to whether the Federal government
has accepted its responsibility.
Now, I'll turn next to the EPA-Chesapeake Bay Program. This is
a topic that is not law as far as the State is concerned. But it is a
program that I think has developed a lot of interest among the citizens
and can perhaps go a long way in dealing with this whole issue of
toxic substances. Let me read to you just a moment what this program
is designed to do,—and then deal with it in terms of how it applies
to toxic substances. The EPA was directed to do basically three things:
I. To asses the principal factors having an adverse impact on the environmental quality of the Chesapeake Bay;
2. To analyze all environmental sampling data presently being collected on the Chesapeake Bay; and
3. To determine what units of government have management responsibility for the environmental quality of the Chesapeake Bay
and define how the management responsibility can best be structured.
The EPA has an authorized program of $25 million to be spent over
five years, although I will caution you and point out that not all of
those funds have been appropriated and there is some question as to
whether the project will in fact continue for five years. The State Water
Control Board was handed the lead role in Virginia, and they with
other agencies sat down and defined ten problem areas. These problem
areas were prioritized, and I believe I am giving these to you in their
order of priority. Interestingly enough, the first one is toxic accumulation in the food chain. Then comes euthrophication, submerged aquatic
vegetation, dredging and spoil disposal, shellfish closures, fisheries
modification, hydrologic modification, wetlands alterations, water quality
effects of boating and shipping, and shoreline erosion.
At the present time contracts for three scientific studies have been
let dealing with toxins, euthrophication, and submerged aquatic vegetation. To date those studies have not been completed, but nevertheless
the EPA Chesapeake Bay Program is another rather substantial effort
on the part of the Federal government in partnership with the State
government to address some of these very problems that we are talking
about. And for those of you here, most of you being citizens and not
bureaucrats, there is a tremendous amount of citizen participation in
this particular EPA Chesapeake Bay program. There are citizens
advisory committees that are working very hard on this, and who sat
with the respresentatives of State agencies when this list of problems
was developed. I think it is worthy of you to be aware of this particular program. It covers a broad spectrum of problems in the Bay,
but the first one was toxic materials.
Moving on, the Coastal Resources Management Program in Virginia
is the next item. Again this is not a law. It's sort of half-way to being
one I guess, inasmuch as the Coastal Resources Management Bill has
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passed the Senate and is now being considered by the House of Delegates in Virginia. This program was born out of response to the
Federal Coastal Management Act of 1972 which Secretary Rowe
mentioned to you in his address. For four years now the Commonwealth of Virginia has been in what is known as a planning phase,
whereby various aspects of the coastal zone, the very fragile coastal
area, is being examined. Present laws and present policies that relate
to that coastal zone arc being rethought and discussed. In effect there
is an attempt on the part of the Commonwealth to bring all of this
together into one plan and if it requires an additional piece of legislation, then to enact it. Legislation has been introduced into the General
Assembly this session in order to try to develop a coherent, cohesive
and coordinated approach to managing our very fragile coastal area in
Virginia. We have a tremendous amount of it, and it is of tremendous
value to us. More specifically, while we're studying a very broad spectrum of problems under the Coastal Bone Management Program, two
particular studies might be of interest to you in again trying to focus
on toxic substances. One is a Pipeline Corridor Study, completed by
the Virginia Institute of Marine Science. You will recall when I mentioned oil spills that I observed that pipelines are an alternative. If
you want to know, then here it is all in one report (report held up to
view). It is a very well done study, and it does identify potential
areas for pipeline corridors and also identifies many of the parameters
that will affect a decision as to whether or not Virginia permits or
dictates such facilities. The other study, which has not been completed,
is one again being conducted by the Virginia Institute of Marine
Science in concert with the Council on the Environment. It is a study
on hazardous material transportation. Again within a broad program
designed to deal with management of our coastal resources in our
coastal zone, toxic substances rears its head. No question about that.
Now, I know that many of you here undoubtedly have been following the debate that has been ensuing in the General Assembly concerning Coastal Resources Management. It seems to me that what Virginia needs to recognize is that the coastal zone is indeed a fragile
area, is susceptible to many, many degradations and many, many
transgressions only one of which is toxic substances. We have talked
here today about Kepone as being a primary example of one of the
greatest environmental evils that we've seen in a long time. Chlorine,
for example, does us so much good in our water supply for disinfection. We've found that if not handled properly it becomes a toxic
substance in the marine environment. It kills our fish. These arc the
things that we have to recognize, and that the competing uses of our
marine environment must be reconciled in some way. We must permit
those necessary uses but with the best techniques, with the best controls possible in order to assure that we don't degrade our marine
environment.
In a nutshell, it boils down to someone making a decision as to what
is the public and private good versus the public and private detriment.
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And most of the laws that we have on the books today have some
phascology dealing with just that kind of thing— to weigh the public
detriment versus the public good. Of course at some point that becomes
a little bit subjective. There was some comment earlier in the program
today concerning citizen boards who are charged with responsibility
of weighing the public benefit versus the public detriment. Coastal Zone
Management, or Coastal Resources Management as we're calling it in
Virginia, I think has a lot of potential. But we'll have to wait a
moment—perhaps another few weeks—to find what may come out of
the Virginia General Assembly in this year that would be identifiable
as a Coastal Resources Management Program.
The EPA Program and the Coastal Resources Management program, I remind you, are not laws per se. However, we do have a
couple of other laws that I do want to touch on briefly, because they
similarly might deal in some peripheral manner with toxic substances.
These are the Subaqueous Beds Law and the Wetlands Law.
In each instance my Commission administers those programs from
the State level. The State owns all of the subaqueous bottom below
mean low water in tidal areas. I don't want to get hung up with
some of my legal friends back here, because when you get into nontidal areas then in many instances it is questionable as to whether the
bottom is privately owned or State owned. But in tidal areas you can
fairly well make the statement that it is State owned. Consequently,
anyone wishing to use the subaqueous bottom to either dredge, build,
construct something over, or what have you, has to get a permit from
the State to do so. And the State assesses the public benefit versus
the public detriment in reaching the decision of whether it is an
appropriate use of the State owned bottom. In this instance you would
come to the Marine Resources Commission as the primary agency
dealing with that permit.
Now how does that relate to toxic substances? Obviously, if you're
putting a toxic substance overboard in the water you're under the
Water Control Board, and the Health Department and other agencies.
But nevertheless, if someone wanted to build a plant on any river in
Virginia to manufacture Kepone and they came to the Marine Resources
Commission, or any Commission at this stage of the game, for a permit
and we assessed the potential public damage versus the public good,
I think you know what the answer is going to be. So there is, in a
peripheral sense, a way through this law by which the State can assess
the potential as well as immediate and real impact that might relate
to toxic substances. Although again this particular law was not put on
the books, in my opinion, specifically to try to control toxic substances.
Similarly there is the Wetlands Law, although it is administered
slightly differently. The Wetlands Law came on our books in 1972,
dealing with the issue of protecting our biologically very important
marshlands of the Commonwealth. Indeed we are blessed with a tremendous amount of them. Incidentally, the marshlands in and of
themselves form a filtration function for runoff which might otherwise
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convey toxic substances from our highlands into the oceans and
estuaries. The marshlands will in many instances remove those toxic
substances from that runoff prior to reaching the waterways. So, merely
by trying to save the wetlands through the Wetlands Act, we might also
be assisting in preventing toxic substances from reaching our waterways.
Here again, the Wetlands Act, as a law, requires that in making your
decision as to whether the particular project is an appropriate use of
the wetlands one must weigh the public detriment versus the public
good. And one could then assess the likelihood of toxic substances
being introduced into our marine environment, and through the Wetlands Act be able to exercise some control over that possibility.
The Wetlands Act, incidentally, is a local option Act. That is, a
local governing body, either a county or a city (towns at one point,
although they no longer have that option) could elect to administer
this act themselves by creating a local wetlands board. But the Act
also recognizes that wetlands are a unique asset to the Commonwealth
as a whole, and that one could not permit one locality to utilize their
wetlands to the detriment of the public good of the Commonwealth
or conversely have another locality perhaps never allowing acceptable
development of wetlands. It provided that the Commonwealth, through
the Marine Resources Commission, would always have an overview
and be able to overrule a local board if they did not meet certain kind
of criteria.
Now, in each instance—wetlands and subaqueous lands—these are
laws. Whether they are adequate or not I suppose again becomes a
bit of a subjective decision. I conclude that they arc. While the jurisdiction of the Wetlands Act or the Subaqueous Act, I believe that the
langauge in both of these acts is sufficiently broad to give the protection that is really required. However, these acts are not so broad as
to permit their utilization to stop other developments which should
be stopped in other ways and on other criteria. But I really believe that
both of these Acts are adequate in their scope and definition. If you
ask me the second part of the question, if they are being administered
adequately, I will have to concede that they are being administered
brilliantly.
Let me turn to the final topic, that of fisheries, and note to you that
there is a very large body of law in Virginia that deals with fisheries—
none of it dealing with toxic substances. However, being in charge of
that agency that manages fisheries and having an abiding interest in
continuing to have adequate fisheries for the people of the Commonwealth, I think it is appropriate to note that toxic substances don't react
solely on humans. They react on other animals in the environment.
And when we talk about our marine environment that animal that most
readily is identified as having a reaction to toxic substances is our
fishes.
We have already talked about Kepone, chlorine and any number of
other things. Oil spills react on fisheries. Any attempt to manage a
biological entity such as fisheries in a biologically sound manner to
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inure to the benefit of the seafood industry or the people of the Commonwealth is bound to be futile if we similarly don't have the environmental side of the equation under control. If we're going to get continual fish kills and other problems of this nature because of toxic
substances, then our fisheries resources will never yield to their maximum potential. One of the crying needs in the world of fisheries is
data as to the value of fisheries. I'm here to say to you, that Virginia
does not have, nor does any other state have a real good estimate of
the value of its fisheries resources. Consequently, when you reflect on
some of these other laws that I've been talking about and you're asked
to weigh the public detriment versus the public benefit and there is a
threat of a very real destruction of the fisheries resources in any
given area, then how does one weigh that against whatever other
benefits might be accruing from the particular project? You need to
know what you're losing. You need to be able to quantify your loss,
and that is very, very difficult.
Well, I don't know whether our fisheries laws are adequate or not,
but in any event they don't really relate that much to the subject of
this meeting, toxic substances. But I do say to you that it is important
that you understand the impact of toxic substances on one of our
greatest resources, fisheries.
Of the five points that I have touched on, three of them are laws
and two of them are programs. In my opinion, in general, the State
laws are indeed reasonably adequate to cover most of the problems
that we see. I do believe, and I say this in all sincerity and with great
confidence, that these laws are administered extremely well in Virginia.
I've had the opportunity to see state laws in other states and how
they are administered, and I believe you who are Virginia citizens can
take great pride in the people in your State government and the way
they go about administering these laws.
I've taken up more than my half inning I think, Denis, but I'll be
glad to answer any questions.
Thank you.
Professor Brion: Thank you. Our first commentator will be Manning
Gasch, Jr. of the law firm of Hunton and Williams.
Mr. Gasch: Thank you, Denis. The great luxury of following excellent background presentations such as you have just heard from Bill
and Jim is that there isn't much remaining that needs to be said. The
difficulty, of course, is that when you are asked to respond, you have
to say something. Rather than try to define this mandate with any
more precision, I will just talk about what I want to for a few minutes.
Let me make one preliminary point and then touch briefly on four
problems which I see emerging in the area of toxics regulation.
My preliminary point is that you cannot view State laws and their
administration in any one of these regulatory schemes with which
we are concerned in isolation from the influence of federal law. The
pattern of federal/State partnership is now well established and is here
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to stay. In Virginia, of course, we see this in connection with the State
Water Control Law; the State Air Pollution Control Law; the Virginia Pesticide Law, and; the Virginia Public Water Supply Law. All
establish regulatory schemes under State law which serve, in some
measure, to implement the requirements of federal, as well as State,
law. In the near future I believe we will see the same pattern in connection with the regulation of solid waste disposal and perhaps coastal
zone management, as well.
Now the four problem areas. I think we have already heard a bit
about the first today. I refer to it as the overlap problem. What exists
now as "toxics law" is not a cogent system of regulations and procedures, but a hodgepodge of discrete laws directed at discrete problems. These laws generally break down into two categories. The first
is concerned with the protection of certain classes of selected critical
environmental amenities. The other category takes a slightly different
approach. It selects some particular environmental badactor and goes
directly at controlling or regulating that. Examples of the former type.
of course, are laws protecting the air, water, drinking water, natural
water courses, groundwater, wetlands, endangered species, scenic rivers
and historic sites and structures. Examples of the latter type of laws
are those regulating the use, distribution and disposal of such things
as pesticides, toxic substances and solid waste—that sort of thing. The
problem, of course, is that a single planned activity may slice into
several of those discrete spheres of regulation at once. Needless to
say, where procedures and regulatory standards differ for each, this
means that regulation is not as well coordinated as it might he. The
consequence of that, in turn, is that there are often overlapping and
sometimes conflicting requirements. Inevitably, this results in delay and
increased cost of performing those regulated activities which are ultimately determined to be in society's best interests. This does not serve
society's best interests. When it takes a long time to license something
because of regulatory inefficiency, the public not only pays the increased
costs of the various agencies' labors, we also pay the increased costs
of producing and providing the product which results from that regulated activity. In short, everyone loses. This is a problem in need of
a legislative solution.
The second problem I want to mention is that of layered conservative
biases. While this problem exists in the field of environmental regulation, generally, it is most apparent in the area of toxics regulation. It
starts with the legislatures. Federal and State legislatures have responded accurately to what they perceive as the wishes of the people.
The wishes of the people are to get toxics out of the environment. So
the legislatures undertake to do that and they often do it in a
straightforward and fairly draconian way. A good example is Section
307 of the federal Clean Water Act which requires regulation of toxics
without regard to costs or technological feasibility. In other words,
these considerations are inappropriate in administratively setting limitations under Section 307 as to the amount of a toxic substance which
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may be discharged to the water. That gets the ball out of Congress'
court and puts it in the agency's.
The agency regulators are well intentioned human beings who are
concerned about toxics themselves. Otherwise, most of them would not
be working where they are. Predictably, they are going to be very
conservative in making judgments about what constitutes a toxic concentration of something. Also, being astute regulators, they are going
to be quite conservative in their judgments because this is the way
to present as little of their posterior as possible for criticism. After all,
they have a mandate from Congress who got their mandate from the
people. Well, that gets the ball out of their court. Then it goes to the
judiciary.
Again, experience indicates that we can expect more of the same
from the courts. Perhaps the best example is the trend of the D.C.
Circuit, which I suppose is the leading environmental circuit court in
the country. There, we have seen three cases come down in 1978 which
say essentially that where there is a factual question within the ambit
of expert agency judgment in the environmental/toxics area, the court
is not going to look beyond the agency's exercise of that judgment. In
Weyerhauser, Hercules and EDF vs. EPA, the D.C. Circuit has been
inclined to establish what they call a "zone of reasonableness" test. And
where the agency determination falls within that "zone of reasonableness," no matter how stringent it may be, the court is not going to
examine it.
Now you are wondering who has the ball. Well, I believe it has come
full circle, back to the public. And the real problem is that it hasn't
arrived yet. We have not yet paid the costs. The costs will come, both
in terms of the increased cost of a product owing to the installation of
astronomically expensive pollution abatement controls, and also because of the unavailability of certain products which we have grown
acustomed to and have grown to like but which have been determined
to present some risk of toxicity. Perhaps the first wave to hit on this
shore was the saccharine controversy. There, the public essentially
said that they didn't care if saccharine had certain toxic properties,
they wanted it in their coffee. There are more saccharines to come.
I suppose the answer to this problem is that our system of government
will ultimately bring our systems of regulation into balance with what
the public actually wants. As for the immediate future, however, I
suspect that the ball will be going back to Congress for some exceptions
and cost-benefit requirements.
The third problem I would note today is that we have now set up
some reasonably competent machinery for regulating toxics, but there
are a lot of horses out of the barn. Toxics control is in its infancy. The
problem was first realized back in the early sixties, or at least it was
first publicized then. It was a problem long before it was realized. There
have been toxic substances going into the ground and the rivers and
lakes in various ways in this country for at least the last hundred years.
Many are persistent. I'm afraid we arc going to live with these sins
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for a long time. Nor do we now have any comprehensive regulatory
mechanism for dealing with this problem. It may be that there is no
appropriate mechanism for dealing with it except on a case-by-case
basis. And as far as the law is concerned, it may be that it is best
left for a resolution under the Common Law as to fault and who pays
the cost. Another alternative is the "superfund" concept in one of the
various forms now being proposed at the federal level. But this is an
area of serious concern which is now essentially unregulated.
The fourth problem I would like to comment on results from the
fact that in this general field of regulation, we arc pushing both the
limits of science and the limits of the law. The various statutes with
which we are concerned, for example, often result in the regulation of
toxics down to such minute quantities as to actually exceed conventional scientific limits of our ability of detection. We arc talking about
concentrations here ranging way down into fractions of parts per
billion. When you talk about a part per billion, you are talking about
making a martini by filling an olympic-sized swimming pool with gin
and putting two drops of vermouth in it. The two drops of vermouth
are something in the range of a part per billion in the swimming pool.
And we are now frequently seeing regulated concentrations in the
range of .00—something parts per billion. This is why I say we are
pushing the limits of science.
Now that kind of regulation on the scientific frontier has particular
significance in the context of laws like the federal Clean Water Act
and the State Water Control Law. Under those laws, civil penalties
may be imposed without respect to fault. Criminal penalties of up to
a year in jail and $25,000 per day of violation for the first offense
may be imposed upon a showing of simple negligence. Under the
federal law, responsible corporate officers are subject to the imposition
of criminal penalties for the acts of their subordinates. In case the
significance of this escapes you, what it means is that if you are president of a large corporation and one of your 12,000 employees put
two and a quarter drops of vermouth in the swimming pool because
you negligently declined to pay $2,000,000 for atomic absorption
monitoring equipment which could monitor down to these concentrations, you may be invited to reside in a comfortable federal facility
at the expense of the American taxpayers for about one year.
Of course, we have the old sop of prosecutorial discretion, but someone wiser than I once said words to the effect that where there is the
opportunity for abuse, there will be abuse.
Thank you, and I enjoyed being with you today.
Professor Brion: Thank you, Mr. Gasch. The next commentator will
be Mrs. Barbara Bitters of the Virginia Consumers Council.

Mrs. Bitters: Thank you. I'd like to comment on that new Kepone
plant that might come into Virginia. I'd say that Virginia would let it
come in. They want the business and they might put a few restrictions
on it, but big business speaks louder than your health and mine.
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Several people have mentioned the laws that exist or are pending in
the General Assembly and I'd like to touch on some of those. One is
on the storage of nuclear substances or hazardous wastes. And it
seems there are a lot of people down there at the General Assembly
that think we shouldn't have any restrictions on where we store those
things, or who brings them in from out of state and stores them. I
disagree.
There is a bill in on hazardous materials transport. This bill came
about by the experience of a young lady coming from Northern Virginia
down to Tidewater in rush hour when she discovered that the traffic
was being held up by a truckload of nuclear wastes and in front of it a
propane truck. All it took was one idiot to have created a big problem.
There are no laws governing, no one it has to be reported to, the transport of hazardous substances through this state, or in this state. There
is a lot of objection to this bill,
The Federal Food and Drug Administration (FDA) sets levels of
toxic substances in the state. But two years ago a bill was put through
to allow Virginians to consume more poison than they could sell in
other states. I know this was aimed at Kepone and it was aimed to
protect some of our watermen, but this year the Department of Agriculture used that law to raise the amount of toxic substances in our
agricultural products. Now, instead of 25 parts per billion of afla toxins,
we can now have 100 parts per billion. And that toxic substance is
passed through in your calf's liver, and your milk, and your eggs, things
like that. But that is all right.
Our drinking water—chlorine kills fish, keeps oysters from setting—
but in the long run what does it do to us? If it is toxic to the higher
forms of biological life in the aquatic food chain, what does it do to
us? Or is it simply the lesser of two evils?
What can we do about it? We can educate our farmers, our children,
our general public, not only on what big business is doing to us, but
what non-point source pollution does in and to our life chains. And you
would be surprised how many people don't know what all of this does.
They don't know what the insecticides and herbicides going down their
rivers from their farmlands do until it later comes back to haunt them.
We can do it with radio and T.V. and pamphlets and fliers to visibly
explain what happens and how all of this affects everyone. I think if
we did do a better job of education to the general public, that we
would have Less resistance to the zoning and the restrictions and land
use plans that are so very necessary that we have been speaking of.
We need more public input. This is very necessary. But the public
is afraid. The public feels afraid that if they submit suggestions or
attend meetings, that they will be not listened to, or talked down to,
or looked on as stupid, because they have only the simple basic feelings
and ideas and information that they have to work with. So we need to
give them more reassurance and more education. And this will be the
only way that we will get the support and pressure on our legislators
correctly from our efforts because, as it was quoted in the paper I read
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that was prepared for Bateman and Baliles, the planning body of the
General Assembly determines the level of administration that each law
receives. So it is up to Joe Blow on the street to pressure his legislator.
I believe in encouragement and rewards. They will win out every
time over threats and penalties and punishments. And we, the consumer, in the long run have to pay for all of the prevention and all of
the poisons, whether we pay for them in the cost passed down in the
protection, or we pay for it in illnesses later. So we all need to work
together for the protection of our own lives and the lives of our
children and the lives of our grandchildren. Thank you.
Professor Brion: Thank you, Mrs. Bitters. Our next speaker will be
Dr. Robert Jackson, Assistant State Health Commissioner for Health
and Environmental Management.
Dr. Jackson: When you follow as skillful an orator as I am following,
perhaps it is presumptuous of me to try not to use the microphone, but
if anyone can't hear me please let me know.
I'm going to play the devil's advocate a little bit, here, because I
find myself on a panel responding along with attorneys representing the
Commonwealth and representing law firms that represent other clients
in the Commonwealth in cases currently in litigation. Consequently
there is one topic that I am not going to get into. And you can guess
what that particular topic is. (Editor's Note: the pending litigation
relating to the "Kepone incident").
However, I do think that my answer to the question that is raised
regarding the adequacy of the laws is "No". And most assuredly it is
no. And I will give you just one example of something that really is
scary to me as a physician, as a professional, and as an advocate for
the protection of the public's health. And that is the absolute inability
of Congress to pass a law that will adequately address the entire
subject of pesticides. We sit here and we look at the record and we
read into it what we want, but the fact is that all that it does is assure
that somebody along the way provides a certificate to someone in order
to use and apply pesticides randomly and indiscriminately throughout
the agricultural portions of our country. I say that having come from
having served as the Chairman of a lengthy panel at the Society of
Occupational and Environmental Health meetings in Washington recently entirely limited to that topic. The question before that panel was,
"Are the laws Adequate and Are We Adequately Regulating Pesticides?"
The result of that Conference, with people coming from all over the
country was a most resounding and alarming no. And, even the responsible agency representatives themselves admitted it.
Why? Well it is the basic answer to Louise Burke's points of earlier
today. We live in a world of political reality. The amount of investment
that we are willing to make in prevention depends directly on how we
can compel the political process to provide the money to finance regulation. Now the agriculture business, the chemical and pesticide producers,
and agribusiness in this country are an enormously strong political
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force. And they have managed to hold their line and keep effective
pesticide regulations or laws from every being developed.
Three weeks ago I had the unfortunate experience on a Saturday
morning to receive a call from an upset local health director who had
just had a man die, had seven children who were sick, and didn't know
what to do. And to and behold, what did it turn out to be? Arsenic
poisoning. It turned out that the pesticide had gotten into these folks'
well. Pesticides fill barns. They are unmarked in many cases because
they have been sitting there for a long time and nobody is really sure
where they came from or what is in them. You've got arsenic out
there. You've got mercurials out there. You've got all kinds of things
which have been used, in most cases I'm sure in a well intentioned
manner by the individuals involved, but without the knowledge of what
they were dealing with that was necessary in order not to over-use or
abuse them. And there is no law that compels anybody to be responsible
in that particular area and no effective means of enforcement of the
limited laws which do exist.
I was just reading some of that background document as I was
coming down here and I understand that there are two people in the
pesticide section of the Department of Agriculture and Consumer Services who deal with pesticides and the issuance of application permits.
They issued twenty thousand certificates to pesticide applicators last
year. Well, just how much impact can that have at the delivery point
where you and I are likely to get exposed to it? I just pose that as a
question.
What I am saying is that that network that has been described to
you by a number of people here today of laws that address the environment has some loopholes in it big enough to fly a B-17 through.
And in order to get that net tightened we are going to have to spend
significant amounts of money. And in this day and age, with Proposition
13 having been mentioned, we simply are confronting certain realities
in the process. And we have to do that. These decisions have to be
made by society. As Mr. Gasch pointed out, we're getting the technology to analyze down to points which we never could do before, and
at the same time we've got a sort of ambivalence in society as to what
we want our government to do for us. And unless we can decide on
that, we certainly can't expect them to be able to project what we want
them to do for us and to generate the necessary revenues, to do that
necessary research, write the necessary laws, and to carry out the
necessary regulatory functions,
The fundamental dilemma, of course, is that on the one hand you
have a Delaney Clause saying no carcinogens can be placed intentionally
in a food that is going to be consumed by humans. And that say none.
As our technology increases for determining the presence of things,
however, we keep finding them. That's one of the basic dilemmas of the
Delaney Clause. The better our technology gets, the more things we're
going to find contaminants in. The other side of that coin is what
generally is viewed as the approach to environmental contaminants in
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food which get there unintentionally. The situation in that regard is
that you consider the economic factors that are involved in regulating
it before you issue the so called action level or tolerance level that
determines what the regulatory process will consist of. Economics are
allowed to be considered in that area, even though the federal Food
Drug and Cosmetics Act does not state that economics are to be considered. But economic factors have always been considered by the
agency and the regulators and the writers of the regulations and they
are a major factor. In fact, some argue, and quite intelligently, that it is
the almost deciding factor in many of these regulatory decisions. I
don't think any of you would disagree if I said that we didn't want
economics to be the sole determinant of what we decide to do with
these things which relate to human exposure and potential death or
suffering. We certainly want and have to accept a certain amount of
reality and that is what compels us to allow economics to play a role.
But as long as we have to make those judgments, until we as a society
are ready to decide how we're going to address these problems, don't
expect your government to be able to do for you any more than you can
do for yourself.
Thank you.
Professor Brion: I see there is a question for Dr. Jackson.
Q: I'm Luther Carter with Science Magazine. I have a question di-

rected to either Dr. Jackson or Mr. Gilley. Several years ago, I think
it was about 1974, the Olin Corporation dismantled its old chlorine plant
on the north fork of the Holston River. It was found that there were
some 220,000 pounds of mercury in the first 30 feet of the soil profile.
There has been some evidence over the last several years of an effort
by the Water Control Board to have this site sealed off from the river
so that when the river rises globules of mercury will not go into the
river. I would like to ask about the status of that effort.
A: Mr. Gilley: First of all, the Water Control Board continues to
monitor and continues to work with the Corporation to settle the ultimate
geological solution to the problem that you address. Unfortunately, it
is not a simple one to resolve and a lot of time and effort has gone into
trying to determine what is the best way to do it. The problem has
been there and the river closed since 1972. At a point down the road
from the original discovery of the problem it was decided by the community to raze the old Olin plant. The disruption of the soil pursuant
to that project caused a substantial increase in the amount of mercury
discharged into the river. This resulted in increases in the levels in the
fish which were being monitored regularly by the State Water Control
Board.
Following this discovery, renewed efforts with the State Health Department, the State Water Control Board, the City and the U. S. Environmental Protection Agency were undertaken and most of the actions
determined to be necessary to prevent further contamination have been
completed.
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A few problems remain and these are continuing to be addressed by
many of the same agencies with the State Water Control Board serving
as the "lead" agency in the matter. Because of the continued high-level
of methylmercury in the fish, however, the Health Department's emergency order banning the taking of fish for consumption remains in effect.
Professor Brion: Our first commentator will be James Ryan, Deputy
Attorney General of Virginia.
Mr, Ryan: Thank you, Denis. I'm grateful for the opportunity to be
here today. I have prepared some remarks, but in the interest of time
I am going to try to hit the high points. I want to focus specifically on
the State Toxic Substances Information Act which was drafted principally by me about three years ago at the request of Governor Godwin
and Attorney General Miller. It was a by-product of an analysis of
the adequacy of Virginia's laws which regulate toxic substances.
When we examined all the laws on air and water pollution and on
other matters, we determined that those basic authorities were sufficient,
with several changes. We drafted ten bills that provided for a number
of things, like industrial waste surveys and sewer use permits. It was
tinkering with programs, filling in little gaps. The main problem we
identified was the lack of information. So we structured an Act which
provided a reporting trigger, if you will. The Board of Health was required to adopt a list of toxic substances and the circumstances in
which those substances were toxic. After that Bill was enacted, as well
as all but one of the total package, we felt like we were in pretty good
shape. But there were two mistakes that were made. And I am going
to suggest several changes that need to be made in the present Act. I'm
going to give you a little background so I can illustrate my point.
The first significant mistake that was made in the conception and
implementation of that Act was that we grossly underestimated the
scope of the problem. During the time we were arguing the bill before
the General Assembly, I thought we were talking about hundreds of
chemicals. Now, I'm a Chemical Engineer by training and I know there
is a tremendous diversity in organic substances. But I thought what we
were going to choose to regulate was a relatively small number. After
we got into the rule writing phase we found out how large some wanted
the list to be and we wound up with 24,000 substances on which reports were required. The ripple effects of this, as you might imagine,
were terrific. People came out of the woodwork everywhere saying
"What in the world are we going to do? We can't discover whether
some of our substances are on your lists. The lists aren't in sufficient
numbers in print." We just had tremendous headaches.
The second major mistake was one of conception. The idea was to
get the information in hand, and then get it out to the individual agency
decision-makers. But we failed to make it clear in the Act (and the Act
still has this problem) that the determination by the Board of Health
shouldn't be binding. It is just a reporting trigger. The idea is to get the
information in and disseminate it to the agencies which would then
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make binding determinations whether something is toxic in some circumstances in some uses in the plant. By implying that the Board of
Health and the Toxic Substance Advisory Council were going to make
the binding determination of toxicity, we again created a ground swell
of opposition to the implementation of our program. This quickly
resulted (as quickly as the next session of the General Assembly came
to town) in two new legislative changes.
The first one ratified what we had done by regulation. It required
not a detailed report, but an inventory report. Tell us every chemical
you have on hand. We don't care whether it is on your original list or
not. Tell us everything you have and we'll get back to you if we find
some problems. This phase is going on and it really is very beneficial
because we know for the first time now where certain chemicals are. We
have a very, very large store of information on which we can draw.
But the second legislative change really changed the function of the
program, as I conceive it. It created a Class I list of toxic substances
and it has tied up a substantial part of the time of the Toxic Substances
Information Advisory Council and the staff in going through formal
rulemakings now on things like asbestos and benzene over which we
have no dispute. They are admittedly toxic. The Council is not focusing
on the broad range of toxic chemicals that we have in Virginia. Rather,
they are promulgating "on the basis of substantial evidence a list of
Class I substances determined from toxicological and other scientific
data to pose the greatest threats to human health or the environment,
and the amounts in which the substances pose those risks." Well, that
ties up the whole apparatus. I think we need several amendments to this
Act.
The first one would abolish the Class I list, concept and all. Go
back to the long list. I don't know whether you want to have 24,000
chemicals or not on the list, but it certainly ought to take into account
all the chemicals that have been identified in some academic or otherwise scientific study as toxic under some circumstances, and require
detailed reporting. Also, make it legislatively clear that the determination to require the report and the adoption of some scientific study
that found the substance to be toxic in certain circumstances is not to
be binding or given any weight in a later regulatory proceeding. The
idea ought to be to get the information that is solely in the hands of the
private interests into the public sector where it can be assessed by the
agency that has to make a decision. An illustration, of course, is the
Kepone case. We found out, after we got into the Kepone case, that
there was a study done in the early 1960s at MCV which showed fairly
conclusively that Kepone produced cancerous tumors in laboratory
animals. We didn't know that at the time we were setting the initial
standards. We certainly would have liked to have known that at that
time.
The creation of the Class I list also created another problem. It
shifted the burden. It was intentional that the thresholds were put in the
first Act. The purpose was to say "We're going to tell you whether or
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not you have to report," That is, the public will tell you whether or not
you have to report. In going to the Class I list, we focused only on a
very narrow number of substances for detailed reporting and, for the
test, rely almost exclusively on what we call the General Duty Clause.
That is, if you know it is toxic, or it is reasonably knowable to be toxic,
you have to make a report. This shift is something that is unacceptable
to me, personally. I think the State, not the private interests, ought to
be making the decision whether this information in private hands should
be disclosed.
The last legislative change that I would propose, is to shift the burden
of proof in toxic substances regulatory proceedings. What I would
propose is that, notwithstanding the provisions of the regulatory statutes
of the Commonwealth, the proponent of manufacturer use, discharge, or
emmission of one of the listed toxic substances must make an affirmative showing that his activity will not cause any damage to humans.
Now that, of course, necessarily involves looking at the environment,
because the human happens to be one of the organisms at the top of the
food chain. But I think the principal emphasis ought to be on human
health, not aquatic life. Such a provision would be consistent with the
dangerous instrumentality cases you are familiar with in tort law, where
a higher standard of care is imposed on people who want to handle
dangerous substances. It is also consistent with full disclosure of information. The industry would have to come forward and make an
affirmative showing before the regulatory agency.
Now I want to turn to administration of laws. It seems to me that
one must focus on what is proper attitude. I think we in Virginia have
a pretty good attitude in State government. But I think it is helpful
to reflect a little bit on what that attitude ought to be.
First, the regulator must presume, until it is shown otherwise, that
the persons with whom he deals are acting in good faith. The public
wouldn't long stand for a government that viewed it otherwise. This
is not to say, however, that one ought to ignore reality. We've got our
James River closure. We've got Love Canals. We've got the Valley of
the Drums. We've got many problems. Therefore, second, the regulator
ought to have a healthy skepticism for any assertion that in any way
appears to be incorrect or untrue. And third, and perhaps most important, he must have the mental discipline to focus on and prepare for
the worst case. Because the Love Canals and the Kepone problems
teach us that those occur more frequently than we had ever hoped they
would,
Regarding administration, I think government has a further duty.
It has a duty to deal more directly with the public's expectations. More
and more frequently in this country when something goes wrong, the
first reaction of the public is to blame government. The view of government as guardian angel, if you will, ready, willing and able to protect
the public from all evils is unrealistic. If government tried to implement it, it would he very unpopular. To be the public's guardian angel
would involve far more massive intrusion by government than any of
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you in the audience would tolerate as consistent with what we view as an
acceptable level of personal liberty. It would mean excessive preventive
programs. The alternative is, and we must advocate it, strict accountability for the reasonably foreseeable effects of personal, corporate and
governmental acts.
What, then, must government tell the public when we say their
guardian angel expectation is unreasonable and that they are not
entitled to use responsible government officials as scapegoats? We
should say that they are entitled to form some positive expectations
about the effects of their collective action through government. What
government must say is that the reasonably foreseeable risks facing
the public have been identified and can be dealt with with the resources on hand, if, in fact, that is the case. Government has a positive
duty, it seems to me, to tell the public when it cannot deal with identified and reasonably foreseeable risks for whatever reason. Having this
relation with the public it serves, government would then be entitled
to insist more strongly than it does now upon strict accountability for
violations of laws and regulations. If government maintains the proper
attitude and the public frees it of the responsibility to be its all-purpose
guardian angel, we will have further assurance that our statutes will be
administered properly.
Thank you.
Professor Brion: I want to thank all of the speakers, the commentators and those in the audience who participated in the discussion. This
evening we will hear from Judge Merhige who has presided over aspects
of the Kepone litigation and will also get the evaluation of the President's Council on Environmental Quality as to how effective the Federal
programs are. This meeting is adjourned.

