
MitT I. TEOINICAL lANGUAGE 

t. ThM'O an two WIVI tn which ~ .. e enll spcmk loch· 
nlcally. W. am Rinke. tochnlcal Ullft of lenRueMc. or 
'''e can UH: • technlC"AI1 len8uap. The two elMer'p­
Uon. "are not: Interduln ... ble. A loehnlcal UIft of 
IaRIUlp..... exempt.. I, lhe ' .. ue contral to 
FrI .. "......, Importln. CoO .• lor 'chlcken' ho. olllho 
meRn'n .. plelnll'" and defendanl. there ascribe 10 
If. .heM ..... n.nl. ant ,I., ordlna". lanluo" 
mean'nB' or rhe term. and rh. problem I. whether. 
amon,these many onIlnery lan,uase meaning •• the 
trade u .... I •• umelentl, ,'anct.rd to dl,Un8Ui.h 
brollen and fryers from itewers. If It I., then 
'chlcken' bocNnes • term for which thera I, • 11tCh· 
nlcal ute amonl penon. in lhe trade. An IIrgumonl 
hetween two phYllclltl O\"er unlRed neld .hoo'1'. on 
the other ta.nd. II mad. wllh 11M oIlho technical 
lan.u .... 01 ph),.1eI u well ... technlcnl UINt of 
18n8118118. and the technlelll lerml the pll}'slel ••• 
employ are from the lone,., and IfMJClallhoorlBl of 
rela .. vl.,. the theory oI.,.."Ualkmil neld •• and 10 
on. 

Oescrflrllll whit hlppen. "'hon a Inchntal 
lansuap I. uled It: ea.ler Ihlrt dnscrlblnA whet a 
technlcaillnsuise I., but eVIm thll I. none 100 ea.y, 
Wha' hal'pen. f. that ... rtaln "roups o( people 
converse wllh each other In ways not MIll)' under­
slood by penon. oul.lde lhat group. whore ,ho 
dennln. characlerlstics of the IrouP have nothlns In 
d. wllh I .. lamponol .. g ..... phl"'" p .. pert .... bu, 
do hi .. 10 do wllh wh.t the lrouP lIilb .boul. 
When the members oIlUch a lrouP .peek to ncb 
other about lOme 01 th... thin... they .peak a 
technlat lanBuep. Thus. phy.lclil. .peak' I 
rechnla' tanlul.8 of phytlcs when they convene 
wllh .. ch other .boul phy.lcs. B.'lh. hili ,...,pl.of 
TenMIlei!' do nol .peak I technlcall.nsueSC'. They 
may lpeak. dl.lect. or cnurse. but thl. differs rrom a 
lachnlat Ian8u." In Ihil lhe IMlul •• th~ .peak 
I, not Inlimatel, connoctnd with ,"mit Ilpeel.1 
p.r_ ldenlln ..... wllh Iho ,ro.p. Who, thoy .. y 
Ui KCttSIlbie to lIn)'one who IjMIIb Ells'hch .net 
takes lho 'Ime 10 "'m Ih. dl_ "..,.. ..... , ...... 
.nd Ihn I.w dlll ..... 1 IdlDms. 

In Ihe ClIO of ,h. hili_' •. "'mlng the dl.l"", 
I, tomeI.hfns chlldnm do .. a .... lter of' coorse In 
lhol ..... end I. _hln. onyone comln.lnl. lho 
."'" may do oImply by 1 ...... , .. Ionl onouRh. W. 
r.all IUCh • lan..,.,e • • ... tu .. l· or 'ordlnary' 
I.n ....... We nead not I .. m _ specl.1 I......,. 
I0I1l8 lpeciollacts. In ardor 10 I .. m lho dlolect.1 Ih. 
hili people. any more than we learn any .peelar 
,heory or 'octo In "'rnlna our ..... Ion .1 English. 
B., 10 loom Ih. Ian._ aI phyolco. wo m •• 1 Orot 
know an ordinary, evet)'day l.n,Vlp luch .. 
F.nRII.h or German. and Ihen we must learn IOtII8 
.peel.1 lheory Ind Iacts. W. do not jull ".IOW .p" 
wllh lho Ian..... of ph,.lcs. W. loom lhol 
Ia ....... ..,. Iooml .. the ...... nd ,'-I_ aI 
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physics. Thl. In.,nl"" proceu fa • p.rt-encl-piltcnl 
Omt. for "'t! leam the lanIU.,. while teemtn, the 
theories, and vim voru. 

A lr.chnlr.aJ ""lIIu •• e dUfflfl from an ordinary 
'nnguaRD In lIe".r.' w.,.,,: It "pIARyhacb" on an 
ordinary IRnRuaRe not on'y by boInll .mlrned _rtr.r 
ordinary lanluo,,, amlnl I. ,,'oil undl!r",ay. bUI 
.1.., by lho loci lhat ..... 1 aI lho wonlo of Iho 
technical lanlu8.0 .re 11110 words of ordinary 
lanluap. A technical l.uSunp I. ftOI complet.ly 
... .".r.te from .n ordlna". I ... ' ...... for most of the 
words or sonl('!ncel of the Ime are words or sentenOOI 
of the other. MorfK'Iver. thne word •• re uled In lhe 
.. m. ""y In lechnlcal .nd ordinary I"",:u .... and 
the .yntax of a technlcallanlue .. II the Am ... thai 
or ordinary lanluqe. 

WhIt makes technical .,nsuap different from 
ordtnary lan8ua,e, and Ihu •• technlcallen,uII18.t 
.11. 's lha. tome terms In Ulle In lhe technical 
Inogu888 8'" not al an In ordlMry use, or ha.,., a 
different ordln.ry use. or h.ve a dlrrerent mnphlltJl. 
or deployment In onilRllf') lenltlele. When l"""'al1l 
many or these tenn, and m,n, 'pMk"'" who u .. 
these lormtl. w. hlYO a InchnlaiJ I.nllu .... Thl. 
lanJluflRe rMy conr.r.rn •• m.n pert or Ih. world ... 
doct the lansuap of bunbell, or a la .. o Plrt or lhe 
world. at does the lanlu.p of cham'lIry. To Ihe 
exlent 'hal the II"Buag. i .... lOch.led wllh melltml 
or wlde.llpread concern to our dally lives. the 
lochnlClltenns or Iha' lalllU_an will aaln currency 
amonl ordinary lanlua •• ,poakert. Tha' ta. lusl .. 
ordinary lanaulP term. occur In lhe technical 
Jansu • ..." 10 too some .echnlal terms.plll ewer Inlo 
ordln." I.nluqe. SonMtUma the result. of Ihl. 
splll-over are dlautrous: ror exam~, when people 
... around ""IIInl every .,Inor OCOIntrlclty or 
problem 0 ' __ .'. ",yc,",Iog'1Io .nd psychl •• 
triats find Ihe term no Iooler Iar.hnkally UHrul. 

Consider lhe I.n,.u... of the medical com· 
munlly. These form a rllmll, oIlenlUa!ICI. Just u the 
peopln thmnselva form • com ... un~ly. 'I'be 
.pecllllzerI lan.ue ... oIlhe 'urpon. lh. Int.mllt. 
I,", n ..... lho ord",ly. lho dlellcl.n. and .... lho 
"mllar •• re .11 u""","lo"d 10 ..... ox' ... 1 ..,. tho 
othors. lor moJor pori"'" url_lan' ...... re pori 
of ord'nory I.""..... Even .. 10 lho technlcol 
,.,rtl.... --.. the •• rlouo I""'''' usu.lly 
und ..... nd onti .nother. Wenr Ihl. not 10. hoopll.l. 
would not run ... _hly II 'hay do. Even lho 
pollenl. und_and ..... of lho lechnlcal portl ..... 
oflh.l..,u ... allhn _I.peela" ...... ..-,. Thn 
pall.nl ....... lhoRlechnlcall ..... In ....... botler 10 
.nd ..... nd what lho ou~ .. ,.. or _ .... lho 
our ..... "ompt. 10 .voId lho ...... lechnlcsl I ..... 
whon oIto Is .. plalnl .... "." 10 lho pallonl: but 
port of w .... lho 10....., does In .. plalnl ...... "'" 
1.10 In,rod_lhn potlonl' ...... aI,_ technlcsl 
I"""". Th ••• ~ leocha the Ia .... "". Sho does 
Ihl. by leachlnllho medlcsl lact •. I come bocl.lhon, 
10 my Inlll.1 paiD! -.. technlcsl ran.-: H 10 

.peclally Innmoo, .nd ' ... rn'" In conrmctktn "·llh 
lOme th.,.,,,· or (actll. 

2. Not .1I'uchnka"ends within,. dltq:'I,U ... • IIh' 
aUk". Them arc anUte r,,,:hnh:.' hl'rn'!I thai arr 
,tlilutalh'n. '.'If!). ,.,.. "1I,,n>· hn·f, .. It,,1 ft. "''tH' " 

pArtlculnr 1I!(:hnirJlI 1"lr' .. ,.... 1111~r ""' ,hi' nMlNt 
ftlt:hnlr.nl or .11" tochnklll horRl". hI!uIIISI' t'N"· "'" 
the 'urthCllt remo,·t.'tI hUlit ur"hmf~· Irmttllll",; n,"1 
covtW hlAhly thr.orrth:nl 1:(,.11",,,. IM'C:,tlllI' tn R 
ruurowly dnnflllbin dbIdIJUPf!. 'Ml!!Mm' of l,h~'51t:a h 
,uch • lerm. A IOCOntI IJroup qf tr.t:hnll:al Ifl'nlR 'II 

c:omprlled or 'ttrll1l that have two lot' mnrr.) mm ... -
Inp. which a" cnsnlth·el)· c:onner.tr.d with lMIe! 

another, but nne or ,,·hld. III fl. onfl .. af)" lanlfll,""" 
meanlna. .nd thn other 01 ,,·h'r.h hll II. tcc:hnll;d 
l.nltUeilO n",.enh'A. ·Rtnlf. 'field' and ...... am !IIIH:" 

lenn', ror the ml.hematlclln', Irr.hnk:nl h!r.lt3l h." .. 
Ire coaniUvmy related to tho twirl.!', rh_A. 11m 
farmer'. Reid, .nd Inyone·. lei of ... ,..hlnK In 
ordinary 1anSUdRft. 

A third kind or lP.Chnlallr.rm dOf!t not In\'(,I,'e .. 
dlffenmce In mean InA frum It. ortll,..,,· """,ninR. 
'I'he.A are lenni Iuch as 'lOUd·. rur ,,·hat ooun •• UI 

solid for thr. phYlilchsl rJtH. phrslclll Is not Ihr lUInlf! 
IS wh.t counts •• IOlid fur the onti",,"· Itw:.""r fir 
EnlUsh. But thl. 15 nol IIt!CRIlMt nr 8 dlUt"f'Ct1f"'ft iu 
me..,lnl. On. of thf! lhln.. thp. rh~'slrJ!'I1. (nr 
examplo, mean. ",hen hr. ",}'S III • ph~·lIlcl!lt lIun .. •· 
Ihln, II not soUd III thai it hos hol~ In II. A child 
mlRhl Ute '.,lId' In "'s. thl. 'VI" al'l ,,·0It. \\1 ... t 
separates Ihn phy.lcI.,·. lIM! or ·'.oIld· frnm thr. 
child', It not • dlrrerence In me.nlnll. but I durer­
ence In emllh..... Mlnule holr.s munt ror the 
phyalchlt but nol ror I~ (;hlld: JO the ph)'IIIc111 M~·I 
'not ",lid' whetn the chUd would lUI)· ' .. Ud·. e,·.'11 
when they .re •• Iklns about the same roc" or lalrw.. 

If we went complllni a dkUonary of tr.chnJuti 
lenni 0( lOme dlsciplhHr, we would not lnr.hHIr. 
such words 81 'on'. 'onl,', 'as'. 'Ire'. 'e,·ent'. 'Iuch·. 
nr ·see·. 11,1. ,. borau.. IhrllO \Vonts ..,.. nul 
technical. bul ,re onlln.". lanltO.lIl. 'mrdJ. lur 
COlIne ...... varies with the dlaclpllno 10 JOmC mlt....­
exlenl. A IUiI or lechnlcel termlll or I ptlrtkulttf 
l.hIlOlOph)' mlsht Include 'event' Ind 'lee'. Dut thai 
I. _hi"" pee.",,"""1 phl ....... hy: It I. th ... ,y 
Incornale •• nd .boul .1.- onythlnR ....... I"" 
oun., 

In Iqll IlnlUBse, there are a Rmal "umber ur 
technical lenn •. 'Speech'. rorexampla. '.1 loc.hnkJlI 
Ienn: bul ._' .... It not. ·S.,..,..· I. lechnleol In 
much lhe lime way that 'rlnl' Is. ·Promll'r.· Is nul 
.... lechnlaol In Ih. _ alway • ... lId· I •. Whal It 
Inl .... tln. Is ,..11 why Ihbl. lrue ..• nd ... holll ........ 
...,." Ihn law ind """1 lechnlcol ond ordlnory 
lanl ..... · ThaI I. Ihn topic aI Part IV. In Part II m)' 
_.lroconoIn,dlon of IheCOUrt· .... aI'opeeclo' 
Ito 1.ld 111"'" • bocqraund .n ..... I."'""" 01 our 
ordInary ......... t:oncopI aI'r-h. In P.rt III my 
romarb aboul prom .... ""' _ad aplool lhe 
bat:kB-nd aI """Irid law. This Is _her way aI 



lIylna balh Mellon. .re Incomp''''., .nd Ih.t I 
Prelonl II,,*, p ...... of m)' lheory I am Incllnad 10 
Ihlnk are more conlrovanl.1. n.e Iheory I. put of en 
on-Iolnl proJect concemlnllnchnlCIII '.n ...... In 
Benefl' .nd lechnlcal le •• 1 lerml In pirOeu"r. J 
hope 10 nl .. more problem. than laol ... 

PART it SPEECH 

1. Were "'e to uk the proverbial m.n In Ihe aheel 
wh.1 .peech I., he would reply th.1 It II 1.lIdn •. 
Wllh lOme promptln., ... would aerelch 'Ipnech' 10 
wrillna .. well. Thl. nl.n mllh. be "'lIl1nl to 
prohlbU .uch Ulel or lpeech as pm'u"., betlln., or 
obscenily. He would be likely 10 think. howevltt, 
Ihal I.wyers have to do hlttld",ndalo reconcile luch 
pruhlbllfonl wllh the hr.t amendment. Wh.t the 
m.n In the ,treet don nut know II lhat lhe worcl 
'~peech' I, • technlal lerm In con.tltutlonal 
lnol),lll. Thlill not to lIy tbe lawyer I, not dolnl 
headstlnd.. The I,wy.r·. verbal Irmn.aUes, 
how.ver. I, of the Ame lenerlllOrt aI that or Ihe 
phy.lelsl who lIys tabl •• re not .olld. or of the 
malhematlcilln who pnIIInt. , kmnul •• nd lIys Ills 
• rlnl· 

Tha logll Ute of '.peech' (".overs some but not III 
of. and pr.rhapt more thili. the ordln.ry use oflh.1 
lerm. Thu •• lor ex.mpl •• portury I. lpeech In an 
ordlnlry lanIUI,. sen .. ··the lei or pmiurlnl I, • 
.pftOCh act •• n eel done through speech--bul not In • 
lr.tJel 1ftflIII: .nd ermband wearing I, .peech In the 
flnl amendment ..... but nnl obvloull, In In 
ordinary IInlue.e ....... The lqal u.. hore 
consltld, and perM". expands the ordln.ry 
COI1C1!pI of JpNCh. .lll"",.h 1'" .... 1 _ .. 
lrounded In the ordinary Ute. 

First .mendmonl anal,sl, ultNllly oompnts with 
onr ordinary notlonl 01 wh.t ,peech II •• nd there­
rore wllh a non-theory I.den .nswer 10 question. 
aboul whe1hor • por1lculo, • .,..:11 ocI ........... by 

the nnt .mendmenl. But .t aorne potnt In nt'll 
.mendmonl .... .,. ••• our unit..,. t.n ...... ani .... 
of wh.t 'peec:h ., .Ive out, or .N I.nored. AI Ihat 
point. to Ihe exlenl we 10 on 10 lI.k .bnut • 
particular act .1 nnl .... nc .. nenl lpettch. WI 1M • 
technlc.1 noUon of .,..h. Simllarl,. we pi 1 
lechnlcol noIlon of ...-h I_or .. _hln ... 
not speech under Ihe nne .mendment. but Is.peech 
In our ordinary parl.nce. 

The u.u.1 way to dlKOver Ihe meanlnp oller .... 
I, 10 look .t their ...... When Ih.lnqulry I, about Ih. 
meanlns or • term In the ConIIlluUon. the Supr .... 
Court'. Ule I. Importonl. (lIo1her. old 1op.1 Tho 
ConslltuUon II,., eon..... ,hall make no II. 
• brldRI.. lnedom of • .,..:11: yo! cleorly wo do 
• llow laws lhol 011_ .ppeor 10 obrld .. lnedom of 
.peech.lnord .. lojuolll,ouchlo ........... loho .. 
a develolMKf theory th.1 .. ,.. these Ilw. do not con. 
Diet with ,he nn' .mendment beCIIUII the II .. do 
no1 .brld.e /nodom. or cIu 1101 concom 1JIOOCh ...... 
10 on. Which .n.I,.I ........ Id we ocIopI •• nd wh,! 

When nm amendment defeun .re I'IIlsecI. the 
Court .. ,. II I. loced wllh lWD _ ..... , I. 11 
'pettehf I, It pmIecIed IfNM'Chf The Co .. rt 
sometlmo, h .. opted for Nylnilihe prohlblled act It 
not .peech. the I.w do. not concem ,peach •• net 
them,,", lho .... no nne .rnendment def ..... Th.t 
Ihl' IOmellme'll II the Court', an.w .... II not .Iw.,.. 
cloer. even-to (he Court. ,Wltn_the Court', .Uer. 
naUns between liyln. obacenlty III not prntected 
opeech end lOyl .. 111.1101 • .,..:11., I_or H 1'" 
Court', .nswer to the flnt or IheN (wo question, 
depart. from the ordl".". I.n ...... ,ntwer. It h .. 
had to develop • .... for decldl ... when certain 
kind. of ada are ,peach ... Iher than mere conduct flo 
pul Ih. maner In cumml lermlnolOl)'J. The teat the 
Court h .. come up with I. 1tOI the rllthl one. bul It 
vM)' nftarly I •. fI refe, 10 Ih. Intf IlOl oul In O'tlrlen.) 

That Ihtl Court needJ , te" for docldllQl whether 
some lllet I. tpeech In the flnt .....,ndm ... t ..,nte 
when th.t IOnl8 departt '10m the ordinary ..... ..... 
notion of .peech I, .n IndtaUon that there Ie • 
theory lurkln. In the bac",round, and th.t ',pmch' 
Is 'akln, on • lechnk:al form. Thlt II eqtl.Uy 
apparont when lhe Court lu"" 10 the seoond quit­
lion. E ..... lIer lho CouIt hoo dolerml .... lhol_ 
lhlns I •• .,..:11. 11 _ on 10 Inqul .. wherher 11 .. 
prol""I'" spooch. AI lhl ...... nl lho Court hoo • 
mullilude of lesl. ror dectdln, whether.nd 10 w .... 
.. 1.nl 1'" • .,..:11 .. pmloded. .nd ...... 1 
.. lion .... lor wh, II I. prolocled (0. unproloded,. 
Aduan, •• llhouSh 1'" Court 1O,.lho Inquiry .. OM 

0/ pmlodlon. 1'" ... 1 oec:ond qt'''llon II ....... 
ronnuilled In term. nI .hellIer • I.w pruhlblUna 
thl' n .... amendmenl .peech II .n ab,ldeemenl 01 
I ...... om. Thl. Indlcol .. how lechnlcon, 1'" whole 
n .. l emendmenl I. nod •• Ilhou,h lor 1 ........ _ 
.. hand. 81ven lho Courl·. panchonl lor couchl", 110 
Inquiry In lenn. of 'pt_ed opeech·. n .100 
Indlcal .. how '0.,..:11' II !urther lochnlcol. 

On lhe oemnd quNllon lhan.n _1'-1_ 
Inlorml .. 1'" Court' .... 1,..: Mill' ...... p'-
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01 Id.... Melkltltohn', Informed elector.i •• 
Scheuftr·, IOvemmenli. ............ Sr.-"..".', 
,......a. ntIoncNn,.., Raw.', ve"-of-tanof.nm WIt. 

Ind. and. 01 coune. !menon', ectlon'lIpeech 
dlallnellon. Eoch 0111._ 1 ..... 100 II deVOled 10 1'" 
_liON of wh, ....... h .hould he pmloded. whol 
.peech .hould he proIoded ...... how .pooch .1 .... hI 
he proloded. 8ul .1 lhe lh ...... ld 1 ... 1 •• 'lhoUlh 
Dnl, Ewoe .... •• c""'y ed_ lho I ...... MCh 01 
1 ..... 1_ emhodlel • 1....., 01 whol • .,...,h I •. 
of what counl' II .,.ech. for flr.. .mendnH'!nt 
pu~. 8ecaUil ',peech" ,eI. Ita ... nlnll 
••• Inll.-o. 110 .... 1 .................. ., ...... 1_." 
.. • lechnk:ollorm . 

An _.,. .. of how 1'" CouIt _ per/onn.lI .. 
verb.peech edJ will ao aloal w., Io ...... d. e.plaln· 
I .. "'" how 1echnlcol '_h' .. I. CDIIIIl1ull0n0l 
• .. 1, ......... whol_ ullh .. lIchnicoll101lon ... 
Thl •• n.l,oIo will .... "" up pori of lhe dloculllon 
of lh. word ._ .... lor Port III. 

Z. No pedonnoIl .. -1JIOOCh "" ........... h In 
1'" Onl __ 1 _. /WoI1 .......... . 

porfDrmo1l .. ...., ..... lho1. when ..... 1.1 ........ . t..bI...... ....-cantlnuou.. nt'll pencM ...... , .... 

,.....nl tOMlt. In ""nc Of , • .,.,1' the .,.. .. '" .'·ff .... '. 
Thul. a pwIOft who .. ,. ' .... aSoa"'11·. 0, __ 
fO'I 1o ,hoot·, 0' demIncI my ..., ......... me 
lh .. HMS Qwon III ....... h·. '1 declo .. wor on "'" 
U.S.S.II.'. 1 _"" 10 poy lor 1 ..... w ....... •• '1 .wen' 01",_, ...... I. loci ........,. ..... _. 
demand ......... clec:1.re. proml ......... fNnt III 
wl1h '1 did ...... '1 will ...... 'He ....... nd III 011-

lOyln' ..... "'" mob ..... h_. but onl, oIeoc.l ..... 
1 .... 1, or 1.i00i,. who! hoo ... --, or will 
hoppon.1 Molly of 1'" ......,.. .,.. porf..-J .11 
1..... ..... ao_ Impllco1e nnl __ 
an.I,.I •• and thole lhal ..... to ......... nat to .. 
.pooch u ...... lhol .noIyolo. 

tf • dl.pute arises cunceml... , lIeutln.nl'a 
orderfnl his lroops to nn or the Pres"'nI', 
declorl", wor. 1'" I ............ IIn1 ....mn_ 
I .... bul Is .... of 1'" .......... "lhn,l1y 10 _ 
,hoot'n, or decllre WIf'. Simlla,.,. a dl'pute III"oIv· 
Ine IOmPOOe', .. ylnl 0. prom ... lhal .. and •• ' It 
I .. al,zed In terms of 'hi .,....,.. c-".dt, 10 
..... ml ... 1'" .... 111' of 1'" plOlllloo ........ on. 1101 
In lor ... of whol"" 10, ... ·1 .......... • ........ 111 .. 
I .... .,..:11. 

(Th ... I. __ ........... nh 1'" CouIt', cu""", 
l_menl of 1'" ..,oft, _ ... _. ""'" lhe 
pedorrnetlve wtrb Is '.wear· or 'emrm·. The Court 
analy_lheae CHeI under lint IIMIIdment f,tIttdom 
of • .....,h lheory. 5'-hll"'",-,,,,,,,,, he_ 
of I.eedom of ..... "", 

Tho p0rf0nn01l .. ...., 0.,..:11 oct .. IlOporIlII1 In 
.nd ......... ln ....... 1 .... _y ..... ' .... lIn ...... 
_byl ... IIn1 ...... _~of"'"""h.11 
will .110 exp/oln why ormbond _n ............ 
.nd ...-.,t. (I lhlnk 1'" oboconl1y .,... could 
.110 lie .. pIol.... ....... _hi"" lib 1'" 
.. llowl ... n .... bull do .............. 1I .. lho/ ...... ' 

The --WI ocI __ ..... /lJ _po.,. 

"Ev.n IJ If .... ", posslbl. 10 fromn on Po,oel rlr.flnilion of a legal conerpl. I"r 
rle.flnllion woulrl nol be of 11"",1 proellcall·olue. A ""-fin Ilion connol properfr "" u""" 
os IIlOugh II were n m%r premise SO Ihol rulr.. so'·r.mln~ conrluel con "" rledured 
.from If. Our law. o( IlKIst. ho. not grown In Ihol .. ·o)'. WI.rn Ihp. rul ... have I-.n orrl",'" 
01 .from olher sou"' .... II mo)' "" paplble 10 oUrmpl 10 frome a rleflnlllon. But the 
d •. finillon re.ull. from the rul .... onrl nol Ihe rul ... from Ihe rleflnllion." 

A. Scotl. Abrfdgement af Ihe law af Tru.I.U., /196111. 



Ina perfonna.... tpeech KI. In leneral .... not 
"",ul.". rot .... completed act, but In ,.nenl could 
be complol. ""' .... _... lew the ......... oct. 
(A .... ln _Id den, this .. tter polnt.1 Th ... we rna, 
... uall, put mono, on the table when _ bot. but 
under IIOI'I1MI clrcumst8111:e1 WI could .. y .Imply 'I 
bet S5 an "" 21' ot the .omlnl hou ... Convenely. 
without .. ylnl .nythln, ••• n we can bet $5 on rod 
21 b, pulll"l ...."..,. In 0 .... otn place on 'he .... 
V .... t.bIe. 'I order you to drink. ,I ... of wa'er' 
CIIn be ~ptlnled by polntlnc to or hendln, over 
0.1 ... oIweter. Or we con fUll ... b th .......... (but 
noIlhe ""-I by the _. I .... him to. w.ler. ond 
r- him \0 drtnk. Tho word .. theo. 8Om .. l ....... 
"'-.t'" \0 tho "'-nol 10 the opooch oct. but \0 
the ... the opooch oct _ be ...... to perform. 

Second, • A .... I ..... hOled. when W. UM vert. 
performatlnly, we do nut lIIter lenlenea wllh a 
tNth yolue. ' ........ 110 \0 poy'. '1 order)'OU '0 .hoot·. 
'. demand • refund' .nt neltlMrr true nor f.I .. , 
."hou.h that I ........ _ ar cwdond or demonded Is 
'rue or ,. .... HIt.ln, aomvone over tha head with. 
... m .... ....... ...,. hUe ...... r ..... for I. f •• 'mply en 
Itcf. Vert:ae'" prom ..... 10 pay money .. dltrenm' 
from u.lnl a hemmer 0111, la reaard to how It II 
done 0 .... wit" word.). not In reprd 10 whether 
"true' or '1.1 .. ' It predicable or It. nor In regard 10 
whether the.d .. meret, an act. conduct. behlvlor. 
(Woul",. full d",loP.Mod 01 this noInt clarlly tho 
o.urt·1 ·o/fonsl .. opooch" co_ •• uch .. /Covoca' 
oound truck ond Poctfico'l broodcutT, 

How con woorl"l on ormbond be .......... Indeed 
protected .peech. wh.,.,.. perf'onnlUvtt vorb .fH!«h 
acta are not even 'fHM'Ch' When Mary Beth Tinker 
.rrlnl at .chool In the .... 'DUO'. wcarlnl a black 
·.nn ... nd .n ........ 1 IIIttmben of th. community 
h... announced an Intention 01 ,xpressln, dl.· 
.pprova' of the war In Viet N.m by wearlna 
o ... bond ....... physlcol ... (donnlns ,h. annbond, 
"YI " think the- war In Viet Hant .. wronll' or 'W. 
• houldn't be In Viet HIIm' or 'I .rlev. lor lhe 
.tup.d • .,. orthl. country'.lnvolvem.nlln Viet Nlm. 
.nd lor the poop" then .......... 1, .1.URh' ..... •• 
etc. ,..,... ... he ...,Umentl or opinions. lha •• he 
h .. theae aplnlo .. I. tru •• end mare Importan'ly. 
.he Intendo to .. , _Inl .he thin'" I. tNO. 

I ho .. lOki the "'-1 .. _ ......... oct. a .. 
• uch that _limn t ..... ectt can be I«.ompll.hed 
with the _ .Ione. wltheut their v.uII hehovlo .. 1 
oa:omponl_ ... Thll _. ""plolnln ••• nd the 
.xpl .... 1on will then ""plliln wh, Nary Beth'l 
donnl .. the _bond 10M on,. ........ oil. The k., 
to the explonotlon Is the notion 01 the truth. 
Illnetlona' nalu .. 01 OlIO 01 the ""'" _pl. of the 
n .. t omand..-t """""'" oI.paoch. 

3. In _ lor • porfonaotl .. _ .peech oct to 
comp ..... the oct 01 which the ..... I. uau.lly th. 
n.m. ( .......... 1 ••• ordart"l .......... In •• 01'_1 h1 
wordl o'ono. then hoo Ie bo • lot 01 ..... oollin .. 
Au.Un co,," Ihls ~ .... 0000In. "OCCIpted con .... 
lIonal ............... Thooo can ... llom open" to 
...... the ............ _ 01 ......... • Redl .. to 

perlo ... the oct. Thlo 0110 10_1_ .11ow. the 
non· ....... ect .Ieman .. u.uan, eccompanylnl .be 
u .. or lhe performetl ••• erb to drop out wllhout 
dOltlOfl1lll tho oct 111011. Aboont theae con_t_. 
lh. VfO 01 the vorb In.n ot .......... parIannolivo "., 
will not h ... the peri_live elred. Thl. lo Ivrt ..... 
.110 whet _11_ o.Io".lhe ....... 1 ......... 01 
lhe ,pooch ... to drop out wllhout dat'royln.,he oct 
u • .peech eel. A ..... t th... con ... llom, .he 
rema.nder without the ........ element II mere con· 
duct. bohavlor. not .peach 01 on, IOrt ..... In OIl 
ordlna., lenau ... ....... 

80_ 01 the .... dana ull"l perlo .... II .. ....... 
con be done onl, by .. In. _ Ionn 01 thol ..... . 
Ofh ... oItheoo oct. con be d_ noI onl, wllhout 
.n, lorm 01 thol ...... but .100 wllhout .n, 
....... Il .. tton at .11. Th .... to _ thet tho elt, 
councll odopt this bud .... II oppoaed to ...... 1 •• 
or con.ldart"l th. _lblllt, or h,pothOllzlnl the 
council wID. I m .. t _hen In ,he _I .. , 
that thlo Is • propooo'. Tho ........ bI ....... "., 01 
doInl tblo Is to 10, porfurmotl..., '1 _ tho 

co.ncll ""opt this bud ... •• or ""to 'Propoaod 
BudS." ....... tho 'op 01 the aubmlned bud .... But 
\0 deny what ............... hoo IIld I noed not .. , 
perfornNltlvely 'I deny that' or even 'Thet:', nol true'. 
Shokln. m, head rather .1....,..., lo lIIIIk:Iont. 

The ....... hlShl, porIlculsrtzecl the potonll.II, 
perlor .... l ... pooch .... th •• _ the noed lor 
aomo lonn 01 the ~I ........ At tho low .. 
end oIlh. apocINm. the poIonI'" lpooch oct I. to 
.... .. poctnc thet no wonIo ... noeded. incIudl"l on, word lor the nome oIthot .... to ma'" cIeor whet 
the actor II doInl"lor _mple. don'" (ahe'" head,. 
_t (nod head~ q_ ..... ( .. I .. .,-...,. Than 
como thoot opooch .... thet ~Iro corIoln behavior 
(or .poctoI Inien'" In addilion \0 tho warda. Far 
oxomplo. In c:hrItIonl,. • oblp .... not on" II, the 
_: WI .110 .moth 0 cham_ bott .. opl ... 
lho hull. end knock uIItho chocb. Tho chrIIt ...... 
_ .......... p1 ... _ ....... oIono. 

At the rurthOlit reat:h 01 th. ipeclrum ... lhole 
,peach IICtI In which p"dorlDlllI ... erbs .re ,Iwen 
IhoIr lui .... erroct. lor he .. tho oct cannot be .... 
fonned wllhout lhe per.matl .. verb. end naod not 
be _led by other out"o'" bob.vlor. This I. 
where the teaall, opentl •• perlo,.,.tlv" verbs .re­
lor e __ ple. '1 .... 1 .. to Smith' [but not '1 AI •• to 
Smllh·...,..,. whenthlo I. In • "III. "h ... 11 hll'he 
....,. ..... n.n.'. 'I pronounce )'ou lullt,', 'Ivnlence 
)'OU to 20 JOI .... '1 .dJud ... him I ..... •• '1 ohtect. 
your honor', .nd 10 on. (I ,uppallllhe .. I ••• 1I,h, 
-,bllily aomo Jud .... 01 .WlY ,,"h .ndl ... ca .. 
1O,ln. 'Culily. Twent, y ..... Hexl COlO.' Compare. 
..... _nt' ... yin. 'Fin!' 10 hlJ troo,. In beille. W. 
expect the .hortened ... ion In the one can, not In 
lhe other: we do not "'8nf elllpsi. 'rom lho Judae., 

Where .Ionathe lpoetrum • poien".'" perfurm. • 
dye lpeach ad l.tI. dependl upon the COI"'l!'f1lkJn. 
lurroundl", It. " we were Mmlt!m ••• hu.bancl 
could dlVOf1ll his wile by .. ylnA '1 dl.....,. \'VII' 
three limes, II we were. duetlnlllOClet, •• per"'" 
could prowok. 0 du" by .loPrlnR .no''''" In • 
hlahl, cenmonl.1 w.,. £ ... t •• lly ouch I oocl .. y 
ml.ht JMb '1 Intuit you' or .... , aIIp you In ,he 
lace' perlorrnoUvel, _!'lIve 'l' thl ... me _noct. 
11111 would be to .ubtiflule one ceremony for 
.nother. and 10 .urround _ certain speech ICf ,,·lIh. 
.. •• e .. lUnl .• n eccepIed (Oft.en.hJlUII' pror:r.dnrr.. 

In our eor.lety, our "".1 com·eollon' 81? 10 hllthl,' 
lpacl.llzec1tho' .IudB-•• llllnR ,hnH'Ah '0 tho ..... aI 
• CIlH. can say '1leftt.ftOII )'ou to ZO l·e.n', .nd In 
.. ylnl lb.t. wlthoutlD niP .. polntlnl a hnRfll. 
sentence the accused to 20 yean. 'I1tnnt .re. 01 
COU~. clerJcel enlrl .. 10 bllIIIM'Ie. handcuff. 10 be 
"'pped. colla to be Joeled .•• .............., 01 
what lhe Judge .y.. SUt these ecb ere 'n 
consequence of hi. senlend,... not tel. requisite to 
perlormlnB the IOn,enet ... 

Slm.Ie,ly In our soclet" .... rlnH' blKk .rmband 
lull .bove .heleft .Ibow I. a w.y or .Iltnallln, wrW . 
It " .kln to tbe Gennan·. blind I'Rn.1 tha. tomeone 
h ... bird In hb held ( .... nln. he I. craZYI. or ,he ...n.n·. h.nd Illna'lhat • husband has been cud.­
olded. Dr our mOlt pf'OAIlc Dlpplnl-the·blrd .18n". 
Thli 1 ......... 1. r._ In ,he _ 01 ,he Iocol dran 
boIreI or 10 an army recrulUnC IeIm durin, the 
1980' • .,... execd, e. p •• lnl)' II does CDhp.n' • 
lac ..... whol mony poo,," thou.", abou"he droit .. 
about the war. II. _.10 _ purely_he 
end ... clnrl, trutMunctlono1 than .re ,he 
Germano. end ... I .. n· .......... TheCerrnen Myt rbl. 
_ lo c:rozy •• nd the .. oil .. lIy. ,he huobond I, 
cuckolded: but .. II ..... our n:." ..... 1 nor Cohen'. 
fade .. 10,. tho draft Is 1--. Whet tho Connon ond 
hollon .., may bo INO" may bo 10110: not .. wRk -...... . 

*Nelther our typesetters nor our 
publisher would set this word; but 
Cohen could weir his jacket abroad 
on Merdllnts Squl,.. • 



\Va undanh,nd bid Irmhand """"lnR In .. ,. " 
am nlnurnlnll'. 'Someo ... f CAred '" h •• dhKf', lI,teI 
110 forth. and thette II,., truth-functlonal ,Ialnnwmls. 
""an If Ihnm am .llIn nmaUvn QvnrfofMIS. 8" donntnR 
thn .,mhand In the lurbulanl )'mnfl of Ih., Viol Nant 
"'ar. fn a comnmnlly In whlr.h ponpln hll''II 
dlM:lIl1MJd Ihl. vary act ... method or pmtr.allnR Ihn 
\\'lIt, Mary Roth make. a mom INlrtlcu'R,I7.00 
IIlatcmenl than we norm.n,. do In "'''''''nl bid 
armbnndlt, Tho conlext In "'hll:h ,he «.1' 
dIMmhl,".ICII hnr lrIlllr.nHmt. CI'\~ .. IIJ __ U. IInlii 
whAt llha """. f, 'hI" IIpccch. u.il Ihn lenar,,1 r:on­
\"ntliinnal _ ... mund .ooul "'Mrlnl annb.nds 
.'mady m."os ,,' .. ring Ohe somr .".ttr.h. 

(f'.mttllhrG thl. 10 O'Orlun'. ltd. 'I1mm I. nn con. 
'''lIl1on 'knn\\" of lor tnfIk'na 100 '"lmlnK of II Illm:G 
of ,JAIN!I' • slMM!Ch .teI of an)' sort. e:Cl:ntJI for "tlr.h 
rr,n' f:mwenllonllllll.nowln.a \\,111'0 be ",,'OItnclln' 
InlenliolVd bumlna.. • 

PART III. 'PROMISE' 

t. \n • conlractll CQII 'bara Ire .Iw.~·. 1""0 
qucsU0h8: "'b,~e I prornlsa! Is tbe proml'" It. "lIlly 
enfora.Me? Wh •• J '''an, 10 l .. m .... wh .. h ..... court 
vould .'va. dflfcront lnawer 10 'he nnl or ,ha_ hYO 
questions then the answer the man In lhe streat 
,,"ould live. n.t 101M promllel 'AI' nut le •• lly 
enfon;:oable has no beerlnl on whether there Is a 
promise In lhe sense In which I pose: the qUOIlion. 

All ordlna..,. lanaua.a pronliSCII are also lea •• 
lnoml .... where by 'Iopl promise" moan only lhat 
It I •• promfl8 so fit •• lhe I."v II concerned. but not 
necessarily that It II one the Ilw will ... rota!. The 
\vord .prom .... "mply" nul • technlcallerm .t .n. 
• ven In Ih. sense of • lerm wllh a difference In 
emphasl. but no difference In moenln.l'lOlld') or 
""Ilh • technical u.e ('chicken". There are two vary 
different cues that 188m 10 be counlereXlimpiOi 10 
my claim, One of them is the llleaal or void promlM, 
• nd tho Glh.r Is the behevlor4qUI".lenl·to-a.v ...... 
promise. Ilh.1I gb up these two CIIAII la'er. 

What I, Importanl about proml... In ordinary 
l.nBu ...... I"'t they .re oIheN ... nllns •• nd that 
Ihey .re the IIvln8 of Ulurances. All .peech I •. 
fundamentally. other·reaardlnl. Thl ......... lcularly 
true of any perfonnaUve yerb speech KI. The ,Ivln, 
of the promll8 to IOIIMIOn ..... I, the cenle, of Ihe 
nollon of proml.ln,. and what I, .Iv. I. the 
lIIuranca the other can tel, on ... spa ..... 10 keep 
his ,YORI. do wh .. he ny. he will do. tSo. proml.ln, 
one'. self I. exlraordlnary.) When somethln, Roes 
"vrong •• nd ""hal the .peaker .... assured h. will do 
I. nol done. the promt.or 0WtII an lJJOIoIy or an' 
explanallon. 

In the nexl section I pretent • number or litlle 
.torles. Whal I 1m frylnl 10 make plain In lulllni 
these lIorlel I. thai. hot"'"''' complicaled • 
conlncl. cue mlBhl __ • It ... COlO ..... nded 
In orellN" non ..... , life .llu.IIOIII. and Ihe 

rmncctlns Ire lrounded In 'ha.e .me nnt" .. ". fife 
allnillon •. In court we t .... ahouI Iaat profI ... .... 
d.maR", _ ..... one! dt ..... "" ......... 01 
pn,.nlse Ind .upctn'ftftl ... """" •. But IheMt .re naI 
ftls,mlllll), dlHernnt ''''''' lhe ordinary "'nlu" 
WI" of dotalbln. what ............ Inlln lINt non· 
tr.Ra' r:onlf'!xl. Itt .. IA tho (""" ...... "wei ,(".r.ft. I. nne 
BlsonU.n)' dU'e,...1 fnNll the ,,11th word ·tnnnllt)'·. 

2. 1'hct Rr.adIr.otnhtws. Ahn .Ild Ban 8ftt '"' It. 
hnoch. Ahe .... tw ........ and Ben ..... I .... 01 
drm",ood. They, ........ milch dt'IA"'fJilMI for one 
crab: I. .... thoy trade flrmv"u" for fnnd. CurI"n wnuhl 
Ny thll Is • praaent batt", .nd ""eMn • .". nul • 
(XMtlnc.1 al .U. n. muon .-... II no mnlrect I, that 
Ihem It no promlltO. no rutfer "..... \Vltnts .... 
fllM,kon. Tho reason thnm I. no Itroml., .. that .'""­
Is no rmslbllUy or drl"l~ I Inml ..... 1 WOI .... 
but\\,r.t:1I an)' ,,'om, .nd the ... :I1 .... s. AM btlsll_ 
F.nSI .. h II he .. )'11 he ....... 1_ 10'1 ............. lor 
d,lftwood. 

1'1", No,,,,,· f::\r.hollJl!' Artn and Bally .re .... 
olrporl. They .' .. tnn .... 10 aoch oIher ..... Iy w_ 
chanJle for • dOllar. Ann CDUnll lhe chanJl.e aut Into 
bur own hartel: Bett, hold. lhe doll.r out In plain 
view. The .wap ,..... pleat. wllh each wOl1'Mtlt 

malin •• ure II dlacreef'y .. pDIIIlWa .he ..... lhe 
proper equw.lent. There .. no proml ... n.. element 
01 assurance I, m""na ........ wonh .... would be 
'WIII you ICon "",1,lve _ ....... lor. dollo,?' 
• nd ·V .. • I ... '1'11 _III ...... h·l. Why ...... Id tho 
'WIII "'" do ", .. nd· .. ?· ....... t. elleN. proml .. 
sometImes. bul not oIhan? (For eumpfe. fxnnpenl 
'WIII you redeem your IOU II noon Iomorrvw"'·. 
The r_ II ,heN Is an eiemenl of lIIannat •• re­
quasi for an utu,..... In one cae. but IlOl ......... 
ablylln lhe oIher. 

l'~n Cole. ~"'h/... AI put. 35< Inlo the ...... 
mach'lne and p •• cob. h .... IMII. 3k Inw the 
tnIIChfne. but no rol. COIMI oul and the mona, will 
not coma baek. There I •• promlle: there .. aven a 
remedy. FI .... ooII·h.lp ..... ns on the _I ... : 
IUICOnd. '"" • noIe for the serviceman •• nd 10 on . 
This I, nul: a .... 1 or atIItral kind of ordin • ..,. 
(anlua.. proml... for machl_ tuch .. rob 
machines do nol ........ Their OWRen do. however. 
and ware enoulh money Invol ...... court .'OVId 
find In Inrotatable promise here. 

The SI,", Comf!l'. Art atld 8111 __ r. to meet on 
Ih • ....-a1W'I ... t.ndC ..... _ ............ 
Of 3 p.m. Arlobowo up. but Bill ........ . 

II BIIl ..... n .wlul n"*,. Arl ~ ...... lh"."'1 
Ihe whole point 01 lha maell ... Is lOme IJUrpoae 
benehclat to Bill. Bill h .. 'Imply fOflOllan to meet 
Ari. H. ow. Arl .n .po....,. "" ........ I.lled to kMp h .. ...-.... "" he hu ___ Ari. 

21 Bill hos hod an accident .nd .. I. the .... plt ... 
unconscious. When he can, he will II" Arl In 
explanation. but he own no "PO ••• llhoulh 'h ... 
clea,ly I. • proml... Thl. I. .Im/Ior 10 lhe 
IUpenrenllll ........ conlradl cae. 

Technical Language 

3, 8111 has hettn nffennt an Inlftrvl"", lor tHt1rk.)·. 
",,",I. but he must do Ihe Ittl""imw .. the time he 
,I. I. 'PI.,'nled 10 meet Art. ,e. hal been UftIbI" 10 
mach Aft 10 postpone lhoir IMoelinl •• net annal 
k ... p both .ppolnt ...... ' •. Bill ....... his proml .. to 
Art. till "'" 0"'. an • .",....,.. bul he .... n pt.,,,d ... 
MeullO Art. II. rnncmahte pennr.. ",m"",,,,1. This 
I, esMtnllllly .hlt klnct nf CII., In "'h&r.h \n' .Un,,, • 
buyer 10 bntat:h , mnlrld If tNt ...... lind a 1m" ... 
price r.lsewhan: ... tone • he "', .. the IItlln"', ..... 
""IInC:I."",., . 

of' bill ,heM" "p. but two mlnuh .. lain. Art hM 
aonn tJ,.. tbon. Bill does nnt 0'''. ... .I ... ,. ... ~·: if 
."ylhln". Art .tOOl ...... JIIllllhln .. l ... "MlU' ,,·h~'. It 
h ... nntnfhh", III dlt ''''th ''' .... 1 atUnIIl III rN.MI ...... 
b"N",Ior. and ,~-h.t count •• thtt ......... Itlr. "nd •• 
ltandtn. nf , .. h.. is IJfOIIIt.ed. h .... " .hu h., .. 
... ,,,thlnl to do "'llh how buS)' Art', schedule ..... 
w .... lhe _her .. II ... that day. 

Sl Bill 1.11. 10 .hew .... _ he thh ... he I. 10 
_ Arl ... 1 Tutlldoy. w""" Arllhlnb the do, 
1110 ... th .. Tu ..... y. U. Bill thlnb lhe)'.ro 10.­
on Daniela and Creen ...... so fill. ,,, ..... Art ani' HIli 
let around 10 le'.lnl 0"" lhe other's "bn"'tm 
prom ..... they ,,,III ftQIM .d. llllhaf Oft ",,,,mt. or 
m .. undentandl ............. deplmdl ... on ",hcthBr 
lhe proml ....... 1<1 ................ 10 lhe .. her. 

,...., DIn ... " l'art,'. AItcIy ... y .... BreI 10 din ... . 
Brei I. 10 ... lhe Iourth II brIdp. one! ........ thl .. ... 
............. dooo .... _. 

II I. I .......... prom ........ , I thln~ .... 
.'Ihouah .- ......... dldat. .... .... b In 
.polol1 10 And, lor .... """'I.... """"plh'lI •• 
Invltetlon Is not proml,lnl' Is ....... f .. oIlMn. 
one', word. for we do nnllUI'IOUnd , .. conv .... 1ana 
of accept'''' 'n"Uatlonl with Iada .... Ift ... . 

21 The o&Mr people And)' Inri. are ""purt.", to 
Andy lJecau .. 0( I bualnaa _. hi Is Irylnl to 
1m ... with IMm ...... "no",. thl •. and Jar lOa. 
....... hll prcsance II trucl.1 10 A'nd,.-. pia",. 
101 .... lhen. .. Invol .... thon ....... tho Iourlh of 
"'Idl.. rr Andy h.. pold II... t. ... t...... thn 
··Inyll.no"" I, hOt lhat at aI .. btlt It • c:ontrld, 
per"'po ... n ........ 1obI. ot ..... 11 B .......... ...... 
And,. he .111 be lhen. and ...... ured hi .... knnu.·s 
Andy It oountl"l on hi ... , knoM And,'s pI.n. JIG 
.... ry II h. d .... OUI ...... , up. B ....... p'o ......... to ... 
there. Glvlnl 8ft IIIUfMtl" ...... """ can be ltv .... 
• _ .......... ,1.1 .. • ...- II .1.1n • .. 
Ulunnce. 

The Sal •. Alia ...... to ... 1 Bob • "'p. or ..... 
etc •• for., much money on • CIIft"'n .y. l'here I, a 
proml .. I. ordinary .......... one! In .... 11 .......... 
Th/ • .. lhe .... ln ..... a1 the_CONI. one! Ior_ 
pu __ • 1_ .... phI ........... I' •• lnt_I"II. 

3. Compore '1 ad .... "",. Soon. 10 , ...... ... 
more I ....... t.11' wllh '1 ad .... you. Soot. t ..... ten 
poum!o·. The n ..... voId-thIo ...... adrice Of 01 .. 
The -..t .. ad.Ice ..... /I 10m II ..... one! ........ 

" ... our common slock of wonl. Pombodles alilhe dl.llnellons men have found • .-o.rth 
dmll'ing. and IhPo conne,,'onllhP.y hav. found worth marklnl .. .lh .... surn'J' a'" IIkr.'J' 
10 be more numerous. more sound. since Ihl!J' ha,'Po stood up 10 Ihtl 'onl I!!SI of Ihl! 
5un''''o' of Ih. flll.sl. anti more lubl ••. 01 'east In all onllllGr,. anti ""'lOlIGb'I' 
procllca' mailers. Ihan anr rou or • are Ilk •• )' 10 Ihlnl up In our arm..,halrs of an 
oflernoon-lhe moll fa"orelf o'tr.rnoll,·Po "",thad." 
, 1.. .• ~lIsl1l1 ... " I'''~, .Ior 1i~"I1."'." 1'nIaed1 ........ lhe ArIsIoleU .. Soclet)' 
LVII (1957). p. 8. 



'10 poun., 1 Mv. liven bad. .d"Ice. If I know thl, 
I, bed ect.k:e • ..., ".Ice lI ..... lulncertl. 

There are I number of WI" proml.lnB can SO 
wronlln ordl'!UY MRlu .. e. If Sam lAY' 'I promise 
to pay fa"",,' and no ana. especlan,. ,amCl, I. 
.~nd. Slm may have rnolYed 10 pa,.. but he hat 
nOlpromlsed to Per. He has noIalven lomeone hi. 
,vord .• r h. hes .heeel), ,.1eI ,.mes. Sam has not 
promised. future -=to hence hat no( promlaed. even 
II Jamoo haoro Sam. II the oct "promlnd" I, nol 
somethfn, S.m ..... 'ames both believe I, good ror 
,amel, In "meI' 'nlerell. then Sam has nol 
promised. Th~. to .. y " promise to hurt you/hit 
you/.teal from ,.ou'l' not 10 PfOIIllse. although Ihl. 
may be 10 wam or threaten. To .. ,. 'I proml .. not to 
hurt you/hit you/ll.1 from you' ~IO I. not to 
promise, even If It I. 10 reasure or to lWear. The 
reason thl. Ie not • proml. II .he. thl, I. a Iland.rd 
01 conduct Impoted on evtn')'one, and I. not 
IORMIthlnl exlroordlnary. Sam cannal promise 10 do 
whel he .. oIwl ...... y bound 10 do .nyway. ellh .. 
becaUMI 01 pre-ex ... ln. obUpUon or bet-.. UI. Ihe eet 
I. one he win do In the nannal cou .... nlevent •. If 
Sam and )ama know Sam alw.,.. _I •• phUich when 
James servos II, Sam annal promise to ea. spinach. 
for then there II no poInllo S.m', .. ylnl'l promise'. 
Sam can promise to wrlle up.o 1eI •• nd .ubmltl' 10 
lhe "on"m Lo .. Revl_ lor publlcoJlon. bUI he 
connol promloo to publish II lhere. lor he baa no 
ccmlrol ... or lis beln, publl.hnd by Ho .. om ... 
_ ..... boyund ....... lUlnl II lor publlcollan. Whol 
S.m prom .... to do mull be within hi' power 10 
oII""'uoIe: aIh ....... he baa noI _Ind. further. 
Ir Sam Is Klina In • pi., .nd "Y' on lIa.e 'I 
promloolo soli ,.,.. 1ft, hano', he baa noI promlnd. 

If someone prom'" wllhoul Intendln, to keep 
hi. word, he II In.lneent •• nd the proml .. I, 
"unh.ppy," 10 Ule Au.tln'. ch.raderlzMloft. for.n 
,h.,. Ihl. penon baa promlnd. 10 "'r .. both 
ordinary I,nlu,,, end 1.1 lanlua.. are 
collcemed. An essential condilion of proml.lnll .. 
nol • the. the .peeker Intend. io live hi. word 10 
much a, It I, lhat h. lnlend, to be t.ken .. h.vl", 
sfven hi. word. If someone Went to .. ,. 10. dos '. 
proml.. to bJty you • new colle,'. he hes not 
promised and h. has misused Entll,h: W. CIIonol 
make promllel 10 dOlI, lor we annot Intend I. 
Iflem 10 tab u. at our word. The eUampi to proml_ 
here I. void. there I, no promt.,. SomIItI .... WII 
expresslhl, point by .. ylnR 'That', I void proml.'. 
but thl, meant 1'here I, no prom I .. '. not 7h .. II a 
proml .. lhel baa the properly 01 beln. void'. 

There Ire other waY' for proml ... to be void. 
Proml,lnllak .. more then mereI,. "Y'''' lhe words. 
There .. no maaical Inc.ntatlon thel amounts to a 
promlae all on III own. Then! It IOftI8Ihlnl mont 

neednd. .nd Ih .. _hlnl more Ja the ORrend· 
convenllnn context. Thut. we do nol, ... I IOclet,.. 
.urround the convenUont lOr lhe UI8I of 'I proml .. ' 
to Include 'I promise to murder Smith'. JOlt .. noI 
everyone CIIn ch ..... en , .hlp, beCliuse not everyone 
hi. Ihe proper _nl ..... ulhorlly. noI Jus! ...., 
od can be promlond. Tho .......... , !he proml .. ." 
nlUrder I. not • pronl'" becaute the tubfect ....... ler 
01 Ih. prom .. ln. word,l, .n mopl oct. Thlill whit 
we .. IOClety ..,., couched In ........ n. term .. 
Whel makeo .n oct m ... 1 .. aur _ 
d.torrolnellon 10 to ....... ft. Thol II. our 0Rrend 
convonllOlll moke ft 11 .... 1. and 10 .110 moke ..,1,. 
'I promlH to murder SmUh'lneRectlYlla a promise. 
(Th .... lor malum In oe: I do not hero Inqul .. who! 

lhe .. pI ... ,1an mlRbI be lor malo prohlbllum adl.1 
Sup,.... Metlne '"l1l1!111n' ""A " ""'ffI' )'Off 'ft 

aboot', .... he I ... ued an order? Thai dt'INmdl Oft lINt 
con,ext, Comp.re the rotlowln, .ltullkm.: 

1) The eer801nl·. ullennca follow!' Ihe Ken., ... I·. 
hlvlns fu'l Mid 'Uold .your Rre, men!' 

2) 11te l11'188nl', utterence .. dlroded to • 
civilian 

31 " .. dlrodad I •• lrouper .... Ul • IIny hoby 
4) II It directed 10 • trooper "'ho h., no "roe"", 
5) h I. directed 10 hi' troops about • dumm,. I.,. 

let. or aboul the enemy. 

Soclat._ convenUons, IncludlnR milihl.,. ones. milk" 
#1 Ind 12 votd ordBfl. In ,. ... nd '5 Ihe IOlllean« 
h .. ordered, albeit "unhappIlY".n '4,10 IonK e.the 
IBrpull docs nol kno,," the ',ooper he. no nrranhl. 
,urloprudenlJalond phllooophlcol I ...... loom Iorwo. 
howover. In IP3: bullhero t. lOUd .",und lor lOylnl 
there II no order he,.. The .. me sort of 1 •• 1101 ItflI 

Involved In bohlin, " proml .. to murder Smllh' 
void ... an ordlnllY flnRuage promise. The lrounds 
wo art""lo .. ore lhal m ...... Is 11 .... 1. buI Ihlt 
lbould noI Iood .. 10 Ihl.k thel the cou .... 1 low 
know lO_hlnl ordl...., I ............ ken do .... 
know .... duy. . 

4 ......... II .noIher dllllcuh COlO lor lbe Ihooll I 
heve hem moIntolnlnl. lor I he .. clol ...... 111 ... 1 
prom.... ... ordll1l., proml_: bul lhe low 
........ 1_ a pron' .... ..,-behe.lor and Ihll ...... 
not to comport with our ordl...., Ion ..... COIICOJII 
01 promloN. 

The hard COlO Ja ••• mplJlInd In Alii"" Slrr.I 8-
Conveyors. Inc. In 11155 Ford """,_ad wMh AUIad 



to purehMe IOftte mar.hlnery Ihel would he In,lllIed 
e' one of Ford'. plentl by Ford', own emplo,... In 
t!'~8 Ford lubmltted lnolher conlract prOpollI 10 
Allied 10 purch .... more of ,och machinery, but 
\Yllh Ih. chon,. .hal Ihll moc:blnory _Id be 
I .. I.IIed by Allied', emp""'_. Uncle< lho Or .. 
oonl_. Allied did nul Indemnify Ford lor .d, 01 
nqURence by Ford'l ttlmpioyeea: bur undor the 
second propoMrd ClJnlrad I brwd Indemnity clause 
\Yould ho ... had 1111 .... Indemnify Ford lor .ds 01 
_ "Be .... by 11111 ... • •• mploy_ .nd by Ford', 
empl~ art.l.. ... ........ Ioa with .... 

• fRoM,SE' ,JJ 
Lf"AL 

LA "'''1.l4'' " 

In~18l1alion of the machinery by Allled's "mployoos. 
Alleasltwo monlhs before Allied signed thi, second 
ronlrad. Allied bogAn the Inll,lIaUon Cllled for In 
Ihe conlrect. Durin, IhallnslallaUan •• nd before the 
Illnlna of (he con'ract. one of Allied's amployOOl 
"'0 Injured throoKh the negligence of lOme of 
Food', ... ploy .... Tha All .... omp"'''' sued Ford 
and \\'on. 

ford. In Ihe COUt5C of this suit. SQUsht to brinK 
Alllr.d In as a Ihlrd-party defendant. on the lroundl 
of Ihe broAd Indemnity clause of Ihe sncond 
contract. Aliled reslated, arBulns (hal lit."., had 
been no IUch contract ., tho lime or the Iniury to the 
Allied employee. anel that In an, event boIh ford 
and Allied had Intended Ihat the broad Indnrnnlty 
dauSft be voided holo", Amod "altfld tho cunlmc.1. 
(hus Ir.avinll onl, the Indemnlly clause of Ihe nn. 
cnnlrm.11o Indemnify onl, for.ct, of ...,.lIpnat by 
Allied'. emrlo)" .... 

Tho roml found for Ford. on the Imund" Ih'" 
Allied', b .. ,,,innlnl tho IJCIformance adltld for ulldor 
lho IeCOt1d controd operated Itt .n at:celtlem:tl of 
fo40rd's offer to mnlrad .nd opcmlorl ... promise Ie) 
completo the JICrlormnnce. Thall" tho court found 
Ihat Allied', br.giMlnl of' pt:rrormance was • 
nUneation of the contract overy bit .. aftecllve .. 

Allied'. sIR .. I"", would ho .. been. and , .... 
therefore Allied w. bound on Ih. mnlrect to an 'hi 
lerms of lhe conlf'Ct.Inc:ludlnll the tn.d Indemnity 
clause. To the ... u ..... t .... f'ord w .. not .lmll.,ly 
bound. abaenl Allted', ,llna""., .... court said ,I':: .. 
Ford Ind""" .Ieo w.. hou... Ihtough I.' 
ecqulescence In Amed', bealnnl ... of I*formence. 
Thu.. Ford would he.. been eoIopped I_ 
elolmlna I ...... hod been no conl __ lIIlIed·. 
.1 .... 1_. because Ford had ocqu_ In 1I1I .... ·s 
perlo .... nat. Whal happen •• lhen. I, lhel be .......... 
IIdUIIlly performln, on Allied', llde, acqulMdn.ln 
thet performence on ford', Iide- hluk, In e 
conlJ8d end prom .... 10 comp .... performance on 
.IIher ,1d.IO"1Ib .... 1 .... I ... Ioa • ..., far .... -. 
'"'pOetl .. l,l. 

I heve explained that with perfOfrutlv • ..,.. 
then \laually III IOIIMI "bavlor 1M' an ect .. e 
comp .... "'placemeal 01 ,ho .pooch eel perIomoed 
.Iolho performall .. """s "..,.,...1 .. _. N_ •• 
appears hlahl, aKln,.rtnlul.l .. to .. y lhe ..... Ie 
ony ....... Ior. __ Onol, .uned ...... _Id 
emounl to • proml .. 10 lademnlfy ....... . 
.... ployees lor -,den ..... 'ho ..... lI.n"hl ... _ 
._ .... '" need 1008_ 01 lho _I"nl ..... 
Ihls _. lor how _hi .ny __ be 10 

unamb1luod. ... to proml.. to ...... ntry lot 
n"llIlB"""" 01 em...."... oI .... h __ ............ 1 .... 
be beh •• lor ..... _,_ 10 Indemnl', far onl, one 
company's empto)'8ftl. or.hIt proml .. to co"", ... . 
lhe work once uncl.we,? The .............. It 
cannol. No behavior an .". ... clearly _ words. 
except when lh. beheylor ... ..., ... lnsI a certain 
kInd 01 bock.rwnd. Thai boc:ksround I. _ 01 
,hared conventk»nl. The mt1Y1tnlkm. tin be .&de­
Ipread throutthout the country. Of In Ihe 
community. or belwnen Ford and Allied. 

Whol ha""".. ... Allied I. ,h.1 lho ....... 1 .. 
occun 8.a'na' the background or en unliined 
contract In which • promise Is specified. WIBN 
Allied 10 do .udly who' " did wi"""" Ihll 
bac"'"round, the court could nover ha.e found a 
prom Iso. Thnro mi.-hi UN bren IOIIlM way 01 
mlkinl "mr.d Indemnify t'ord In Ih81 evenl, but this 
could nol h.ve huen nn the baals of Allied', hehavlor 
elllOUnUnl to e prontl..,. "there would have been no 
prom i •. A, It Is. the (:ontracluell ......... n ... lld me". 
Allied 8 promisor by behavior. Alliod', behavior I, 
s,"~h, pmmilina speech. But only bece...., of the 
backllfOUnd. And II I, s.-:h In .n ordln., 
langu_Au sentc, just ... w .. Mary hlh Tinker' •. 

Still, lhe qURItinn Is not 10 much whet:hM we can 
m'''e IIORIMt of tho court's reuonlnA In decldlnllha. 
there wu • promlso In Allied', behavior. but 
whether tltnm oro en, nrdh.ary life examl.los In 
which hohovmr I" of Ihls ('rOmlslttlt 10ft. Here I 
r.ome up .hort. lor the only chtu caMSl.,.., alao C8I8I 
Ihot hllYCt boon In court, ItICh • Allied', promise. I 
think the reasc:m for thai Is thai only In .uch CPelI!I 
there. possibility 01 fIndl .... n limed .. .om"n"nnal 
procedure Iha. Iums bofwtvlor Inlo .uch nnel)' luned 
'peech. 0< •• 11_. 'hose."' .... GOly .... 01 which 
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we .... IIbly to .... ,. But I Ibln" f.mUy membara 
orten over the ,...... ....,... 10 wor" aut .och 
praced ............ 1 ....... 1 .... : h ....... I de'" Ihlek 
luch cuP" Allied embody c;ou",ereump'" to m, 
clelm the. ell ordlnery .. n ...... ~_ .,.. .... 
prom, .... end \'b vena. 

.AIIT IV.1XlNCWS1ON 

ContrllCl lew I, behevkJr,1 law. The I.,v reflect. 
ond embodies _1.1 .nd hl.lorlcal 1 ... 1. Coo, _ 
lew 8f'OW' nrpnlCIIlly out of our IOCle' "VIII. for 
Ihl. rHlOlt. lhere .... no "hard aMI," II Dworkin 
would Ute ....... 01.1" COhlrec:t law, The ......... ow 
..,..1 I,,""utlons do not ,I" out on u ... thel 
ordln." lenlUae. will not live out on UI on the 
nullon 01 proml .... far lhe lwo ......... m lho ....... 
Our .... 1 IMlitul10M ...,. llral" end lroan, end 
IOmetimes IDly brMk, ae 'he _un Qf 1M en_II" oI • .,.-IIe ............ lho_1on 
of whelher I ...... Is • ...-aM In lho Ilrll 1'1-. Con...., 10 w .... __ Id .. '._111 .. 11 ... . 
.... 1 1",""'Ion. n Is an .... ....., life In ....... 1on. 

Tha _ wllh speech .. qulle dill ....... I ..... .... 
concapI 01 • .-, .......... I ..... I ... "ull ..... nd 
...... ....... con Iadeed be han! _. "... Ia ....... 
our I .... \lul_. balh ...... nd OIdl ... ". can .1 .. 
out B_ GU' ordlaotJ .. n ...... _ ,I .. 0lil. 
.. end up dmllopin •• 1ocIuo1c:ol ... 1oa oIs.-,. 
ond end up makl ... 'speech •• ,echnlcall_. W. do 
Ihl • .., ,unoundlO8 lho word wllh I~. 

Th. dllllcuh _Ion II wh, w ....... ·,.-h· • 
leehnleal 1_. I do ... k_.llhlnk lbe _ hoi 
1o do wllh lhe feci I .... lhe _10M of _ .... 
_hi .. II ,,- _ up In lhe _lexl 01 • 
written co .... Uu.lott. In .... CDDI .. t or. preIQ'IpUVl 
InlllluUon-an hI.1 ..,... which we .lfl .... The 
I.w of tonlract" on lhe Oilier hand, I, dcsct11ltlve, 
DOl prelCflpUve. Or at leal It II In"'. _ IhIt dvll 
lew. as eumplln..t In lhe UnllDfm Comrntttdel 
Code. has nolln\tedect the c:ommnn lew 01 CQftfr.fs. 
Tim .conlracts court 11 alw.y. In IUM with lhe ..... n 
In lha "_. Tha IIrsl .mend.- _ Is ...... 1 •• 
I ........ when! we -Il0l",. 

Thil peper tuBers from _ ntttnhlitr ur dmer111. lIIul 
lhe _!II or whlc:h I. It. lack of • """hIlUm 01 lSi' 
i00i_. Tho ....... hIhI""' ....... Is • Inll .... " 
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