PART 1. TECHNICAL LANGUAGE

1. There are two ways in which we can speak tech-
nically. We can minke a technical use of lenguage, or
we can use & m-hnial I-nguom Tho two descrip-
tions ‘are not | ical use of
language. for oxample, s lho tssue contral to
Frigaliment Importing Co.. for ‘chicken’ has ol the
meanings plaintiffs snd ﬂe!end-nu_ there ucrlbe o
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physics. This lnarning process is & part-and-parcol
onn, for wo lsarn the language while learning the
theories, and vice vorse.

A technical language differs from an ordlnlr_v
langungo in scveral ways: It “pliggylacks™ on an
urdlm\ty lnnguage ol only by being lvarned sfter
Is woll undurway, but
also by the fact that mosi of the words of the
Iwhnlcll Ilmgnngl are alro words of ordimry

is not

it. these moanings are also
meanings of the term, and the problem ll whether,
among these many ordinary language meanings. the
trade usage is sufficiently standard 1o distinguish
broilers and fryers from slewers. If § is, then
*chicken’ bocomes a term for which thero Is # tech-

" I'mmnn dl ,:' 13 lormoslollha
wards of sentences of the une sre words of sentences
of the other. Mornnver these mml: ars used in the

specially loarned, end leurned tn connection with
some theory ar facta.

2. Nol all technical tertas within a discipline are
olike. There are some iechnlat terms that are
stipulative. They are wholly invented I wrve o
mrtlﬂllar techoleal purpose. These are the most
bevasse they wme
ary Tanguage am
cover highly theoreticnl concepts peenliar to a
narrowly definable dlnrlpl!m “Meson” of physies ts
such 8 lerm. A group of technical terms is
comptised of terms lhnt h-ve two [or more) mean-
Ings, which are cognitively connected with vne

ther. but ane of which in its ordinary language

same way in tachnical snd ordi and
the lynlax ofa technics! language ll the same as that
of

nical use among persons in the trads. An arg
betwoen two physicists over unifted feld Ihmr\ .0n

Whal makel “technical language different from

the other hand, Is made with use of the t
languagu of physics as well as s loclmicnl use of

and the technical terms the physicists
emplay are lmm the goneral and spocial theories of
mllﬂvlly. the theory of gravitational Nelds, and so

Dnscrlbing what happens whon s technical
lenguage Is uscd is easier than describing what o
technical language Iy, but even this is none too easy,
Whal happens is tha! ceriain groups of people
converse wilth each other in ways nol easily under-
stood by persons outside thet group, where the
defining characteristics of the group have nothing to
do with its lemporal or geographical properties, but
do have to do with whel the group talks about.
When the members of such & group speak to each
niher lhonl some of these lhlng,l they aposk a

gudge. Thus, physici spesk @
of physics when they converse

torhniral

y | ge, and thus & technics! Jangunage at
all, js thet some terms in use In the lechnical
language are not st sl In ordinary use. or have a
different ordinsry use. or have & different emphasis
or deployment In ordinary langusge. When thete sre
many of these terms and many speskers who use
these torms, we have » tochnical language. This
language may concern a smalfl part of tha world. e
does the langusge of baseball. or a large pert of 1he
world, as does the Im.u-gn of chemlslry Tn lhe
exienl thel the I T with

me.nlng and the other of which is Hta technloal
language neaning. ‘Ring", ‘field” amd 'set” are sinh
terms. for the mathematician’s technical terme hee
are cognitivaly related 1o the bride's ring. the
farmer's field, and anyone’s set of anything in
ordinary tengunge.

A third kind of technical term does not invohve a
difference in meaning from its ordinsry mesning.
These are texms such as ‘solid’. for what counts us
solid for the physicist qua physicist is not the same
as what counts as solid for the ordinary speaker of
English. But this is hot hecause of a dillerencn in
mesning. One of the things the physiciat, for

lo. mesns when he says as & physicist some-

of wide-spresd concern Io our daily lives, the
technical terms of that Iangusge will gain currency
among ordinary language speskers. That is, just as
ordinary language terms occur In the technical
lan;uagc 50 too some technical terms spill over into

Somell. the results of this
splll-over are dizaat for ple, when peop)
RO lmund ullins wary mlmr u:mmrlclly or

with esch other sbout physics. But the hill people of
Tennessee do nol spesk a technical |sngungr They
may speak a dialect, of course, but this differs from s
technica) language In that the langusge they spml

nd psychia-
triats ﬂnd the torm no longer lnrhniully useful.
C the | of the dical com-

muuhy Tlme lorm # lamily of langusges, just us the
[} eommunlly The

Is not iMimately connocied with some sp
purpose identifiable with the group. What they say
is accessible to snyone who speaks English and
takes the time to learn the different pronuncistions
ond the few different idioma.

In the case of the hill peopls, learning the dialect
is something children do es a matter ol’ course in
that arca, and is othi g into the
area may do simply by tlslenlnl long unough Wa

4

thing is not solid in that it has hotes in It. A child
might use ‘solid” in just this way as woll. What
separates the physicist's use of “solid’ from the
child’s Is not @ difference In meaning. bul & diflor-
ence In emphasis. Minute holes count for {he
phynlchl but not for the child: 2o the physicist says
‘not solid’ whon the child would say ‘solid’, even
when they are telking abuut the same rock or table.

If we wore compiling s dictionary of technieal
terms of some discipline, we would not inchude
such words as ‘on’, ‘only’, ‘ss’. ‘sre’, ‘event’, ‘such’,
or ‘see’. This Is beocause these words are net
technicsl. bul gro ordinary languege words. (Of
this varies with the discipline lo some minor

tized lang ;nso!lhe B the inlerni

the nursc, the orderly, the dieticlan, and even the
jantior, are elt undmmd o I-r'a exient by the
others, for major p of these ate part
of ordinery llngu-ge Even & to the technical
portions. however. the various groups usuelly
understand oné another. Were Ihis not so, hospitals
wauld not run as smoolhly ss they do. Even the

t understand some of the lechnical portions

call such o language o °
langusge. We need not luarn some lpeclul theory,
some special facts, in ordor 10 learn the dialect of the
hill poople, any more than we learn any special
theory or facts In learning our version of English.
But to lesrn the language of physics, we must first
know an ordinsry, everyday language such as
Fnglish or German, and then we must lesrn some
special theory and facts. We do not just “‘grow up™
with the lan ulg- of phyalu We learn that
language by the laws and theories of

of the language of the most specislized surgoon. The
patient leamns these technical terms in order better 1o
understand what the susgeon tsys. Of course, the
surgeon attempls o avoid the most technical terms
when she Is explaining surgery to the pstient: but

extenl. A list of technicel ternn of o patticular
philosophy might include 'evenl'and soc’. But that
Is something peculisr sbout phil y: it Is theory
incarnate, and aboutl almost llly||l|lll under the
sun.)

In legel language. thoie are a great number of
technical lerms. 'Speech’, for example, is 8 technical
lerm: but ‘promise’ ia nol, 'Speach’ Is technical in
much the same way that 'ring’ is. ‘Promise’ Iy pot
even technical in the sort of way "snlid’ is. What Is
interesting ls just why this Is trus, and whai il shows
shout the law and sbout technical and ordinary
) That is the topic of Part IV, In Purt It my

part of what the surgeon does in explaining surgery
Is 1o Introduce the patient to some of these technical
terms. The surgeon teaches the language. She does
this by teaching the medical facts. ! come beck, Ilwn.
to my initial point sbout technical |

rational raconstruction of the Court's usn of ‘sprech’
is laid against @ background understanding of our
ordinary language concept of speech. In Part Il my
remlrh sboul promises are worked agsins! the

) d of contract law. This is another way of

g




saying both sections sre Incomplnts, and thet 1
presont those parta of my theory 1 am inclined to
think are more controvarsial. The theory Is pard of an
on-going prolect concerning tochnical languages in
general and technical Jegal terms in particular. |
hope to ralse more problems than | solve.

TEUINICAL
LANGUAGE

X

OROINARY
LANGuAGE

PART IL. SPEECH

1. Were we 1o ask the proverbial man in the street
whalt speech is, he would reply that it is 1alking.
With some prompting, hs would sirelch ‘spoech’ 1o
writing es well. This man might be willing 1o
prohibit such uses of speech as perjury, betting, or
cbscenily. He would be likely to think, however,
that lswyers have to do heuadstands lo reconcile such
prohibitions with the first amendment. What the
man in the street does not know Is that the word
‘spoech’ is a technical term In constitutionsl
anglysis. This is not to say the lawyer Is not doing
headstands. The lawyer's vecbal gymaastics,
however, Is of the ssma general sort as that of the
physicist who says lables are not solid, or of the

thematician who ah la and says itis

P

nring.

The legal use of 'speech’ rovers some but not all
of. and perhupe more than, the ordinary use of thet
term. s, for ple. porjury is speech In an
ordinary language sense--the act of perjuring is a
speoch act, an acl done through speech--but not in a
legal sense: and armband wearing Is speech in the
first amendment sense, but not obviously In en
ordinery langusge senss, The legsl use hore

the first smendment, But st some point in first
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of Idess, Meikinjohn's Informed sleciorate.
Sch L . Scanion's

amendimont analysis, our urdinary tenguag
of what speech s give oul. or are ignored. At that
point, to the axtent we go on 10 talk sbout »
particular sct as first amendment speach. we got &
technical notion of speech. Similerly. we get o

]
persons| -u;'nomy. Rawl's vnlld-lmcunm con.
tract, and, of course, Emerson's scllon-apecch
distinction. Each of these theories Is dovoted to the
questions of why speech should be protecied. what

h should be d. and how

b aheasld

technical notlon of spesch Insolar as

d. But st the threshold leval, slthough

gl
nhot speech under the first d: but Is speech
In our ordinary parlance.

Tha ususl way to discover the mesnings of terms
is to look at their uses. When the inquiry is sbout the
meaning of a lerm in the Constilution, the Suprems
Court’s use is importanl. (Rether, old dop.) The
Constitution says Congress shall make no law
sbridging freedom of speech: yet clesrly we do
allow laws that at least appesr to abeidgs frsedom of
spoech. In ordet to justify such laws we have to have
a developed theory that suys these laws do not con-
flict with the first amendmaent because the laws do
not abridge freedom. or do not concarn speech, snd
30 on. Which enalysis shuuld we sdopt. and why?

When flrst amendment defenses are raised. the
Court says It Is faced with iwo questions: Is It

peech? s it p d sprech? The Count
sometimaos has opled for saying the prohibliod act Is
not speech. the law doss nol concem speech. and
therefore thore ls no first amendment defonse. That
this sometimes is the Court’s answer Is nol slways
clesr, even- o the Court. (Witnass the Court's slter-
nolln‘| between saying ob ity is not p ]
speech and saying it is not speach.) Insofer s the
Court’s snswer o the lirst of thess two questions
deparis from the ordinary language answer. it hes
had to develop a lest for daciding when certsin
kinds of acts are speech rather than mere conduci fio
put the matter in current terminology). The tast the
Court has come up with Is not the right one. but It
very niarly Is. {) refer to the test xot out in O'Brien.)

That the Court needs a test for deciding whether
some act is speech In the first smendment sanee
when that sense departs liom the ordinary languspe
notion of speech ls an Indication that there is »
Iheory lurking In the backg, d. snd that ‘spench’
is taking on a technical form. This is equally
apparen! when the Court turns to the sacond ques-
tion, Even afier the Coutt has determined that some-
thing is speech, it goes on to inquire whelber it s
protacted spoech. At this point the Court has &
multitude of tests for deciding wbo}hu and to whai

”
only Emerson's clearly addresses the issue, sech of
these theories embudies & theory of what speech is,
of what counts es speech. for fest d
purposes. Becausn ‘speech’ pgets s meening
gainst.-or from--the background of such theories, H
#s a technice! term.

An anslysis of how the Court trests performetive
verb apeech acls will go & long way towands explain.
ing lust how technical ‘speech’ Is in constitulional
analysis. snd what some of this wchnical notion Is.
This snslysls will also sef up part of the discussion
of the word "promiss’ for Pert 1],

2. No performalive verb apoech ects sre sponch in
the first amendment senwe. Austin defines a
Euformdlnnlb oa one thal, whon used in the non.

bltusl. non I Nrst person ningular
present icnse, In saying 'I {verb)’ the speaker {verbml.
Thus, & petsots who says 'l bet 83 on red 21°, *l order
you 1o shoot”, ‘'l demand my woney beck’, ‘I name
thee HMS Queen Elizobeth’. I dectare war on the
USSR’ 1 promisn 0 pey lor these widgets', I
swonr allegiance’. does In Iact thereby het. order,
ds d, name. decisre, promise. swoer. (Nt 30
with 'l did bet’. *I will bet’, ‘Ha bet’. and so on--
saying does nol make 8 bet here. bt only describes,
truely or falsely, whal hes happencd or will
happen.) Many of the speech acts performed via
thess never implicate  frst b
analysia. snd those that swem to. turn oul not to be
spooch under that snalysis.

H o dispute srises concerning o lieutenant's
ordering his troops 10 fie or the Prosidents
declering war. the Isaue is not e first smendmont
issue. but is one of the speskar’s suihnrily to order
shooling or declars war. Simlilarly. a dispute involy-
Ing someone’s saylng 1 ise that so-and-so' Iy
snelyrzed In lerms of the sposkst's capacity to
promise. the legslity of the promise, and so on, not
In terms of whether saying ‘| promise’ ls exercising
froe speech.

{There is some pmblom with the Court's curremt
t ol the loyally osth csses. Hern the

exient the speech s p ond

rationales for why Ii is p d {or unprotecied)

Actually, although the Court says the inquiry is one
I d L better

the real

performalive verb is ‘swear’ or *sifirm’. The Count
snalyzes hese cases undor lirst samendment freedom
of sperch theory. Should the proper anatysts be one

L 1 l.
formulated in terms of whether @ law prohibiling
this first amendment speech is an abridgement of
froedom. This indicales how technically the whole

consiricls and perhaps expands the ordinary
concept of spesch, sithough the legsl use s
grounded in the ordinoty use.

First amendment analysis usually comports with
our ordinary notions of what speech ls, and there-
fare with a non-theory luden answer 1o questions

first amendment Is read, withough for the purposes
at hand, given the Coutt’s ponchent for couching its
ingquiry in terms of ‘piciected speech’. it also
indicales how ‘sprech’ Is further technics]

On the d queslion thers are various theories
Informing the Coutt's anulyses: Mill's marketpl

about whether a particulsr speech act s d by

of lroedom of balinf?)

The perh ive verb spench act is Imp. t In
undersianding more than merely why betting is nel
coveted by the lirst amendment concept of speech. It
will slso explain why srinband wearing is covered
and protecied. (1 think the obscenity cases could
siso be aexplained along somelhing like the
following lines, but [ do not here pursue that issue.)

The non-vetbe) ect elerments wsually sccompeny-

“Even if it were possible lo frame an exacl definition of a legal concept. the
definition would not be of greal practical value. A definition cannot properly be used
as though it were a major premise so that rules govemning conduct can be deduced
from it. Our law. o least. has not grown in that way. When the rules have been arrived
af from olher sources. il may be possible to altempt to frame a definition. But the
definition results from the rules. and not the rules from the definition.”

A. Scotl. Abridgement of the Law of Trusts§2.3 (1960),




Ing p tive speech acts In g | wre not
quisite fot the pleted act, but in general could
ot for the speech act.

{Austin would deny this letier point.) Thus, we may
usually pul money on the table when we het, bul
under normal circumstances we could say stmply ‘1
bel $5 on red 21’ at the gaming house. Conversely,
without saying snything sl all we can bet $5 on red
21 by putting money In & cettain place on the Las
Veges tabla. ‘1 order you lo drink a glass of water’
can be accompanied by puinting to or handing over
a glass of weter. Or we can just grab the person (but
nol the horse} by the esr, lead him to water, and
force him to drink. The words, then, sometimes are
inessential to the act--not o the speech act, but to
the act the speech act can be used to perform.

Second, ss Austip has noted, when we usas varbe
performatively, we do nut utier sentences with &
truth value. ‘1 promise o pay’. 'l order you to shoot’,
't demand a refund’ sre neither true nor false,
although that 1 promised vr ordered or d ded
frue or false. Hitting somwone over the head with a
hammer s neither true nor falss, for it is simply sn
oct. Verbelly promising to pay money Is different
from using & hammer only In regard to how it Is
done {Le., with words), not in regard 10 whether
“true’ ot ‘false’ Is predicable of I, nor In regard to
whether the act is merely an act. conduct, behavior.
(Would s full development of this point clarify the
Court’s “offensive spesch™ cases, such as Kovacs’
sound truck and Pocifica’s brosdcast?)

How can wearing an stmbend be speech. Indeed
. 4 spoech, wh perf vorb sprech
aclz sre not even specch? When Mary Beth Tinker
srrives st school in the lste 1960's wearing a blac]

bend after ! bers of the ity
have announced sn intention of expressing dis-
spproval of the war in Viet Nam by wearing
armbands, her physical sct ({donning the armband)
says 'l think the war in Viet Nam is wrong’ or ‘We
shouldnt be in Viet Nam' or ‘1 grieve for the
stupidity of this country’s Invelvement in Viet Nam,
and for the people there lessly slavghtered’,
etc. These are her sentiments or opinlons, that she
has these opiniona is true, and more Importantly,
she intends o ssy something she thinks is true,

1 have said the performative verb spoech acts are
such thet sometimes these acts can be sccomplished
with the words alons, without their usual behsvioral
sccompsniments. This needs explaining. and the
explanation will then explain why Mary Beth's
donning the srmband sak! anything et all, The key
to the explanation i3 the nolion of the truth.
functionsl nature of one of the vore concepts of the
fNirst samendment concept of speach.

3. In ovder for a ive verb speech oct to
complete the sct of which the verb Is usually the
name (promising. ordering, demanding, eic) by
words alone, there has to be s lot of stage seiting.
Austin calls this stage setting “sccepted conven-
lional procedures.” These conventions operate lo
make the performative use of the vesb effective to

potform the scl. This slso sometimes allows the
non-verbal act ek ususlly

At the furthost reach of the spectrum sre those
h acts In which performative vetbs are given

panying the
use of the performative verb to drop out without

their fullest effoct, for here the act cannol be per-
f d without the porformative varb, snd need not

destroying the act Hself. Absent these cof
the use of the verh In an otherwise performetive way
will not have the performative offect. This Is further
also whet sometimes sliows the verbel clemenis of
the speech sct to drop out without destroying the act
ss & speoch sct. Absent thess conventions, the
remainder withoul the verbal slement is mere con-
duci, behavior. not speech of any sort, sven in sn
ordinary lengusge sense.

Some of the scts done using performetive verbs
can be dona only by using some form of that verb.
Others of thase acts can be done not only witheut
any form of thel verd, but slso without sny
verbalization st sil, Thus, o propose that the city
councl] adopt this budgel. as opposed to mumh'::

heostzing 1

be panied by other ) behavior, This ks
where the legally operative performstive verbs are..
for exemple, '] devise o Smith’ {but not ‘1 give to
Smith’ except when this fs In g will, where it has the
same mesning), ‘1 pronounce you guilty’, *l sentence
you to 20 years', I adjudge him Insane’, 't objeci,
your honer’, and so on. {I suppose there [s 8 slight
possibillly some Judges get away with ending # case
saying 'Guilty, Twonty yesrs. Nexi case.’ Compere a
sorgeant’s saying ‘Fire!' lo his troops in battle. We
expect the shortened varsion In the one case, not in
the other: we do not want ellipsis from the judge.)
Where along the specirum a poientlally performs-
tive speech act falls depends upon the conventions

or considering the possibility or hyp s
council will, | must somewhers in the proposal say
that this 1s a proposal. The lesst smbiguous way of

_ doing this is 10 ssy perfurmatively ‘I proposs the

] 1 N
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council sdopt this budyet’, or write ‘Proposed
Budgel’ scross the top of the submitted budget. But
to deny what someone elve has sald [ need not say
performatively ‘1 deny that’ or even “That's not true’.
Shaking my hesd rather vigotously le sufficlent.

The more highly perticularized the potentially
performative speech act, the grester the need for
some form of the performative verb. At the lowest
end of the specirum, the poteniisl spoach act s so
non-specific that no words sre needed, including
any word for the neme of thal sct, to make clesr what
the actor is d'::lz--l'or oxsmple, denis] [shake hesd),
sssent (nod 1. question {raise eyebrows). Then
come those speech acts thet require certain behavior
[or specisl intent?) in addition to the words, For
example, in christening s ship, we not only say the
words: we slso smash ¢ champegne bottle against
the huil. and knock off the chocks. The christening
sosms ol complete with the words alone.

ding it. if wa were Moslems, » husband
could divorce his wife Ly saying ‘1 divores you'
three titmes. If we were & dueling sociely. s person
could provoke s duel by slapping snother tn 2
highly ia} weay. E lly such s socinty
might make °1 Insult you' ot even °] slap you in the
face’ performatively operative to this same effect,
This would be to subsiitule one ceremony for
snother. and to surround » certain speech sct withs
siage selting. an sccepted con I procedure.

In our society, our lngal conventions are so highly
specislized thet & judge. sitting theough to the end of
a case, can say ‘] senlence you to 20 yesrs', end in
saying that, withoul so much as poinling a finger,
sentence the accused to 20 years. These are, of
course, clerical eniries to be made, handcufis to be
snapped, colls 1o be locked. as s consequence of
what the judge says. Bul these ocis sre in

q of his sentencing, not scis requisite to
performing the sentencing.

Similarly in our soclety, wearing # black armband
just above the left elbow s & way of signalling grief.
1t 13 skin to the Cerman's hand signs! that someone
hes a bird In his heed (meening he Is crazy). of the
ltalizn’s hand signal that a hushand hes been cuck-
olded, or our mnost prosaic lipping-the-bird signal.
This last signal. raised In the faces of the locs! dralt
board or to an srmy recrulting team during the
1060's soys. exactly as plainly as does Cohen's
jacket, what many people thought about the dreft or
sbout the war. it, however, is more purely emotive
and less clesrly Iruth-funclional then are the
Getan's and lll{lﬂl'l signsls. The Germen says this
person is crazy, and the Hallan seys the husband is
cuckolded: but neither our nxngu signal nor Cohen's
jacket says the draft is {——"Whet the German and
Nallan say msy be ttue or may be falss: not so with
our sign. d

*Neither our typesetters nor our
publisher would set this word; but
Cohen could wear his jacket abroad
on Merchants Square.




Wa und d binck band wearing to say ‘1
am mourning’, *Someone 1 carcd for Im\ died”. and

remcdins are groundod in thuse seme oedinary iHe
nllnllloﬂl In mﬁ we talk -honl lost profus and
and berech of

so forth, a ll\m are tmll- Fi

ise and su ing avenis. But these are nol

ovon If there aco also it By donnl
the atmband in the turbulent yoars of the Viet Nam
war. in & communfty In which poople have
discussod this vory act as « method of protesting the
war, Mary Both mekes a more particularized
nlatemnll ‘than we normally do In wosring black
ar The k In which she eocta
dinnmbi het stat t. crystallives 1. umil
what sha does Is this speech. Dul the gonaen! con-
ventional  backgmound sboul wearing  armbands
alrondy makos wonring 010 some sponch,

(Comginra this to O'Briun's sct. Thm\ Is no con-
vention | know of for making the buraing of & plece
of paper a spocch act of any sorl. except for such
Irgal conventions as allowing & wil! to be revokad by
Intantional burning.)

PART lIL ‘PROMISE’

1. 'n 8 contracth Chse there sre Elways two
questions: 15 thete o promiso? s the promisc legebly
enforcoabla? What | want to knaw is whethar s count
could give a differont anawer to the first of these hvo

than the the man In the streot

wonld nlve That some pmmlse- are not legally
has no b 8 vh ther there is a

promise in the sense in which | pose the quosiion.

All ordinary language promisos are also legal
promises, where by ‘legal promise’ | mean only thal
it is 9 promise so fer es the lasv ls concerived, but not
necessarily that it Is one the law will auforce. The
word "promise’ simply Is not & technical 1orm st il
even in the sense of & term with » difference in
emphasis bul no difference in moeoning {'solid’) or
with a technical use {'chicken’). There are two vory
different cascs that seem to be counteroxemplos to
my claim, One of them is the lllegll or vold pmmlu.

usnmhﬂy dilforent from the ordinary langusge
ways of describing what i» happoning in the non-
legal Jint ax the G word ‘Gelt' 1a not
essentislly dlllemnl from the English word ‘monay’,

2. The Rrachcombors. Abn snd Bon sre on tha
beach. Abe has two craba, and Bon hes 3 load of
drilwood. They trade 30 mnch ddRvond for one
ceab: Lo.. thoy irade firmvad for food. Corhin would
say thin is a presont barter and exchange, notl »
contract sl afl. Tho mason there in no contrect [s that
thore Is no promise. no matter whel words are
spokaen. The reason thern is na promise Is that there
Is no possibilty of driving » lenpomsl wmige
between any words and the actlons. Abe misusns
English if ho says he promises to give Bon & crab for
driftwond.

The Money Exchange. Ann and Botly sre of an
alrpori. They are strangers 1o oach other. Betly wenta
change lor a doller. Ann counts the chenge out Inlo
her own hand: Betty holds the dotiar out In plaln
view. The swop lekes plece, with cech women
making sure ss discreetly s poulbh -he gets the

Technical Language

3) Bill hat been offered an intarview lor employ.
mont, but he must do the Interview st the lime he
o130 |s sppointed to moet Art. He has beon unsble i
reach Art to postpone thelr mevting. and cannot
knep both sppointments. Bill breaks his promise o
Arl. He stitl owes an apningy, but he cen pload an

U] blo parson, will aerept. This
Is pssentlally the kind of cass ln which we sllow ¢
buyer to breach 3 contrsct H he can tind » foware
price vlsewhore. so long s he pays the sellnr's lost

axpaciancy.

41 Bitl showr wp. but two minutes Inte. Art hay
gono by thon. Bill does not owe an apology: I
atwything. Ast does, { am 1) thinking shout why. i
hag something 1 e with what counts as reasmnhis
behavior. and vhat counts sz the rasanalde widor.
#Handing of whel is promised. It may aler have
something to do with how busy Art's schedule is. or
what the woslhor is Hbs thet day,

8) Bil) iails to show, borsuse he thinks he is 1o
meel Al next Tuesday. whereas Art thinks the day
15 to be this Tuosday. Or Bill thinks they are 1o mest
on Danlels and Groon, snd so on. When Art and il}
8% stound o telking over the other's “hroken
pmmhn !hoy \vlli ocun udn othor on grounds of

not, ling on whothar

proper equivalont. There is no p
ol assuranco (s missing. The words huv wnuld be
‘Wil you [Can you) give me change for a dollar?’
and “Yes' {or, ‘I'll see I [ have it'). Why should the
‘Will you do so-and-s0?" work 1o elickt & promise
somelimos. bul not others? (For exsmple. compere
'Will you redeem your }OU sl noon lomorrow™?".
The roason i3 thete is an element of assurance. e re-
quest for an sasurance, In one case, but nol (resson-
ablvl in the other.

The Coke Mochine. Al puts 33¢ into the coke
machine ¥nd gets a coke. Boutah puls 35¢ into the
machine, but no coke comes oul snd the money will
not come back. There is a promise: there Is aven »
remedy. First, self-help-bang on the machine:
d, lesve a note for the serviceman, snd so on.

and 1he other is the behavio to--verbal
promise. { shall take up these 1wo cases later.
fn

'I‘hls is not = uml or mlrﬂ kind of ordinery
for such as coke

What Is important sbout p
langusge is that thay are udll.-lq-rdin; nnd |h-|
Ihuy are the giving of assurances. All speech is.

. of o This ls periicularly
true of any petfomullv- verb lpeech act. The giving
of the promise to someone else is the conter of the
nollon of promising, and what Is given is the
assurance the other can rely on the spesker to keep
his word, do what he says he will do. {50, pwmlllng
ona’s sell is it When

machines do not spoak. Their owners do. however,
and were onough money involved. 8 court would
find an enforceable promise here.

The Street Corner. Art and  Bill agree to meet on
the corner of Wright snd Crogn tomorrow sfernoon
ot 3 p.m. Art shows up, but Bifl doos nat.

1) BIl has an awful memory. Art knows this, but
Elw whole point of the mesting Is some purpose

Y} W
wrong. snd what the lpnku has assured he wlll do

is nol done, the promisor owes sn spology or an’

explanation.
In the next section | present a number of litile
stories. Whal | am trying lo make plain in lulllng

ficial to Bill. Bill has simply forgniten 1o meet
Art, He owes Art an apology for having failed o
keep his promiss, for he has inconvenlenced Art.

2) Bilt has had an accident snd is in the hosphtal,
uncanscious. \When he can, he will give Arl an

these stories is thet, .
contracts case might become, 1t is » case grounded
in ordinary non-legsl life sitvations, and the

but he owes o npology. although thers
clurly is a promise. This (s similer 1o the
supervening-events contracts case.

the promise should have boen tiese to the olher,

The Dinner Porty. Andy Inviies 8eet (o dinner.
Bmuswhlhhmhuhup and knows this. He
scoepis. but doos not cotve.

1) Is there cven a promise here? 1 think aul,
shhough good mannora diclste Bret make an
spology lo Andy for not coming. Accepling an
Is not a matter of giving
onen-onl fotw-domuamoundihumvmm
of sccepiing invitstions with such serk

1) The other poopie Andy Invites sre buporie to
Andy becsuse of 8 business deal ha Is Irying 1o
arrange w|||l them. w lno\u this, and for some
| to Andy's plans.
More, n..n. s Invo!nd than bring the fourth at
bridge. If Andy has paid Bret to be there. the
“invitstion™ Is not that o #ll, but Is » contract,
perhaps sven remedisble st law. if Bret has sssured
Andy he will be there, and re-essured him, knows
Andy is counting on him, knowa Andy's plens go
awry If he does not shaw up, Bret hes promised tobe
there. Giving an assurance sometimes can be giving
8 promise. jusl as giving o promiss is giving e
sssurence.

The Sale. Alice agrees ta sell Bob a lamp. or s Jot,
oic., for so much money on s certain day. There ls a
pramise in ordinery lungusge and in legal lunguage.
This is the beginning of the cloer cases, lndlorm
purposes. these are philosophically =

3. Compare ‘| advise you, Sam, to grow seven
more inches tall’ with "} advise you. Sem, 1o lose ten
pounds’. The first is vold—this Is not sdvice & o),
The sacond (s advice, but if Sam Is 88" and weighe

.our comimon stock of words embedies all the distinctions men have found worth

dmn‘mg and the connexions they have found worth marking. .

.these surely are likely

fo be more numerous. more sound. since they have stood up to the long lest of the
survival of the filtest. and more subtle. at least in afl ordinary and reosonably
practical matlers. than any you or I are likely 1o think up in our arm-chairs of an
afternoon—the most favored oltemmative method.”

] L Austin.

A Plea jor Excuses.”
LVI (1957). p. 8. ‘
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110 pounds, | have given bad advice. 1f | know this
is bad advice, my advice is also insincers.

There sre 8 number of ways promising cen go
wrong In ordinary language. If Sam says 'l promise
to pay Jemos’ and no one, especlally James, Is
around, Sem may have resolved lo pay, but he hes
not jromised to psy. He has not given someone his
word. If he has already pald James, Semn has not

14 ises without } 8 o iwep
his word, he is insincere, snd ﬂn §

Ly,
of’e

llznniugnm u. Bloomfield Moturs

llle explanation might be Iof mala prohibilum ecis.)
2 Merine sergoant saya 1 order you to

“"unhappy.” (o use Austin’s characierization. For -II
that, this person has promised, so far as both
ordinary {angusge snd legal langusge are
concerned. An essentlal condition of promising is
not ‘that the speaker Intends to give bis word so
much as U is that he Inlends to be taken as having
given hls word. if somoeone wore to say lo & dog ‘1

ise to buy you & new collar’, he hes not

promised & future act, hence has nol promlsed, even
If James hears Sem. If the act "pmmind is not
something Sam and james both beligve is good foc
James, in Jomes’ interest, then Sam has not
promised. Thus, to say ‘I promise lo hurt you/hit
you/steal from you'is not to promise. although this
may be to warn or th 'l'ony'l ise not to
hurt you/hit you/steal from you' qllo Is not to
promise, even if it 13 to reassure or 10 swear. The
reason this is not a promise is that this is e standard
of wmlud Impuud on everyone, end is not
y. Sam ise lo do
wlnl he Is obvicusly bound to do lnyw-y sither
of pre-oxistl the sct
is one he will do In the normal mm of everts. If
Sam and Jamas know Sam slways eats spinach whon
james serves N, Sam ise to eat spi
fot then there is no polnt to Sam’s saying 'l promise’.
Sam can promise o write up an idea and submit it to
the Mnrl'crd Low Review for publication, but he
to publish i thete, for he has no
control over lis balng published by Harvard Low
Aeview beyond submilting it for publication. What
Sam promises to do must be within his power to
effectuste; otherwise he has not promised. Further,

if Sam s acling In » play snd says on siage I
promise to sell you my horse’, he hes not promised.

pmmlued and he has misused English: We cannot
make promises to dogs, for we cannot intend lor
thein to take us al our word. The stiempt to promise
here is vold: there Is no promise. Sometimes we
expross this point by saying “That's a void promise’,
but this means “Thers Is no promise’, not ‘There s e
promise thet has the property of being void',
There are other ways fot promises to be vold.
Promising lakes more lhnn meru!y saying the words.
There ls no thet toa
promise all on s own. There Is something mors
needed, and this something more ls the sgreed-
convention context. Thus, we do not, s  society,
surround the conventions for ihe uses of ‘i promiss’
to Include '1 Ise to dor Smith”. Just as not
everyone can ‘christen a ship, because nol sveryone
hes the proper recognized suthority, not just every
act cen be promised. ﬂnmmuyﬂmwninof
murder is nol & prom! the
of the promising words s an illogat sct. This Is whal
we as saciely ssy, couched in logsl-souding terms.
What makes an act llogal Is our socletal
detesminetion »o to meke R. That Is. our sgreed
conventions make H [Hegal, arnd 20 also meke suying

‘I promise to murder Smith’ Ineffective ss a promiss.
(This is for malum in se; 1 do not hers inquire what

shool’, Has he issued an order? That depends on the
contex(. Compare the following situations:

1) The sergoant’s foll the gy i's
having just uid "Hold your fire, ment’
] The is dirocted to a
civilian

3) 1t is directed to & irouper shuut a tiny hahy

4) It Is directed to a trooper who has no fircarms

5) Rt is directed (o his troops sbout s dummy tar-
get, or about the enemy.

Societs! conventions, including military ones, make
#1 and #2 vold orders. In #4 end #3 tho sergoant
huotdend albeit “unhappily” in #4, 50 long as the
I does not know the trooper has no fircarms. .

lurhpmdcnllul and philosophical issues loom large,
however, In #3; but there is solid ground for saying
there is no ordor here. The ssme sort of lssues are
Involved In holding ‘1 p to U Smilh
void as an ordi i
we arficulate sre llul murder is IIlcp{ but that
should not load us o |h|n|: that the courts of lew
know y legusge spockers do not
know, and uy

4. There is another difficult case for the thesis |
have been maintaining, for I have claimed sll legal
promises sre ordinary promises: bul the law
recognizes & promise-by-behavior and this scoms
not to comport with our ordinery lsnguage concepl
of promises.

The hard case is exemplified In Allied Stenl &
Conveyors. Inc. In 1958 Ford contrected with Allled




to purchnse some machinery that would be installed
st one of Ford's plants by Ford's own employees. In
1958 Ford submitted another contract proposal lo
Allied to purchase more of such machinery, but
with thae change that this hinery would be
installed by Allted’s employees. Under the first
comtract, Altled did not Indemnily Ford for acts of
neg!l;enc: by Fordl employeu Iml undor the
y clause
would have had Allied Indlmnl!y Ford for acts of
negligence by Allind’s employves and by Ford's
employees arising in  connection with the

lPRomaSE' IN

LE'&\ALG: c
N H“G Q

'Pﬁ’om:st:i N
ORDINARY
LANGUAGE

e clallati

and that
tharefore Allied was Immd on the contract 0 sl Ihl

Allled's signatura would heave boen,

e 3

Technical Language

we are likely to hesr. But [ think family members
often over the yrars manage lo work oul such
hence, 1 do not thiak

ferms of the ding the broad
clauss. To the argument that Ford was not slmilnly
bound, absont Aflied’s signature, the court seid that
Ford Indoed also was bouml through !
i in Allled's begi g of performance.
Thus, Ford would have boen estopped  from
claiming there had been no contract sbsent Allled's
llmulure. because Ford had acquiesced in Allied's
What h then, is that behattor-
n:lunlly petformning on Allied's side, scquiescing in
that pofl'mmmu on Ford s sido— ruult- in n

either zldc lﬂnlsh the |l\lll"ll|l‘.l| m for the wu'k.
respectively).
I have explained that with pesformative verbs
there unnally Is some behavior thel can sct s .
of the ch act pect

amang
such cases a9 Allled -mbody mmmumpla tomy
claim that sll ordinery leng; are logel
promises, and vice verss.

PART IV, CONCLUSION

Lol

Gontract law is behavioral law. The luw reflects
and embodies socisl snd historicat farct. Conirect
law grows organically out of our social Hves. For
this resson, there ste no "hard cases,” #s Dworkin
would uge that term. in contract law. The reeson our
legal instlutions do not give oul on us is that
ordinary language witl not give out on ue on the
notion of promises, for the two notlons are the same.
Our legal institutions ey straln and groan, and

! may break, om the lssues of the

via llnporlommllvo verb's periormative use. Now, it

pp highly intuitive lo say thel there is
any behavior, however finely tuned, thel could
amount 0 & promise to indemnily someone’s
employeoes for ou:ldenu on tha joh. If lnyillh'm sver

sppeared Yo need lang: of the p loll.
this dou for how uulld any bell.vlu

s o to p to |II!

{ ! of both L bulml

be buhavlor that pmmlsu to lmlumnily lor only one
or that

the work once underway’ The mwor ts that it

cannol. No behavior can spesk a3 cleatly s words,
except when the behnvku -rlacs sgainst » certsin
Inlmlu:vl"B That d is one of

ions, The convantions can be wide-
spread lhmughonl

of the machinery by Allled’s empl:
Al least two months before Allied signed this sacond
contract, Allied began the installation cslled for in
the contract. During that installstion, snd before the
signing of the coatract, one of Allied's employoos
was injured through the negligence of some of
Ford's employces. The Allied employee sued Ford
and won.

Ford, In the course of this suit, sought to bring
Allied in as a thied-party defendant, on the g 1

the country. or in the
ven Ford snd Allied,
What lnmm In Allied is that the bohlviot
inst the back i of an !

oniract in which » promino is specified. Were
Allied 10 do exacily what it did without this
beckground, the court could never have found »
promise. Thore migh! have bren some way ol
making Allied indemnify Ford in thet event, but this
could not have been on the beais of Allied's behavior
g to & promise. There would have been o

of the broad indemnity clause of the =econd
contract, Allied resistod, arguing that thern had
been no such contract at the time of the Injury 10 the
Allied employee, and that in any event both Foed
and Allied hail intended that the broad Indemnity

clause be volded befors Allied signed the contract,

thus leaving only the indemnity clause of the first
conlraal to indemnifly only for acts of nogligence by
Allied’s employees.

The court found for Ford, on the grounds thm

Alliod's t g the perk called for undor
the second g d as an ) ol
Ford's offer to and { us & promi

r the perl That is. the coust lound

that Allied's beginning of petformence was o
ratification of the contract cvery bil as offective ay

promise. As#t is, the contraciual hackground makes
AIIIc«I a promisot by behavior. Allied’s behavior is
h. But only bacause of the
barkumund And it is sproch in mn ordinay
langusgo sense, just ns was Mary Beth Tinkes's.

Stifl, the question is not 50 much whether we can
make sonse of the court's reasoning in deciding that
there was @ promiso in Allied's behavior, but
whether thete ore any ordinary lile examples in
which buhavior is of this promising soct. Hete |
vome up short, for the only cleer cases are slso coses
that have Imcn in court, sirch as Allied's promise. |
think the reason for that is that only [n such cases Is
there 8 possibitity of finding an sgreed conventional
procedure that turns bohavior into such finely tuned
speech. Or, st leasl, these are the only ones of which

i bility of a promise, but not on the question
of whether there is & promise in the first place,
Coatraty to whet Hart would say. promising ls not s
logal institution. it s sn ordinery iHe institution.

The case with spench is quite dilferent. Hlere the
concopt of spocch is part of 8 legal institution, and
here there con indeed be hard rases. That ts, here
our insthutions, both legs! and ordinary, can give
out. Becsuse out ordinaty langusge doos give out.
we end up devoloping a technical notion of speech,
and end up making ‘speech’ a technical torm. We do
this by surrounding the word with theory.

‘The difficult question Ik why we make ‘speech’ a
technics! term. | do not know. | think the resson hes
to do with the fact that the questions of whethee
something is speech come up in the context of »
wrilten consiltution, in the contex! of a prescriplive
institution—an desl towards which we sirive. The
law of contencts. on the other hand, is descriptive,
nat prescriptive. Or st loast it Is insofar a3 the civil
law. as exemplified in the Unilorm Commercial
Code, has not invaded the common law of contrads,
The contracts count s slways in tune with the man
in the streel. Tha lirst smendment court is showing
that man where we are going.

This paper suffers from a nunber of delerts, nt
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