BRIGHAM-KANNER
PROPERTY RIGHTS
CONFERENCE JOURNAL

VOLUME 3 SEPTEMBER 2014

THE ESSENCE OF PROPERTY
OCTOBER 17-18, 2013

PANEL 1: THE IMPACT OF A LEADING PROPERTY SCHOLAR:
DEFINING THE ESSENCE OF PROPERTY

PROPERTY AND THE RIGHT TO EXCLUDE II
Thomas W. Merrill 1
PROPERTY’S STRUCTURAL PLURALISM:
ON AUTONOMY, THE RULE OF LAW, AND THE
ROLE OF BLACKSTONIAN OWNERSHIP
Hanoch Dagan 27

THE AFFIRMATIVE DUTIES OF PROPERTY
OWNERS: AN ESSAY FOR TOM MERRILL
Robert C. Ellickson 43

LOST VISIBILITY AND THE RIGHT TO EXCLUDE:
How MERRILL’S SINE QUA NON OF PROPERTY COMPELS
JUST COMPENSATION IN TAKINGS CASES
Mark D. Savin
Stephen J. Clarke 71

THE THING ABOUT EXCLUSION
Henry E. Smith 95

PANEL 2: PROMOTING GOVERNMENT FORBEARANCE

GOVERNMENTAL FORBEARANCE:
MYTH OR REALITY?
James W. Ely, Jr. 125

INDIVIDUAL RELIANCE AND GOVERNMENT
FORBEARANCE: A TALE OF FIVE CASES
Laura S. Underkuffler 141



ROUNDTABLE PANEL: IMPLICATIONS OF THE
COURT’S RECENT TAKINGS CASES

THE 2013 TAKINGS TRIPLETS: FROM
EXACTIONS TO FLOODING TO RAISIN
SEIZURES—IMPLICATIONS FOR LITIGATORS

James S. Burling

PANEL 4: PROPERTY RIGHTS IN TIMES OF TRANSITION

NATIONALIZATION AND NECESSITY:
TAKINGS AND A DOCTRINE OF
EcoNoMIC EMERGENCY
Nestor M. Davidson

JUDICIAL TAKINGS: MUSINGS ON
STOP THE BEACH
James E. Krier

163

187

217





