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until the applicant arrives in the office, at which point the case is
assigned to the officer.*® Officers usually have an hour or less to
read an application or otherwise prepare for the interview.* On
average, asylum officers are expected to spend only four hours on
each case, including reading the application, conducting any
necessary background research on conditions in the applicant’s
country, interviewing the applicant, checking the applicant’s immi-
gration history and fingerprints, and writing a recommendation and
report to a supervisory asylum officer.*?

The interview by the asylum officer is nonadversarial;*® the
asylum officer is charged with determining whether the applicant
is eligible for asylum under the applicable statute’ and regu-
lations.*® An applicant who does not speak English may bring an
interpreter to the interview, but the government does not supply
interpretation.*® The applicant may also bring a lawyer or a lay
representative, but the government does not provide representation,
even for indigent applicants.*’ Nevertheless, the interview is usually
searching. The applicant is sworn, and the asylum officer typically
elicits details of the applicant’s personal history, comparing the
sworn oral answers to the facts asserted in the I-589 application and
any attached statements, as well as to published reports, such as

increase in time to adjudicate their cases).

40. See USCIS ASYLUM MANUAL, supra note 32, at 17-18 (describing the random
assignment of cases).

41. See GAO ASYLUM STUDY, supra note 39, at 58-59 (reporting that time constraints
caused asylum officers to “rush through their work”).

42. Id. at 57-63. The four-hour standard was adopted in 1999 with no empirical data to
support it. Id. at 61. But 65 percent of asylum officers and 73 percent of supervisors believe
that asylum officers need more than four hours to complete a case, 39 percent of asylum
officers say that they rush through their work, and 43 percent say that the standard
“hindered their ability to properly adjudicate in about half or more of their cases.” Id. at 58.

43. 8 C.F.R. § 208.9(b) (2010).

44. Under 8 U.S.C. § 1158 (b)(1)(a) (2006), an applicant is eligible if she is a “refugee,” a
term defined in 8 U.S.C. § 1101(a)(42)(A) as a person who is “unable or unwilling to return to
[the applicant’s home) country because of persecution or a well-founded fear of persecution
on account of race, religion, nationality, membership in a particular social group, or political
opinion.”

45. 8 C.F.R. § 208.13(b).

46. Id. § 208.9(g). For examples of serious errors caused by poor, nonprofessional
interpretation at Asylum Office interviews, see WELL-FOUNDED FEAR (PBS television
broadcast June 5, 2000).

47. 8 C.F.R. § 208.9(b); see also REFUGEE ROULETTE, supra note 9, at 14.
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2010] REJECTING REFUGEES 665

the U.S. State Department’s annual human rights reports,*® about
events in the applicant’s country. The applicant’s representative is
not permitted to question the applicant but may make a closing
statement at the end of the interview.” The applicant has the
burden of proving her eligibility,” and inconsistencies between the
written application and the testimony may doom the application.”
Similarly, the inability of an applicant to provide sufficient detail
about his country or his claim may cause an asylum officer to doubt
the applicant’s truthfulness, resulting in a decision not to grant
asylum.

If the interview reveals a significant error in the data that have
been entered into the RAPS system—for example, if RAPS indicates
that the applicant has Ethiopian citizenship, but the applicant
demonstrates that although she lived for some time in Ethiopia, her
nationality is Eritrean—the asylum officer corrects the RAPS
entry.’> However, asylum officers report that they rarely change
data in RAPS except to correct the spelling of the applicant’s name®
or change the date on which the applicant entered the United
States.*

Since April 16, 1998, when the one-year deadline on asylum appli-
cations became effective, part of the interview process involves an
inquiry into whether the applicant sought asylum within one year
of entering the United States.” If the applicant was admitted to the
United States after being “inspected”—that is, after presenting a
passport to an immigration officer at an airport, seaport, or land

48. 2009 U.S. DEP'T OF STATE ANN. REP. ON HUM. RTS., available at http://www.state.
gov/g/drl/ris/hrrpt/.

49. 8 C.F.R. § 208.9(d).

50. Id. § 208.13(a).

51. 8 U.S.C. § 1158(b)(1)(B)(iii) (2006) (providing that a trier of fact may base a credibility
determination on, among other things, the internal consistency between an applicant’s
written and oral statements, even with respect to statements that are not material to the
applicant’s asylum claim).

52. USCIS AsYLUM MANUAL, supra note 32, at 37.

53. Telephone Interviews with three former asylum officers, U.S. Citizenship &
Immigration Servs. (July & Aug. 2009).

54. As noted infra notes 260-61 and accompanying text, the asylum officers’ manual
directs them to delete a purported date of entry if the asylum applicant has not established
proof by clear and convincing evidence, see USCIS ASYLUM MANUAL, supra note 32, at 126,
but not all officers make this change in RAPS.

55. See ASYLUM OFFICER BASIC TRAINING COURSE, supra note 6, at 4-5.
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border crossing—the determination of whether the deadline was
met is generally simple; the asylum officer compares the date of
entry stamped on the passport with the date the asylum application
was received by DHS. If this comparison shows that the applicant
filed more than one year after entry, the asylum officer must inquire
into whether the applicant qualifies for one of the exceptions to the
one-year rule and, if so, whether the applicant filed within a
reasonable period of time after the exception no longer excused the
late filing.*® Persons who entered without inspection, for example,
by crossing the Mexican or Canadian border at a place other than
a designated border crossing, may apply for asylum, but because
their entry dates are not stamped in their passports, they must
present other evidence to prove their date of entry.?’

At the end of the interview, the applicant is directed to return to
the regional Asylum Office in two weeks for a written decision.®® The
applicant is not permitted to supply additional documentation or to
communicate orally with the asylum officer while the decision is
pending, with rare exceptions.®® After the interview, the asylum
officer makes a written recommendation of a disposition, justifying
the proposed decision to a supervisory asylum officer by reference
to the application and the officer’s interview notes.® Asylum officers
do not have a “deadline quota”; they may accept, reject because of
the deadline, or refer on the merits as they see fit. When the asylum
officer determines that the application fails for both reasons, that is,
the applicant has not met the deadline and is not eligible for asylum
on the merits, she must give failure to meet the deadline as the
reason for not granting asylum.®' The supervisory asylum officer

56. Id. at 8. For a discussion of the exceptions, see Part 1.B.2.

57. Similarly, applicants who entered with false passports that they then returned to
smugglers must present alternative evidence of their date of entry. This evidence may consist
of, among other things, bus tickets from the border, airline tickets, or witness testimony. See
id. at 7-8. It may also consist of proof that they were in another country less than a year
before applying for asylum,; if so, they must have entered the United States within a year
before applying. Id. at 25.

58. See 8 C.F.R. § 208.19 (2010).

59. See USCIS ASYLUM MANUAL, supra note 32, at 92.

60. See id. at 46-47.

61. In such cases, asylum officers are directed to conduct a thorough inquiry into both
issues. Id. at 124 (“Regardless of the filing date of an application, Asylum Officers are to give
all applicants an asylum interview.”). Referral based on the deadline is mandatory for
applicants who do not meet the deadline, or establish an exception and file within a
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2010] REJECTING REFUGEES 667

may approve or disapprove the proposed disposition. The supervisor
may also ask another asylum officer to review the case.”

When the applicant returns, she is given a summary decision in
writing.® The decision may be a grant of asylum or, if asylum is not
granted and the applicant has no other lawful immigration status
at the time of the decision, a “referral” to immigration court.* The
“referral” document (technically called a “notice to appear’) is a
summons to be present at a removal hearing in immigration court
at which the application for asylum may be renewed.* If the
applicant does not attend that hearing, or if she appears but is not
found eligible for asylum or any other relief, the immigration judge
will order her to be removed from the United States to her home
country. If she participates in the hearing, her asylum application
will be adjudicated de novo; that is, the fact that the asylum officer
did not think she had proved her eligibility for asylum does not
govern the immigration judge’s decision.”” However, unlike the
Asylum Office interview, the immigration court hearing is adver-
sarial in nature; a DHS lawyer will cross-examine the applicant
vigorously and will usually argue against asylum and in favor of

reasonable time, although cases referred based on the deadline need not include an
assessment of whether the applicant should be granted asylum on the merits. Id. The
precedence given to deadline determinations may stem from the peculiar wording of the 1996
law that established the deadline. Instead of providing that an application should be denied
if it was not filed on time, the law states that the provisions allowing a person to apply for
asylum “shall not apply” to an alien who does not prove entry within a year of the application,
81U.S.C. § 1158(a)(2)(B) (2006), suggesting that a late application does not advance far enough
along in the process to be turned down.

62. USCIS ASYLUM MANUAL, supra note 32, at 47.

63. Seeid. at 47-48.

64. In the small percentage of cases in which the applicant does not meet her burden of
proof but has another lawful U.S. immigration status at the time of the asylum officer’s
decision, such as a still-valid student visa, she is given a “notice of intent to deny” the
application instead of a referral, because she is not subject to removal at that time. The notice
explains the reasons for the proposed denial in more detail than the summary explanation
that is given to applicants who are referred. The applicant is given sixteen days in which to
submit a written rebuttal to the notice. Id. at 45. If the asylum officer and the officer's
supervisor are not persuaded by the rebuttal, her application is formally denied, but she may
remain in the United States until her lawful status expires. Id. at 46.

65. The notice to appear is formally issued by the supervisory asylum officer. 8 C.F.R. §
239.1(a)(15) (2010).

66. 8 U.S.C. § 1229a(b)(5).

67. Id. § 1229a(c)(1)(A).
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removal.®® Furthermore, any statements that the applicant made on
her asylum application and accompanying documents, and the
statements that the applicant made in the interview with the
asylum officer, as reflected in the officer’s notes, may be used to
impeach the truthfulness of the applicant.®

B. The One-Year Deadline

In the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996 (IIRIRA), Congress added a new twist to the asylum
standards and application procedures. The Act prohibited asylum
for anyone who applied more than one year after last entering the
United States and imposed on applicants the burden of proving
their date of entry by “clear and convincing evidence.””® An appli-
cant who cannot prove filing within a year of entry can be granted
asylum only if she proves the existence of a changed circumstance
that materially affects her eligibility for asylum or an extraordinary
circumstance relating to the delay.”* Such a person must also have
applied within a “reasonable period” of time after the changed
circumstances occurred,” or within a “reasonable period given [the
extraordinary] circumstances.””

The deadline does not bar applicants from being granted
“withholding of removal.”™ Like asylum, this status allows an ap-
plicant to remain in the United States and, at least temporarily,
avoid deportation to a country in which she fears persecution. A
person who obtains withholding is allowed to work in the United
States.” But in an important way, withholding is harder to win
than asylum. Although the deadline does not apply, a person
seeking withholding must prove that persecution is more probable
than not, rather than demonstrating a “well-founded fear” of per-
secution, a much lower standard.” Despite having a higher burden

68. 8 C.F.R. § 1240.2.

69. Id. § 1240.7(a).

70. This standard is codified at 8 U.S.C. § 1158(a)(2)(B).
71. Id. § 1158(a)(2)(D).

72. 8 C.F.R. § 208.4(a)(4)(C)(ii).

73. Id. § 208.4(a)(5).

74. 8 U.S.C. § 1231(b)(3).

75. 8 C.F.R. § 2744a.12(a)(10).

76. INS v. Cardoza-Fonseca, 480 U.S. 421, 423 (1987).
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2010] REJECTING REFUGEES 669

of proof, an applicant who wins withholding receives far fewer
benefits than an asylee. Unlike an asylee, she is not eligible to
change her immigration status to that of a lawful permanent
resident, and eventually, a citizen.”” She cannot have her spouse or
minor children join her in the United States, or pass along her
lawful status to a “derivative” spouse or child in the United States,
even though they may be at risk of persecution because of her past
activities or her flight from her home country.” She can be deported
to a country other than the country from which she fled,”” and
during her entire lifetime, her status can be revoked if human rights
conditions in her country improve.®?* Furthermore, a DHS asylum
officer may not grant withholding of removal to an affirmative
asylum applicant who has missed the deadline and does not qualify
for an exception. The officer must reject the application and require
the applicant to appear for a removal hearing in immigration court,
where she may seek a new determination of her eligibility for
asylum and may seek withholding in the alternative.®

1. Legislative History

It is not entirely clear why Congress imposed a deadline. The
sponsors of a deadline, Senator Alan Simpson and Representatives
Bill McCollum, Chuck Schumer, and Romano Mazzoli, originally
proposed a deadline of only thirty days, with virtually no
exceptions.?? In their view, all persons fleeing from persecution
would know at once that they wanted asylum and would be able to
apply for it immediately; anyone who did not apply for asylum
immediately after entering the United States was probably not a
genuine refugee.?* McCollum and Simpson introduced this proposal

77. 8 C.F.R. § 209.2.

78. Id. § 208.21.

79. Id. § 208.16(0).

80. Id. § 208.24(b)(1).

81. Id. § 208.16(a). A late-filing applicant with a lawful immigration status at the time of
the asylum officer’s interview would ordinarily qualify for one of the exceptions to the
deadline. See id. § 208.4(a)(4).

82. The history of the adoption of the one-year deadline is described in SCHRAG, supra
note 7. The sole exception in the original proposal would have protected applicants who filed
more than thirty days after entry because human rights conditions in their home countries
had subsequently deteriorated. Id. at 83-84.

83. Senator Simpson opined that “if you are truly a refugee, you need to seek refuge [and]
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in 1995, the first year in which Republicans held a majority in
both houses of Congress since the early 1950s. Other members of
Congress apparently thought that the asylum adjudication system
was broken because foreign nationals could remain in the United
States indefinitely as a result of long delays in the adjudication of
their cases. They were apparently unaware, or at least claimed to be
unaware, that the problem of long delays had just been solved by
recently adopted regulations eliminating temporary work permits
for asylum applicants,® and they did not pause to consider the fact

you don’t need to sort it out.” Telephone Interview with former Senator Alan K. Simpson (July
1, 1998). Representative McCollum thought that those who had fled persecution “have a duty
to come forward. There should be some responsibility to make themselves known.” Telephone
Interview with Carmel Fisk, former legislative assistant to Representative McCollum (May
19, 1998). McCollum told the House Judiciary Committee:
I believe this, that, by far and away, the vast majority of those who come here
seeking asylum will know when they set foot on the soil that that’s what they
want ... and opening the door for [an exception to the deadline based on] any
change in circumstances opens the door for a lot of mischief.
SCHRAG, supra note 7, at 83 (quoting Transcript of H. Comm. on the Judiciary Mark-up of
H.R. 2202 (104th Cong.), Oct. 11, 1995).

84. Before 1995, applicants were permitted to work in the United States while their
applications were pending. Some people filed nonmeritorious claims simply to be allowed to
work for several months before returning home. As more people did so, the nonmeritorious
applications clogged the adjudication system, increasing the amount of time before
applications were adjudicated. As the delays grew longer, the incentive to file nonmeritorious
cases increased, further lengthening the lag between application and decision. David A.
Martin, Making Asylum Policy: The 1994 Reforms, 70 WASH. L. REv. 725, 733-37 (1995). The
system was changed in January 1995, just a few months before Senator Simpson and
Representative McCollum introduced their proposal for a deadline on applications. Since
January 1995, applicants have not been allowed to work until asylum is granted, unless,
through no fault of the applicant, the government fails to adjudicate the application within
180 days after it is filed. 8 C.F.R. § 208.7(a)(1). The 180-day period includes approximately
two months for an initial decision by DHS and, if asylum is denied and the applicant is
referred for a removal hearing, four more months for a final decision by a DOJ immigration
judge. Any delay caused by the applicant, including a delay granted at the request of the
applicant for securing an interpreter at the DHS interview or for obtaining counsel at any
stage, stops the 180-day clock and prevents the applicant from working unless and until
asylum is granted. Id. § 208.7(a)(2). If asylum is not granted by DHS and is then denied by
an immigration judge, the applicant is barred from working in the United States during the
pendency of any appeals. The operation of this employment clock causes severe hardship for
many asylum applicants, particularly those who miss the one-year deadline and are referred
to immigration courts, where many judges stop the clock for reasons that are not always the
fault of the applicant. For recent criticism of how the clock works in practice, see CTR. FOR
IMMIGRANTS’ RIGHTS, PENN STATE DICKINSON SCH. OF LAW, UP AGAINST THE ASYLUM CLOCK:
FIXING THE BROKEN EMPLOYMENT AUTHORIZATION ASYLUM CLOCK 15-23 (2010), available at
http:/Naw.psu.edu/_file/Immigrants/Asylum_Clock_ Paper.pdf.

HeinOnline -- 52 Wm. & Mary L. Rev. 670 2010-2011



2010] REJECTING REFUGEES 671

that a thirty-day deadline was a blunt instrument with which to
solve the problem, if it had still existed, of frivolous applications.®
In the wake of several terrorist attacks in the United States,
especially the 1995 Oklahoma City bombing, which had nothing to
do with immigrants or asylum applicants, and amid growing anti-
immigrant sentiment fueled by certain politicians, members of
Congress wanted to demonstrate that they were doing something to
make American borders more secure.’® They supported the thirty-
day deadline, among other proposals, to show their determination
to do something about closing a border that many Americans,
including President Clinton, thought too porous.®” This restrictive
measure was adopted by the House Immigration Subcommittee, the
House Judiciary Committee, and the Senate Immigration Subcom-
mittee.®®

Critics of the thirty-day proposal argued that there were many
reasons why some asylum applicants did not apply until they had
been in the United States for a long time. In the words of Senator
Edward Kennedy, the asylum seekers with the most valid claims,

[those] whose lives would be endangered by a forced return to
their particular countries—are often the most reluctant to come
forward [before authority figures]. They are individuals who
have been, in the most instances, severely persecuted .... [and]
brutalized by their own governments .... Many of them are so
traumatized by the kinds of persecution and torture that they

85. The Immigration and Naturalization Service drastically understated the percentage
by which asylum claims had dropped as a result of the January 1995 reform. In addition,
Representative McCollum’s staff assistant, the person primarily responsible for introducing
the amendment that created a deadline, was apparently never briefed by INS on the success
of the reform before the amendment was adopted by the House subcommittee and took on a
life of its own. SCHRAG, supra note 7, at 71-72. McCollum himself was unaware, even two
months after the subcommittee vote, that INS had changed its rules on work authorization
for asylum applicants. Id. at 72. But after being briefed by INS, he refused to retreat from his
proposal to impose a 30-day deadline. Id. at 82.

86. On the connection between several terrorist attacks from 1993 through 1995 and the
impetus to restrict immigration, see id. at 38-42, 50-51, 62, 152-54.

87. “[Olur borders leak like a sieve,” the President had proclaimed. Remarks and an
Exchange with Reporters on Immigration Policy, 1 PUB. PAPERS 1196 (July 27, 1993).

88. See House Immigration Subcommittee Approves Reform Bill, 72 INTERPRETER
RELEASES 973, 974 (1995); House Committee Approves Major Reform Bill, Floor Action Next,
72 INTERPRETER RELEASES 1503 (1995); Senate Subcommittee Approves Legal Immigration
Reform Measure, 72 INTERPRETER RELEASES 1605 (1995).
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have undergone [that] they are psychologically unprepared to
[participate in any legal process].®

Among other challenges, many asylum applicants were forced to flee
with little more than the clothes on their backs. They arrived in the
United States traumatized and disoriented, unable to speak
English, and their first priorities were to get housed and fed. Many
could not afford counsel and often did not know how to locate pro
bono attorneys. Often they did not even know that the United States
had a formal asylum application procedure.®

The critics were unable to defeat completely the idea of imposing
a deadline on asylum applications, but in later stages of the
legislative process, they were able to win significant modifications
of the thirty-day proposal. The limit was changed to one year, and
Congress adopted the two important exceptions to the limit—for
“changed circumstances” and for “extraordinary circumstances”—
that remain in the law today.”

2. Implementation of the Deadline

The Immigration and Naturalization Service (INS), which was
later dissolved and succeeded by DHS, wrote regulations® and a
training manual® for asylum officers to flesh out the meaning of the
exceptions. The regulations provide that the “changed circum-
stances” exception applies not only to the changed conditions in the
applicant’s home country but also to activities in which the appli-
cant had become involved, outside of her own country, that placed

89. 142 CONG. REC. 7300 (1996) (statement of Sen. Kennedy).

90. See, e.g., Michele R. Pistone, Asylum Filing Deadlines: Unfair and Unnecessary, 10
GEO. IMMIGR. L.J. 95, 96-100 (1996); Philip G. Schrag, Don’t Gut Political Asylum, WASH.
PosT, Nov. 12, 1995, at C7, reprinted in 10 GEO. IMMIGR. L.J. 93, 93 (1996).

91. 142 CONG. REC. 25,348 (1996).

92. For a history of the evolution of the regulations interpreting the exceptions, see
Michele R. Pistone & Philip G. Schrag, The 1996 Immigration Act: Asylum Application
Deadlines and Expedited Removal—What the INS Should Do, 73 INTERPRETER RELEASES
1565, 1568-69 (1996); Philip G. Schrag & Michele R. Pistone, The New Asylum Rule: Not Yet
a Model of Fair Procedure, 11 GEO. IMMIGR. L.J. 267, 271-78 (1997); Michele R. Pistone &
Philip G. Schrag, The New Asylum Rule: Improved but Still Unfair, 16 GEO. IMMIGR. L.J. 1,
11-17 (2001).

93. The training manual has gone through severaliterations. At the time this Article went
to press, the latest version was ASYLUM OFFICER BASIC TRAINING COURSE, supra note 6.
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her at greater risk.” The regulations define “extraordinary circum-
stances” to include (1) serious physical or mental illness; (2) legal
disability, as in the case of an unaccompanied minor; (3) improper
conduct by the applicant’s counsel; (4) the applicant’s having other
lawful status in the United States, and therefore no need to seek
asylum; and (5) the death or serious illness of a family member or
legal representative.® The regulations do not list unawareness of
the right to seek asylum, or of the existence of the deadline, as an
extraordinary circumstance. However, the list of extraordinary
circumstances in the regulations is illustrative and not exhaustive,
meaning that asylum officers may award exceptions that are not
specifically described therein.?

The training manual provides additional guidance for asylum
officers who must apply the deadline.” It discusses in detail most of
the exceptions listed in the regulations.” Elaborating on the inter-
pretation of “extraordinary circumstances,” the training manual
explicitly recognizes that such a circumstance may be based on
patterns of facts that do not fall within the specified list of excep-
tions.*” It points out that valid reasons not included in the regula-

94. 8 C.F.R. § 208.4(a)(4) (2010).

95. Id. § 208.4(a)(5).

96. Id. (stating extraordinary circumstances are not limited to the enumerated list).

97. For example, the manual interprets the “clear and convincing evidence” standard for
proof of the date of entry by stating that the proof need not be “conclusive” but should be
somewhere between the “preponderance of evidence” standard used in civil trials and the
“beyond a reasonable doubt” standard used in criminal trials. ASYLUM OFFICER BASIC
TRAINING COURSE, supra note 6, at 6-7. The training manual is not distributed to immigration
judges, who must also apply the deadline, probably because they are part of DOJ rather than
DHS. In the authors’ experience, most immigration judges are unaware of the manual’s
existence or content, and the DHS attorneys who appear in immigration court, and who work
in a different division of DHS than the asylum officers, are also not trained on this manual.
For a dramatic example involving the 1994 edition of the training manual, see KENNEY &
SCHRAG, supra note 24, at 156.

98. Some of the guidance is provided by way of example, such as this illustration of the
changed circumstances exception:

A Russian citizen of West African ancestry has lived in the United States since
1989. She filed an 1-589 in June 2000.... [If government-tolerated abuse of West
Africans had existed for a long time and remained constant, her application
would be late, but] if there had been [a recent] escalation of violence between
ethnic Russians and West Africans ... the applicant would be eligible for an
exception, provided the delay in filing is a reasonable period of time.
ASYLUM OFFICER BASIC TRAINING COURSE, supra note 6, at 12.
99. Id. at 20.
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674 WILLIAM AND MARY LAW REVIEW [Vol. 52:651

tions may prevent an applicant from applying within a year,
including “severe family or spousal opposition, extreme isolation
within a refugee community, profound language barriers, or pro-
found difficulties in cultural acclimatization.”'® Because this list of
extraordinary circumstances is not exclusive, asylum officers are
allowed some discretion in adjudicating cases in which an applicant
appears to have a good reason for missing the deadline. But asin all
cases in which officials exercise judgment, different officers may
have different views about when it is appropriate to be lenient
toward those who do not file on time.

The training manual also provides partial guidance to asylum
officers on how to determine whether a late applicant who qualifies
for an exception filed his application within a reasonable time given
the changed or extraordinary circumstances.’®® Rather than set
inflexible rules, the manual encourages the use of good judgment:

Asylum officers are encouraged to give applicants the benefit of
the doubt in evaluating what constitutes a reasonable time in
which to file. An applicant’s education and level of sophistica-
tion, the amount of time it takes to obtain legal assistance, any
effects of persecution and/or illness, when the applicant became
aware of the changed circumstance, and any other relevant
factors should be considered.'®

The manual goes on to state that in cases in which the reason for
lateness was that the applicant previously had a lawful immigration
status, waiting more than six months would ordinarily be consid-
ered unreasonable.'®® In 2010, the Board of Immigration Appeals,
the body that hears appeals from decisions of immigration judges,
opined that one year was not per se a reasonable period of time in
which to file in such cases, but that this “reasonableness” determi-
nation must be made on the facts of the particular cases.™ The

100. Id.

101. Id. at 22-25.

102. Id. at 22.

103. Id. at 24.

104. In re T-M-H-, 25 1. & N. Dec. 193, 195 (B.I.A. 2010), available at http://www.justice.
gov/eoir/vll/intdec/vol25/3673.pdf (remanding the case to the immigration judge for an
evaluation of the applicant’s particular circumstances and noting the six-month requirement
in cases in which the applicant qualified for the exception based on prior lawful status).

HeinOnline -- 52 Wm. & Mary L. Rev. 674 2010-2011



2010] REJECTING REFUGEES 675

Board seemed to suggest that any delay of over six months will face

a higher evidentiary hurdle to proving that the delay is reason-
able.!%

3. Criticisms of the Deadline

Notwithstanding the fact that the statute, regulations, and
manual all provide some exceptions, the deadline has been criticized
over the years as harsh and unfair.'® A recent article by Professor
Karen Musalo and Marcelle Rice examined 286 cases involving the
one-year deadline.'” Musalo and Rice did not attempt to reach
conclusions through quantitative methods, but attempted only to
illustrate types of problems in the implementation of the deadline
through qualitative research.'® They concluded from cases that they
examined that “[t]he one-year bar .... cause[s] the refoulement of
legitimate refugees ...., leads to arbitrary and disparate outcomes,
deters bona fide claims, and squanders precious administrative
resources.”’” They charge that some asylum officers apply the
exceptions to the deadline formalistically and without regard to the
manual’s instruction? that “[a]sylum officers must be flexible and
inclusive in examining changed or extraordinary circumstances, if
credible testimony or documentary evidence relating to an exception
exists.”!!!

105. Id. at 195-96.

106. See, e.g., HEARTLAND ALLIANCE NAT'L IMMIGRANT JUSTICE CTR. ET AL., THE ONE-YEAR
ASYLUM DEADLINE AND THE BIA: NO PROTECTION, NO PROCESS (2010), available at
http://www.immigrantjustice.org/policy-resources/oneyeardeadlinereport/oneyeardeadline
.html; HUMAN RIGHTS FIRST, THE ASYLUM FILING DEADLINE, supra note 8; Leena Khandwala
et al., The One-Year Bar: Denying Protection to Bona Fide Refugees, Contrary to Congressional
Intent and Violative of International Law, IMMIGR. BRIEFING, Aug. 2005, at 1; Musalo & Rice,
supra note 8; articles cited supra notes 8, 90, 92.

107. Musalo & Rice, supra note 8. The clients in these cases had been assisted by lawyers
or psychologists associated with the Center for Gender and Refugee Studies, the East Bay
Sanctuary Covenant, the International Gay and Lesbian Human Rights Commission, or
Survivors International. E-mail from Karen Musalo, Clinical Professor & Dir. of the Ctr. for
Gender & Refugee Studies, Univ. of Cal. Hastings College of the Law, to Philip G. Schrag
(Aug. 26, 2009) (on file with author).

108. Musalo & Rice, supra note 8.

109. Id. at 722.

110. Id. at 697, 699.

111. AsYLUM OFFICER BAsIC TRAINING COURSE, supra note 6, at 22.
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Similarly, Human Rights First examined case files of asylum
claims that were handled by lawyers to whom it had referred
potential clients. Based on this study, it found that the deadline “is
barring legitimate refugees with well-founded fears of persecution
from receiving asylum in the United States and is leading to the
unnecessary expenditure of government resources.”'?

Musalo and Rice give this example, among others, to support
their view that asylum officers and immigration judges often apply
the deadline with excessive rigidity:

e A Kenyan woman fled to the United States to avoid
genital mutilation. She applied after the deadline. A
psychologist diagnosed her with post-traumatic stress
disorder (PTSD) that seriously impaired her ability to
function. But the asylum officer “concluded that the
applicant’s disorders could not have directly related to her
delay in filing because the applicant attended church
during her first year in the United States.”**

Other examples from the literature and from reported cases provide
equally compelling evidence:

® A Senegalese woman was ordered by her parents to un-
dergo Female Genital Mutilation (FGM). She fled to the
United States. For at least four years, she attempted
without success to change her parents’ minds so she could
safely return to Senegal. She finally applied for asylum
when her younger sister was forced to undergo FGM. DHS
rejected her claim because she had not met the deadline,
and the immigration judge concurred. The judge found the
woman credible and observed there was “a reasonable
possibility” that she would undergo FGM in Senegal. But
she was ordered removed because of her late application
and because she could not meet the higher burden of proof
to qualify for withholding of removal.'**

112. HUMAN RIGHTS FIRST, THE ASYLUM FILING DEADLINE, supra note 8, at 1.

113. Musalo & Rice, supra note 8, at 704. The asylum officer in this case may have
overlooked the fact that victims of trauma can sometimes perform ordinary life functions, but
applying for asylum requires them to relive and put on paper an account of the horrendous
events of their persecution. Dredging up these memories may trigger nightmares, flashbacks,
and physical symptoms associated with re-experiencing the trauma. Id. at 703-04.

114. Gomis v. Holder, 571 F.3d 353 (4th Cir. 2009), cert. denied, 130 S. Ct. 1048 (2009). Ms.
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® A woman from the Gambia was forced into marriage by
her mother at the age of fifteen. Her parents had entered
her into a marriage contract when she was an infant, and
her mother needed the money that had been paid to them
under the contract. “Her husband was from a tribe that
practiced genital cutting, and after the wedding, despite
her strong objections and resistance, she was subjected to
the ritual. Her husband forced her to have sex even
though it was extremely painful for her. He continued to
rape and beat her repeatedly, and also abused their
children. She tried to escape several times, including
leaving the country, but was always forced to return to
him. With the help of her sister, she was finally able to
escape to New York. She learned from her children that
her husband had sent people to New York to find and kill
her. As a result, she remained fearful for her life, ... did
not seek help from authorities, and avoided the Gambian
community. It was only after she sought treatment for
certain medical conditions that her doctor realized she had
been genitally cut and ... advised her that she could be
eligible for asylum. Despite being clinically diagnosed with
PTSD, she was denied asylum on the basis of the one-year
bar, but was found eligible for withholding of deportation.
The applicant will never be able to bring her children to
join her, and they remain in [the] Gambia, where they
continue to be beaten and abused by her husband.”**®

® A Chinese student practiced Falun Gong in secret while in
China and then came to the United States to study. In
America, he became well-known as a representative for a
Falun Gong group at his university. He feared that he
would be persecuted for his Falun Gong activities if he
returned to China, but he learned about the American
system of offering asylum only several years after he first
arrived in the United States. DHS rejected his claim
because of the deadline. He is awaiting a hearing in

Gomis’s attorney confirmed that DHS rejected Ms. Gomis because of the deadline. Telephone
Interview with Kell Enow, Esq. (Feb. 23, 2010).
115. Khandwala et al.,, supra note 106, at 9.
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immigration court, but the court is so backlogged that it
cannot schedule the hearing until mid-2011, nearly four
years after he first applied for asylum."¢

® A young Eritrean woman was tortured for her Christian
beliefs after the Eritrean government forcibly conscripted
her into the military. She applied for asylum four months
after arriving in the United States. The Asylum Office
rejected her claim because she did not have a passport
showing her date of entry. “In Immigration Court, the
young woman provided three affidavits and documentary
evidence” to establish her date of entry. “The Immigration
Judge told her that she fit the definition of a refugee,” but
after three years of litigation, offered her only withholding
of removal. Even though the court determined she would
likely be persecuted in Eritrea, the judge denied her
asylum claim for failure to prove that she filed timely.'"’

A case handled by the clinic that two of the authors direct provides
still another example:

® The applicant was a gay man from Peru, where the
military and the police harass, abuse, assault, and some-
times rape gay men. During his childhood and adoles-
cence, he did not think of himself as gay, but he was twice
suspended from school for effeminate conduct. A few years
later, he was attacked by a gang of men as he was leaving
a gay bar. They called him a faggot, punched him, put out
their cigarettes in his arm, and knocked him unconscious.
He was hospitalized as a result. He knew that the police
would not protect him, so he fled to the United States on
a tourist visa. He then obtained a student visa so that he
could remain in the United States for post-secondary
education. But he was struggling with PTSD and depres-
sion, as diagnosed by a psychiatrist, and began taking

116. HUMAN RIGHTS FIRST, THE ASYLUM FILING DEADLINE, supra note 8, at 8; Julia Preston,
Reports Say Deadline Hinders Asylum Seekers, N.Y. TIMES, Sept. 30, 2010, at A28.

117. HUMAN RIGHTS FIRST, RENEWING U.S. COMMITMENT TO REFUGEE PROTECTION 12
(2010), available at http://www.humanrightsfirst.org/asylum/refugee-act-symposium/30th-
AnnRep-3-12-10.pdf (citing Interview by Human Rights First with Lynette Tonin, Esq. (May
14, 2009)).
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prescribed antidepressants. Even so, he stopped attending
school on a full-time basis two years after entering the
United States. For the following year, with his school’s
permission, he took a reduced course load. At the end of
that third year, a year after he stopped maintaining full-
time student status, he applied for asylum. His represen-
tatives argued that his PTSD and depression were an
extraordinary circumstance; that his coming to terms with
his sexuality and accepting it, after he had lived in the
United States for a long time and had a relationship with
a man in this country, was a changed circumstance; and
that he filed his application for asylum as soon as he was
able to do so.

The Asylum Office rejected his case. It found that his
change of status when he obtained his student visa was an
extraordinary circumstance, but that the one-year delay
in filing his application after he ceased to be a full-time
student was more than a “reasonable” amount of time."®

Because of the unavailability, until now, of the full statistical
record of the adjudication of cases involving the deadline, the
published regulations, manuals, and critics’ commentaries can tell
only part of the story of the deadline’s effects. The balance of this
Article seeks to place these anecdotes in a broader perspective, at
least with respect to adjudication by DHS. Unfortunately, we are
not able to analyze the application of the deadline by immigration
judges, because unlike DHS, DOJ does not collect data on which
cases involve challenges to asylum applications based on the dead-
line, or which denials of asylum are based on the deadline. But at
least we can examine, in depth, the effect of the deadline during the

118. Inimmigration court, the DHS attorney stated that she found the respondent credible
and offered the lesser relief of withholding of removal. His representatives asked the judge
to grant asylum. In the alternative, if the judge thought that the deadline was a bar, they
asked for an arrangement in which (1) the judge would grant withholding and deny asylum,
(2) the government would waive appeal as to withholding, and (3) the applicant would appeal
the denial of asylum. The DHS attorney said that, if the applicant did not accept the offer of
withholding, she would appeal any grant of relief that the judge awarded. Under this
pressure, the applicant accepted the offer of withholding and abandoned his application for
asylum.
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