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THE MYTH OF THE ALL-POWERFUL
FEDERAL PROSECUTOR AT SENTENCING

ADAM M. GERSHOWITZ'

INTRODUCTION

Prosecutors are widely considered to be the most powerful
actors in the criminal justice system.! And federal prosecutors are
particularly feared.> While some recent scholarship casts doubt on
the power of prosecutors,’ the prevailing wisdom is that
prosecutors run the show, with judges falling in line and doing as
prosecutors recommend.*

This Article does not challenge the proposition that
prosecutors are indeed quite powerful, particularly with respect to
sentencing. There are many structural advantages built into the
system that combine to give prosecutors enormous influence over
sentences. For example, prosecutors have considerable power to

¥ Vice Dean and Hugh & Nolie Haynes Professor of Law, William & Mary Law
School. Thanks to Karly Newcomb and Gabby Vance for excellent research assistance.

! Many scholars have made this assertion. For a collection of the boldest
assertions of the power of prosecutors, see Jeffrey Bellin, The Power of Prosecutors, 94
N.Y.U. L. REv. 171, 176-78, 187-91 (2019). For fair measure, I should acknowledge
that I am among those who have made this assertion repeatedly. See Adam M.
Gershowitz, Consolidating Local Criminal Justice: Should Prosecutors Control the
Jails? 51 WAKE FOREST L. REV. 677, 677-78 (2016) (“No serious observer disputes
that prosecutors drive sentencing and hold most of the power in the United States
criminal justice system.”); Adam M. Gershowitz, Prosecutorial Shaming: Naming
Attorneys to Reduce Prosecutorial Misconduct, 42 U.C. DAVIS L. REV. 1059, 1061
(2009) (“Prosecutors are the most powerful actors in the American criminal justice
system.”); Adam M. Gershowitz, An Informational Approach to the Mass
Imprisonment Problem, 40 ARIZ. ST. L.J. 47, 84 (2008) (“[T]here are steps that can be
taken to encourage the system’s most powerful actors—prosecutors—to exercise their
authority in a manner likely to decrease incarceration.”).

2 See ROBERT H. JACKSON, The Federal Prosecutor, 24 J. AM. JUDICATURE SOC’Y
18, 18 (1940) (“[Alssembled in this room is one of the most powerful peace-time forces
known to our country. The prosecutor has more control over life, liberty, and
reputation than any other person in America.”).

3 My colleague Jeff Bellin is the leading voice questioning the scope of
prosecutorial power. He does not question that prosecutors are powerful, but instead
persuasively argues that the amount of power ascribed to them is over-stated. See
Jeffrey Bellin, Theories of Prosecution, 108 CALIF. L. REV. 1203, 1204, 1213 (2020);
Jeffrey Bellin, The Power of Prosecutors, 94 N.Y.U. L. REV. 171, 175-76, 182-85
(2019); Jeffrey Bellin Reassessing Prosecutorial Power Through the Lens of Mass
Incarceration, 116 MICH. L. REV. 835, 837 (2018) (disputing that prosecutors are the
root cause of prison growth).

* See infra note 10 and accompanying text.
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bring a slew of charges that will increase the prospects of a large
sentence.” Prosecutors also hold the cards in determining whether
defendants should receive the benefit of substantial assistance
motions for their cooperation.® The wide swath of aggravating
factors in criminal statutes and the Federal Sentencing Guidelines
also gives prosecutors considerable bargaining power over
sentencing in plea bargaining.” Moreover, prosecutors have a
strong lobbying presence to push legislatures to enact tougher
sentencing regimes.® All told, there are considerable structural
advantages that prosecutors hold in influencing the ultimate
sentence a defendant will face. This Article therefore does not
question that prosecutors hold a lot of power with respect to
sentencing.

What this Article does question however is the supposedly
significant persuasive power that federal prosecutors have to
influence judges at sentencing hearings. After criminal charges
have been filed, after the plea bargains—or trials—have
concluded, and after the guidelines ranges have been calculated,
we eventually reach the final moment in the courtroom.
Prosecutors stand in front of the judge and argue for a specific
sentence that should be imposed on a defendant. Often the
sentence recommended by the prosecution varies considerably
from the position advocated by the defense attorney; prosecutors
sometimes base their arguments on drug quantities that are
higher than were computed in the guidelines calculations, or they
argue for other sentencing enhancements to apply.® Prosecutors
sometimes argue strenuously against mitigating factors raised by
the defense, such as poor health, family problems, or advanced
age. In short, the final event in a criminal case is a good old-

5 See, e.g., Ronald F. Wright, Trial Distortion and the End of Innocence in Federal
Criminal Justice, 154 UNIV. PA. L. REV. 79, 86 (2005); Richard A. Bierschbach &
Stephanos Bibas, Notice-and-Comment Sentencing, 97 MINN. L. REV. 1, 11 (2012)
(“The prosecutor’s charging decisions control [the sentencing] range to begin with.”);
Ronald F. Wright & Rodney L. Engen, The Effects of Depth and Distance in a Criminal
Code on Charging, Sentencing, and Prosecutor Power, 84 N.C. L. REV. 1935, 1953-56
(2006) (explaining how sentencing ranges and a large number of different offenses
empowers prosecutors with respect to plea bargaining and sentencing).

6 See, e.g., Peter A. Joy & Rodney J. Uphoff, Sentencing Reform: Fixing Root
Problems, 87 UMKC L. REV. 97, 102 (2018).

7 See Frank M. Bowman, III, The Failure of the Federal Sentencing Guidelines: A
Structural Analysis, 105 COLUM. L. REV. 1315, 1336, 1338-39 (2005).

8 See Rachel A. Barkow, Administering Crime, 52 UCLA L. REV. 715, 728 (2005).

® See Michael A. Simons, Prosecutors as Punishment Theorists: Seeking
Sentencing Justice, 16 GEO. MASON L. REV. 303, 329 (2009) (“[D]ozens of sentencing
enhancements are scattered throughout the federal criminal law . . ..”).
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fashioned, silver-tongued lawyering battle between the prosecutor
and the defense attorney.

Conventional wisdom has it that in these final moments,
when the defendant is about to learn his real fate, prosecutors
have considerable influence over the judges they appear before.!°
We typically assume that federal prosecutors, cloaked with the
prestige of representing the people of the United States of
America, are more likely to persuade the judge than the defense
attorneys who are pleading for mercy on behalf of a recently
convicted defendant.

That conventional wisdom about prosecutorial persuasiveness
at sentencing appears to be based more on lore than data. To date,
there has been no study analyzing how often judges actually follow
the sentencing recommendations of prosecutors. This Article
begins to fill that gap and offers reason to question the
longstanding assumption that federal prosecutors are influential
at sentencing hearings.

Relying on a dataset I assembled of 130 doctors prosecuted for
illegal opioid distribution between 2015 and 2019, this Article
shows that judges rejected federal prosecutors’ sentencing
recommendations over two-thirds of the time. Put differently,
prosecutors lost much more often than they prevailed at

10" See, e.g., Russell M. Covey, Plea Bargaining and Price Theory, 84 GEO. WASH.
L. REV. 920, 925 (2016) (“Prosecutors also have the power to influence sentences,
either directly through their charging decisions or through sentencing
‘recommendations’ to judges. Because judges usually defer to these recommendations,
prosecutors effectively command the power to set sentences even in jurisdictions that
formally allow judges wide sentencing discretion.”); Inga Ivsan, To Plea or Not to Plea:
How Plea Bargains Criminalize the Right to Trial and Undermine our Adversarial
System of Justice, 39 N.C. CENT. L. REV. 134, 145 (2017) (“Judges openly defer to
prosecutors, rarely challenging plea agreements and frequently following prosecutors’
sentencing recommendations.”); Shayna M. Sigman, Comment, An Analysis of Rule
11 Plea Bargain Options, 66 U. CHI. L. REV. 1317, 1324 (1999) (“First, judges usually
follow the nonbinding recommendation in type B agreements.”); Albert W. Alschuler,
The Trial Judge’s Role in Plea Bargaining, Part I, 76 COLUM. L. REV. 1059, 1065
(1976) (noting that “[s]tudents of the criminal courts of many American jurisdictions
have noted that judges almost automatically ratify prosecutorial charge reductions
and sentence recommendations”); Welsh S. White, A Proposal for Reform of the Plea
Bargaining Process, 119 U. PA. L. REV. 439, 443 (1971) (“While the assistant
prosecutor’s sentence recommendation is not binding, Philadelphia judges generally
adhere to it.”); Ani Ogenesian, Note, The Confrontation Clause: Employing The
Greatest Legal Engine Ever Invented for the Discovery of Truth to Promote Justice in
Criminal Courts, 51 LOY. L.A. L. REV. 681, 693 (2018) (“In addition, prosecutors may
recommend lenient and reduced sentencing to a trial judge. Judges are highly
deferential to prosecutors’ recommendations and rely heavily upon ‘the government’s
substantial assistance motion’ and ‘evaluation of the assistance received’ in making
sentencing determinations.”).
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sentencing. And judges often rejected the prosecutors’ sentencing
positions by dramatic margins. In 23% of cases, judges imposed a
sentence that was half or even less than half of what prosecutors
recommended. In 45% of cases, judges imposed a sentence that
was at least one-third lower than what prosecutors requested. In
short, prosecutors lost most of the time at sentencing, and they
often lost big.

Although this sentencing data involves a unique type of
defendant in a particular category of cases, it should nevertheless
give us pause about the conventional narrative that prosecutors
are all-powerful. Prosecutors, quite simply, may not wield as
much power in the courtroom as we have thought.

Part I of this Article describes the cases of doctors who were
convicted and sentenced for illegally distributing opioids. Part I
explains how I located a large sample of federal cases involving
drug-dealing doctors and where I procured the prosecutors’
sentencing recommendations that are usually hidden from public
view. Part II reports the findings that prosecutors often lose at
sentencing. In particular, Part II demonstrates that whether
prosecutors made sentencing recommendations within, below, or
above the Federal Sentencing Guidelines, judges consistently
rejected those recommendations and imposed shorter prison terms
than prosecutors sought. Part II also reports the surprising
finding that prosecutors did not seek to penalize defendants who
went to trial by recommending sentences at the high-end of the
guidelines range. Finally, Part III considers the extent to which
we can extrapolate larger conclusions from a unique dataset of
quasi-white-collar offenders.!!

1 Defining the term “white-collar crime” is a surprisingly difficult and
longstanding problem. See, e.g., Lucian E. Dervan & Ellen S. Podgor, “White-Collar
Crime:” Still Hazy After All These Years, 50 GA. L. REV. 709, 714-15 (2016) (explaining
the difficulty of defining the term and noting that the “failure to have a clear definition

. can also skew sentencing statistics. This is particularly true when statutory
conduct is lumped together without a recognition that different forms of criminality
may be prosecuted under generic statutes.”).
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I. IDENTIFYING THE DOCTORS WHO FUELED THE OPIOID CRISIS
AND THE PROSECUTORS’ SENTENCING RECOMMENDATIONS

A. Drug Dealers in White Coats

Some doctors contributed to the opioid crisis by inadvertently
over-prescribing oxycontin and similar drugs.’? This Article does
not focus on the doctors who acted in good faith and were tricked
into prescribing narcotics to drug-seeking patients. Instead, this
Article considers the doctors who engaged in criminal activity by
selling opioids for cash.’ These doctors acted just like street drug
dealers by selling drugs rather than prescribing them for medical
needs. While doctors are authorized to prescribe controlled
substances, they are not permitted to do so without a legitimate
medical purpose and outside the standard of practice.* Doctors
who see patients for only a moment in order to sell pills without
conducting physical examinations or diagnostic tests are engaged
in drug dealing in violation of federal and state law.'®

In some cases, the doctors’ misconduct was extremely
obvious—seeing up to 100 patients a day, charging upwards of
$300 in cash for a prescription, or engaging in conspiracies to
import fake patients and write them unnecessary prescriptions.!®
Some doctors prescribed millions of illegitimate pills.!” Other
doctors engaged in less egregious criminal activity by running
legitimate medical practices, but selling opioids on the side to earn
extra cash or to feed their own addictions.’® In some cases, the
doctors—including cardiologists, radiologists, and even a

12 See Adam M. Gershowitz, The Opioid Doctors: Is Losing Your License a
Sufficient Penalty for Dealing Drugs, 72 HASTINGS L.J. 871, 886-87 [hereinafter
Gershowitz, The Opioid Doctors].

13 See Adam M. Gershowitz, Punishing Pill Mill Doctors: Inconsistent Sentences
in the Opioid Epidemic, 54 U.C. DAVIS L. REV. 1053, 1055-56 (2020) [hereinafter
Gershowitz, Punishing Pill Mill Doctors].

14 See 21 C.F.R. § 1306.04(a) (explaining that “[a]ln order purporting to be a
prescription issued not in the usual course of professional treatment or in legitimate
and authorized research is not a prescription” and the person issuing it “shall be
subject to the penalties provided for violations of the provisions of law relating to
controlled substances”).

5 See id.

16 See Gershowitz, Punishing Pill Mill Doctors, supra note 13, at 1065, 1078.

17 See id. at 106768, 1074-75, 1078, 1080, 1083, 1086, 1093-95.

18 See, e.g., Press Release, U.S. Dep’t of Justice, U.S. Atty’s Office E.D. Cal,,
Physician Practicing in Grass Valley and Yuba City Sentenced to Over 4 Years in
Prison for Illegal Prescription Practice (Feb. 22, 2018), https:/www justice.gov/usao-
edca/pr/physician-practicing-grass-valley-and-yuba-city-sentenced-over-4-years-
prison-illegal [https:/perma.cc/X4VM-XTLH].
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pathologist working as a medical examiner—had no business
prescribing opioids at all, no less large quantities of pills."?

Because it takes considerable resources to identify these
doctors and build a successful case against them, drug-dealing
doctors are typically prosecuted by U.S. Attorney’s Offices with
greater resources rather than state prosecutors who are already
stretched very thin.?® In recent years, the Department of Justice
has ramped up the number of prosecutions against doctors.*
Nevertheless, given the scope of illegal opioid prescribing, the
number of prosecutions is still relatively modest.?? The reason for
this is that doctor prosecutions are resource-intensive—often
requiring undercover DEA sting operations, reviewing tens of
thousands of pages of medical records, and hiring expert
physicians to testify that doctors were nefariously selling drugs
rather than being duped by clever drug-seeking patients.?® Given
the enormous investment of time and resources to prosecute drug-
dealing doctors, when a doctor is convicted and sentenced, the U.S.
Attorney’s Office typically takes a victory lap and issues a press
release describing the doctor’s misconduct and the sentence
imposed.*

¥ See, e.g., Torsten Ove, Ex-Doctor Gets Prison for Opioid Diversion Scheme,
PITTSBURGH POST-GAZETTE, May 10, 2019 (radiologist); Press Release, U.S. Dep’t of
Justice, U.S. Atty’s Office D. Nev., Nevada Cardiologist Sentenced to 3 Years in Prison
for Unlawful Distribution of Opioids (May 8, 2019), https:/www.justice.gov/usao-
nv/pr/nevada-cardiologist-sentenced-three-years-prison-unlawful-distribution-
opioids#:~:text=Patel%2C%20a%20northern%20Nevada%20cardiologist,United %20
States%20Attorney%20Nicholas%20A [https:/perma.cc/MA5U-TBYB] (cardiologist);
Press Release, U.S. Dep’t of Justice, U.S. Atty’s Office N.D. Ga., Former Georgia
Medical Examiner Sentenced for Opioid Conspiracy (Aug. 30, 2018),
https://www justice.gov/usao-ndga/pr/former-georgia-medical-examiner-sentenced-
opioid-conspiracy [https:/perma.cc/TZS8-96MQ] (pathologist).

20 See Gershowitz, The Opioid Doctors, supra note 12, at 913-14.

2 See Josh Bowers & Daniel Abrahamson, Kicking the Habit: The Opioid Crisis,
America’s Addiction to Punitive Prohibition and the Promise of Free Heroin, 80 OHIO
ST. L.J. 788, 808-09 (2019) (describing federal efforts to cut opioid prescriptions
through increased prosecutions).

2 See Gershowitz, The Opioid Doctors, supra note 12, at 875, 886-894.

% See id. at 917.

% The Appendix of this article includes citations to nearly 100 press releases from
U.S. Attorney’s offices announcing the final sentences imposed on doctors convicted of
illegal distribution of opioids. See infra endnotes i—cxxx.
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B. Collecting Data on Doctor Prosecutions and Sentencing
Recommendations

Relying on press releases from U.S. Attorney’s Offices and
news reports in Westlaw and Lexis news databases, I identified
169 doctors who were convicted of illegally prescribing or
conspiring to prescribe opioids under the federal drug distribution
statutes between 2015 and 2019.% I then reviewed the docket and
filings in each case in an effort to locate the Government’s
sentencing recommendations. I reviewed plea agreements,
sentencing memoranda filed by the federal prosecutors and the
defense attorneys, and transcripts of sentencing hearings. These
filings turned up the Government’s sentencing recommendations
for most of the cases.

Unfortunately, prosecutors did not file sentencing
memoranda in all cases. In some cases, prosecutors did file
sentencing memoranda, but those documents were sealed and not
publicly accessible.?® While the prosecution’s sentencing position
almost certainly would have been revealed at the sentencing
hearing, transcripts do not exist for some sentencing proceedings.
In pleading guilty, defendants typically waive their appellate

% T ran the following search in the Westlaw news database: “doctor or dr. and
opioid or oxy! or vicodin or hydrocodone or fentanyl and (sentence /30 month! Or year)
& DA(aft 12-30-2014 & bef 01-01-2020).” I then had two research assistants conduct
the same search in the Lexis database in case additional documents could be found
there. These searches returned more than 5,000 documents, which I then reviewed
one-at-a-time. During my review, I excluded doctors who were convicted solely of
possessing drugs for personal use. I also excluded doctors who were convicted only of
health care fraud, Medicaid fraud, or other related offenses. I focused only on doctors
who were convicted in federal court of illegally distributing drugs or conspiring to do
so. Finally, in reviewing the federal drug distribution cases, I excluded doctors who
were convicted of drug distribution that caused the death of the victim. Those cases
carry a mandatory minimum sentence of twenty years which dramatically reduced
the sentencing range and thus the power of prosecutors to recommend a particular
sentence. See 21 U.S.C. § 841(b)(1)(A)(viii). After applying this methodology, I was left
with a sample of 169 cases. I am certain that this number is under-inclusive and that
there are likely a number of other doctors who were federally prosecuted for opioid
distribution between 2015 and 2019. I may have missed such cases because there were
no news reports or press releases about the prosecutions, perhaps because they
occurred in small towns without a major news outlet. While U.S. Attorneys’ Offices
commonly write press releases when a doctor is convicted or sentenced for dealing
opioids, it is also possible that short-staffed offices may have skipped writing press
releases in some cases. While I am certain that the full universe of cases is larger than
my sample, I have no reason to believe my sample of 169 cases is not representative.

% In all likelihood, some sentencing memoranda were sealed in order to shield
victims who may have overdosed, as well as to hide the identity of cooperating
witnesses who prosecutors want to keep confidential.
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rights,?” and therefore do not spend the money to buy an expensive
transcript of the sentencing proceeding.

In an attempt to fill in the gaps in my data, I contacted the
prosecutors and defense attorneys who litigated the cases. While
a number of lawyers provided missing information about their
cases, some did not reply. In the end, I had to exclude thirty cases
for which I could not acquire any information about the
prosecutor’s sentencing position.

In reviewing the court filings, I was also forced to exclude nine
additional cases. First, I excluded three cases in which the federal
prosecutors did not make a specific numerical sentencing
recommendation.?® Second, I also excluded three cases in which
prosecutors’ sentencing positions were too open-ended to assess
whether the judges were following the prosecutors’
recommendations.?  For instance, prosecutors asked for a
“significant sentence of incarceration” for Dr. William Bacon and
his guidelines range was up to 240 months, but the judge imposed
seventy-two months.?® While my instinct was that seventy-two
months was not what the prosecutor meant by “significant

%7 Federal circuit courts have consistently upheld appellate waivers in plea
agreements. See Julian A. Cook, III, Federal Guilty Pleas Under Rule 11: The
Unfulfilled Promise of the Post-Boykin Era, 77 NOTRE DAME L. REV. 597, 629 (2002).
Indeed, there is evidence that defendants sometimes trade their appellate rights for
sentencing concessions from the prosecutor. See Nancy J. King & Michael O’Neill,
Appeal Waivers and the Future of Sentencing Policy, 55 DUKE L.dJ. 209, 232-36 (2005).

2 This included the cases of Drs. Luis Collazo, Keyhosrow Parsia, and Clarence
Verdell. See Government’s Sentencing Memorandum at 7-8, United States v. Collazo
(E.D. Mich. May 29, 2015) (No. 2:12-cr-20595-NGE-MKM); Transcript of Sentence at
31-33, United States v. Verdell (E.D. Pa. Feb. 1, 2018) (No. 2:16-cr-00340-LS); Email
from Robert Livermore, Ass’t U.S. Att’y, to author (Oct. 15, 2019, 12:19 PM EST) (on
file with author) (noting that he did not make a sentencing recommendation in the
Parsia case). I did, however, include cases in which prosecutors informed the court
that they had “no objection to the guidelines calculation” as I believed that the court
would interpret that language as an endorsement of a sentence within the guidelines
range. In the interest of clarity, when prosecutors used that language, I included it in
the tables below.

2 About one-third of all federal U.S. Attorney’s Offices have a policy of not
recommending specific sentences for cooperating defendants. See Stephanos Bibas,
Plea Bargaining Outside the Shadow of Trial, 117 HARV. L. REV. 2463, 2518 (2004).

30 See Sentencing Transcript at 18, 25, United States v. Bacon, No. 7:16-cr-00002-
HL-TQL (M.D. Ga. Dec. 5, 2018); Press Release, U.S. Dep’t of Just., U.S. Att’y’s Off.,
M.D. Ga., Sentences Handed Down for Illegal Pill Mills Operating in Valdosta and
Columbus (Dec. 7, 2018), https://www justice.gov/usao-mdga/pr/sentences-handed-
down-illegal-pill-mills-operating-valdosta-and-columbus [https://perma.cc/9LFD-
EGQQ9I.
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sentence,” that assessment would be only a guess.?! Accordingly,
I excluded Dr. Bacon’s case.

Finally, I also excluded three cases in which prosecutors made
a 5K1.1 motion to reduce a sentence for substantial assistance®?
but did not specify how much of a departure would be appropriate.
For example, in the case of Dr. Jerome Sherard, prosecutors
agreed with the pre-sentence report that the guidelines range was
210 to 262 months. Prosecutors sought an unspecified decrease
for cooperation under 5K1.1 and the judge imposed sixty months.3?
Because I could not determine whether the dramatic difference
between the guidelines range and the ultimate sentence is what
the prosecutor was requesting, I did not include this case or others
that were similarly ambiguous.?

In sum, I excluded thirty cases for lack of information and
nine additional cases because of the impossibility of properly
coding them. Thus, after starting with 169 doctors who were

31 Similarly, in the case of Dr. Kevin Lowe, prosecutors requested a “substantial
sentence” but did not include a specific number. The guidelines range called for a
sentence of up to 240 months and the judge imposed 144 months. See Press Release,
U.S. Dep’t of Just., U.S. Att’y’s Off., S.D.N.Y., Doctor and Owner of Bronx Clinics
Involved in Illegal Distribution of More than 5 Million Oxycodone Pills Is Sentenced
to 12 Years in Prison (Jan. 11, 2016), https://www.justice.gov/usao-sdny/pr/doctor-
and-owner-bronx-clinics-involved-illegal-distribution-more-five-million
[https://perma.cc/X36L-ZKKL]; United States v. Lowe, 1: 14-cr-00055-LGS (S.D.N.Y.
Jan. 7, 2016), at 15, 21. It was impossible to tell however whether the 144 months was
an endorsement or a rejection of the prosecutor’s request for a “substantial sentence.”
The third case in this category was Dr. Moshe Mirilashvili. The prosecution
maintained that the guidelines calculation was 292-365 months, and it requested a
“substantial sentence.” The court imposed 160 months. See Press Release, U.S. Dep’t
of Just., U.S. Att’y’s Off.,, S.D.N.Y., New York Doctor Sentenced to More Than 13
Years in Prison for Unlawfully Dispensing Nearly 1 Million Oxycodone Pills (Sept. 28,
2016), https://www justice.gov/usao-sdny/pr/new-york-doctor-sentenced-more-13-
years-prison-unlawfully-dispensing-nearly-1-million [https://perma.cc/HH35-7VM4];
Sentencing Memorandum of the United States at 11, United States v. Mirilashvili,
No. 1:14-cr-00810-CM (S.D.N.Y. Sept. 21, 2016).

32 See U.S.S.G. 5K1.1 (“Upon motion of the government stating that the defendant
has provided substantial assistance in the investigation or prosecution of another
person who has committed an offense, the court may depart from the guidelines.”).

33 See Minute Entry for Sentencing, United States v. Sherard, No. 1:12-cr-00104-
004 (E.D. Tn. Apr. 30. 2015); United States’ Response to Defendant’s Request for a
Downward Variance at 2, 20, United States v. Sherard, No. 1:12-cr-00104-004 (E.D.
Tn. Apr. 23, 2015).

34 The cases of Dr. William Belfar and Dr. Johnny DiBlasi fall into this category.
See Government’s Sentencing Letter at 2, United States v. Belfar, No. 13-cr-807-ALC
(S.D.N.Y. Dec. 6, 2018); See Email from Matthew Josephson, Ass’t U.S. Att’y, S. Dist.
of Ga., to author (Oct. 21, 2019, 9:24 AM EST) (on file with author).
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sentenced for opioid dealing and subtracting 39 cases, I was left
with a sample of 130 cases for this study.*

II. THE DOCTORS, THE PROSECUTORS’ RECOMMENDATIONS, AND
THE ACTUAL SENTENCES

This study explores the prosecutors’ success, at the moment of
sentencing, in convincing judges to impose their recommended
sentence. To explore the cases in a manageable way I begin by
breaking them into two categories: (A) cases in which judges
followed the prosecutors’ sentencing recommendations; and
(B) cases in which judges rejected the prosecutors’ sentencing
recommendations. Thereafter, 1 explore other variables:
(C) whether prosecutors were unsuccessful because their
recommendations were tethered closely to guidelines calculations
that judges thought were too high; (D) whether judges rejected
prosecutors’ recommendations because the prosecutors were
trying to impose an above guidelines sentence or high-end
guidelines sentence on defendants who went to trial rather than
plead guilty; and (E) whether judges were more inclined to follow
prosecutors’ recommendations in later years when the opioid crisis
was better known.

I begin with the modest number of cases in which judges did
in fact follow the prosecutors’ recommendations.

A. Judges Followed the Prosecutors’ Sentencing
Recommendations in Only 1/3 of Cases

Of the 130 cases where doctors were sentenced for illegally
distributing opioids, judges followed prosecutors’ sentencing
recommendations in only forty-two cases.?®* This amounts to

3% For each of the 130 cases, I was able to ascertain the federal district where it
was prosecuted, the year of prosecution, whether the defendant plead guilty or went
to trial, the government’s sentencing range, and the ultimate sentence. For 117 of the
130 cases, I was also able to determine the guidelines range. In the other thirteen
cases, the guidelines range was inaccessible. While the probation office prepares a pre-
sentence report for each case that specifies a guidelines range, unfortunately, the pre-
sentence report is sealed and available only to the parties, not the public. See, e.g.,
United States v. Munir, 953 F. Supp.2d 470, 476 (E.D.N.Y. 2013) (“Presentence
reports operate outside the realm of the First Amendment’s protections and are not
considered public documents under the common law.”). Thus, if the guidelines range
is not stated in other documents—such as the transcript of the sentencing hearing—it
is not available.

3 Even this number is somewhat inflated though because in seven of the forty-
two cases the prosecutor’s sentencing recommendation was a negotiated part of the
plea agreement. Thus, in seven of the forty-four cases, judges were really following
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judges following prosecutors’ recommendations in only about one-
third of the cases.

The extent of the doctors’ misconduct in these forty-two cases
ran the gamut in terms of seriousness. For instance, Dr. Julio
Gabriel Diaz, who was known as the “[c]andyman,” was running a
pill mill.*” In just one year, he wrote 1.7 million prescriptions for
painkillers, with patients paying cash and receiving quantities
and combinations of drugs that other doctors who testified said
were unheard of.*® The judge imposed a 327 month, within
guidelines, sentence.?® On the opposite extreme, prosecutors
successfully sought sentences for defendants who were writing
small numbers of illegal prescriptions? or doctors who appeared
to be improperly prescribing drugs to get the money necessary to
feed their own addictions.*! In these types of cases, prosecutors
sought only a few months or years in prison and convinced judges
that those sentences were appropriate.

When prosecutors were successful in their sentencing
recommendations, those recommendations were typically for a
sentence within the guidelines range. I was able to identify the
guidelines range for thirty-three of the forty-two cases. In those
thirty-three cases, prosecutors recommended a guidelines
sentence in nineteen cases, and a below guidelines sentence in
thirteen cases. In only one instance did prosecutors advocate for
a sentence above the guidelines range and convince the judge to
impose that higher sentence.

Table 1 shows the cases in which prosecutors were successful
in persuading judges and the underlying data in those cases,

the plea deal agreed to by both parties, not a sentencing recommendation of the
prosecutor that conflicted with the defense position.

37 See Press Release, U.S. Dep’t of Just., U.S. Att’y’s Office, C.D. Cal., Santa
Barbara Doctor Sentenced to Over 27 Years in Federal Prison for Writing Huge
Quantities of Dangerous Narcotics (Dec. 7, 2015), https://www.justice.gov/usao-
cdca/pr/santa-barbara-doctor-sentenced-over-27-years-federal-prison-writing-
prescriptions-huge [https:/perma.cc/Q7ED-4XGM].

3 See id.

3 See id.

40 See Press Release, U.S. Dep’t of Just., U.S. Att’y’s Office, W.D. Va., Norton
Doctor  Sentenced on  Federal Drug Charges (Dec. 15, 2017),
https://www justice.gov/usao-wdva/pr/norton-doctor-sentenced-federal-drug-charge
(discussing Dr. Felix Shepard who plead guilty to writing 47 illegal prescriptions).

41 See, e.g., Cave City Dentist Sentenced in Federal Court, WBKO (Mar. 20, 2017),
https://www.wbko.com/content/news/Cave-City-dentist-sentenced-in-federal-court-
416645193.html  [https://perma.cc/DE2G-6HAZ] (discussing case of dentist,
Christopher Steward).
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including the guidelines range, the government’s sentencing
recommendation, and the ultimate sentence.

Table 1: Cases Where the Judge Followed the Prosecutor’s

Recommendation

Doctor Trial Year Guidelines | Government’s Judge’s

or Range Recommendation Sentence

Plea
Arman Trial 2019 135-168 135-168 months 135
Abovyan' months months
Michael Alson | Plea 2019 N/A 36 months 36 months
Smithi
Nevorn Plea 2017 210-240 66 months 66 months
Askari'ft months
Muhammad Plea 2016 N/A 30 months (pursuant | 30 months
Wasim Al to plea deal)
Shelinder Plea 2017 N/A 180 months (pursuant | 180
Aggarwal” to plea deal) months
Sardar Trial 2017 Life At least 229 months 276
Ashrafkhan" months
Rafael Beier'i Trial 2017 188-235 188-235 months 192

months months
Wayne Plea 2019 70-87 84 months 84 months
Celestine"ii months
Steven Joseph | Plea 2015 108-135 120 months 120
Collins™ months months
Albert R. | Plea 2017 24-30 24-30 months 24 months
Cowiex months
Howard Greg | Plea 2019 N/A 240 months (pursuant | 240
Diamond* to plea deal) months
Julio  Gabriel | Trial 2015 262-327 262-327 months 327
Diaz*i months months
Sundiata  El- | Trial 2018 188-235 151 months 151
Amini months months
Frederick Plea 2018 N/A 120 months 120
Floyd*¥ months
Fred Gilliard™ | Plea 2019 N/A 54 months (pursuant | 54 months
to plea agreement)

Jaime Plea 2016 N/A 100 months 100
Guerrero™! months
Tod Hagins*# Plea 2018 57-71 57-71 months 57 months
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months
Stanley Plea 2017 0-6 months | 0-6 months Probation
Heatwolexi
Steven Plea 2019 135-168 87 months 87 months
Hefter~x months
Eric Jacobson™ | Plea 2016 135-168 84-108 months | 96 months
months (negotiated
agreement with
defense)
Pawankumar Plea 2019 135-168 108 months 108
Jain®™ months months
Richard Plea 2017 108-135 108-135 months 108
Johns*it months months
James  Brian 2016 70-87 70-87 months 70 months
Joyner=ii months
Gurcharan Plea 2018 0-13 High End of 0-13 | Probation
Singh months months
Kanwal>"
John Plea 2015 168-210 84 months (pursuant | 84 months
Katsetos™" months to plea agreement)
Michael Plea 2017 235-240 235-240 months 240
Kostenko®vi months months
Nibedita Plea 2015 108-135 30-84 months 48 months
Mohanty=i months
Adelfo Trial 2017 292-360 At least 180 months 228
Pamatmat*Vii months months
Devendra I. | Plea 2019 30-37 37 months 37 months
Patel=ix months
Robert Tinoco | Plea 2019 57-71 57 months 57 months
Perezx months
Shriharsh Plea 2019 135-168 87 months 87 months
Laxman months
Polex=
Robert Rand=i | Plea 2017 78-97 120 months 120
months months
Richard Trial 2018 N/A 120 months 120
Rydzexii months
Clarence Trial 2017 360 months | 360 months 360
Scranage v to Life months
Felix Shepard, | Plea 2017 46 months 0-36 months 6 months

Jr XXXV
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Sanjay Plea 2015 63-78 Lower 50% of | 60 months
Sinhaxxvi months, but | Guidelines Range,

60-month but moot b/c of

statutory statutory maximum

maximum
Christopher Plea 2017 18-30 18-30 months 18 months
Steward=vit months
Rassan M. | Plea 2018 135-168 No more than 60 | 60 months
Tarabein®vii months months (under plea

deal)

Tad W. | Trial 2019 N/A 240 months 240
Taylor=xix months
Margaret Plea 2019 36-84 84 months 84 months
Temponeras*! months

(pursuant

to binding

plea

agreement)
Donald Plea 2017 108-135 120 months 120
Willems*!i months months
Jerry Yeeli Plea 2015 46-57 Below Guidelines 12 months

months

Total Cases: 42

B. Judges Rejected Prosecutors’ Recommendations in Two-
Thirds of Cases

The heart of this Article is the cases in which judges rejected
prosecutors’ sentencing recommendations. And there are a lot of
those cases. In 88 of 130 cases—a striking 68% of cases—judges
declined to follow the prosecutor’s proposed sentence.

Even more striking than the number of rejections is the extent
to which the judges differed from the prosecutor’s
recommendations. In twenty-six of the eighty-eight cases (30%),
judges sentenced defendants to half or even less than half of what
prosecutors recommended. In another twenty-seven cases, judges
imposed sentences that were 30% to 49% less than what
prosecutors recommended.

Indeed, prosecutors even lost big when judges imposed more
prison time than the prosecutors recommended. Judges sentenced
doctors to more prison time than prosecutors recommended in six
cases. And in four of those six cases, the difference between the
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prosecutor’s recommendation and the judge’s sentence was 50% or
more.

As Table 2 documents below, when prosecutors’
recommendations at sentencing were rejected, the variations were
notably large. In fifty-eight of the eighty-eight cases (66%), there
was a 30% or greater difference between the prosecutors’
recommendation and the actual sentence. Put differently, in
almost two-thirds of the cases where prosecutors lost at
sentencing, the margin of the loss was 30% or greater.

Finally, as Table 2 also indicates, prosecutors lost in very
serious cases as well as in cases involving relatively small
quantities of drugs. Some of the doctors were running egregious
pill mills and prescribed millions of pills in exchange for cash.
Some doctors even conspired to import fake patients who would fill
prescriptions and turn them over to street dealers who would in
turn pay the doctors. These pill mill cases typically carried huge
guidelines ranges. Prosecutors lost at sentencing in these cases.
But they also lost in cases in which the doctors’ behavior was much
less egregious.

Table 2: Cases Where the Judge Did Not Follow the Prosecutor’s

Recommendation
Doctor | Trial | Year | Guideline | Government’s Judge’s Difference
or Range Recommendation | Sentence from Govt
Plea Rec.*?
Venkat | Plea 2019 | 30-37 30 months 24 months -20%
Aachi months
xliii
Troy Plea 2019 | N/A Probation 18 months +100%
Adolfso
nxliv
Omar Plea 2019 | 37-46 37-46 months 24 months -35%
Almusa months

42 When the Government recommended a sentence within the guidelines range
(rather than a specific number of months), I utilized the bottom of the guidelines range
when the judge sentenced below, and the top of the guidelines range in the handful of
cases where the judge exceeded the range. For cases in which the Government
recommended Life, I converted this to fifty years (600 months) in order to be able to
compute a percentage difference between the government’s recommendation and the
judge’s sentence. Similarly, I converted probation and home confinement to zero
months so that I could compute a percentage difference between the government’s
recommendation and the judge’s sentence.
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xly
Hussei Plea 2015 135-168 108-134 months 84 months -22%
n months

Awada

xlvi

Gavin Plea 2017 | 70-87 52 months 32 months -38%
Awerbu months

Chxlvii

Sathish | Plea 2015 | 46-57 57-71 months 18 months -68%
Babu months

xlviii

Dwight | Trial | 2019 | 151-188 240 months 151 months | -37%
L. months

Bailey

xlix

Alan Plea 2017 | 10-16 No objection to 10- | Probation -100%
Barnett months 16 month range

1

Matthe | Plea 2015 | 46-57 46-57 months 36 months -22%
w months

Bennet

i

Noel Plea 2017 | 57-71 71 months 50 months -30%
Blackm months

anlii

Joseph | Plea 2018 | 168-210 168 months 96 months -43%
Burton months

liii

Mark Plea 2018 | 87-108 108 months 72 months -33%
Buzzar months

dliv

Nichola | Plea 2018 | 70-87 Low end of the | 52 months -26%
s Capos months guidelines range

Jr.lv

Daniel Plea 2018 | 151-188 168-210 months 160 months | -5%
Cham!i months

James Trial | 2017 | Life Life 180 months | -70%
Chaney

1vii

Zongli Plea 2019 | 108-135 120 months 135 months | +13%
Chang months

Iviii




2021] ALL-POWERFUL FEDERAL PROSECUTOR 597
James Trial | 2015 | 292-365 240 months 120 months | -50%
Earl months
Chapm (subject to
anlix 240 month

statutory

maximum)
Michael | Plea 2016 | 63-78 78 months 36 months -54%
Roger months
Chiarot
tino™
John Trial | 2017 | 360 months | 420 months 240 months | -43%
Couch™ to Life
Gazelle | Trial | 2018 | 860 months | 860 months 420 months | -51%
Craigi
Fanny Plea 2016 | 168-186 117 months 96 months -18%
Dela months
cruzlxiii
Michael | Plea 2019 | 57-71 57 months 30 months -47%
Lee months
Cummi
ngskv
Donova | Trial | 2018 | 235-293 288 months 240 months | -17%
n Dave months
Dixon™
Richard | Trial | 2017 | 70-87 At least 180 months | 60 months -67%
Evans months
Ixvi
Madhu | Plea 2016 | 46-57 36 months 18 months -50%
Gargvi months
John M. | Trial | 2018 | 235-293 293 months 235 months | -20%
Gayden months
Ixviii
Jeanne | Trial | 2019 | 262-327 262 months 210 months | -20%
E. months
Germei
llxix
Alan Trial | 2018 121-151 121-151 months 60 months -50%
Arnold months
Godofs
kyb
Carlos Plea 2017 | 70-87 49 months 12 months -76%
Godoy months
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Ixxi

Jose Plea 2016 | 46-57 46-57 months 96 months +68%
Jorge months

Abbud

Gordin

holxxii

Timoth | Trial | 2019 | 480 months | 480 months 252 months | -48%
y

Gowder

Ixxiii

Horace | Plea | 2018 | 10-13 No less than 13 | 12 months | -8%
Paul months months and a day

Guerra

IleXiv

Jeffrey | Plea 2016 | 108-135 108-135 months 78 months -28%
Gundel months

Ixxv

Gary Plea 2019 | 87-108 108 months 100 months | -7%
Hartma months

nlxxvi

Clella Plea | 2017 | N/A 24 months 12 months | -50%
Louise and a day

Hayes

Ixxvii

Brian Plea 2015 | 57-71 70-87 months 63 months -10%
Heim months

Ixxviii

Steven Plea 2019 | 57-71 71 months 41 months -42%
Arthur months

Holper

Ixxix

Francis | Plea | 2016 | 46-57 8-14 months Probation -100%
co months

Huidor-

Figuero

alxxx

Jay K. | Plea 2019 | 18-24 78 months 15 months -81%
Joshi months

Ixxxi

Edd Plea 2017 | 6-12 6-12 months 18 months +50%
Jones months

Ixxxii




2021] ALL-POWERFUL FEDERAL PROSECUTOR 599
Alex Plea 2019 | 108-135 108 months 60 months -44%
Kafi months
Ixxxiii
Azad Trial | 2018 | 41-51 41-51 months 24 months -41%
Khan months
Ixxxiv
David Plea | 2018 | 87-108 108 months 70 months -35%
Kirkwo months
Odlxxxv
Naeem Trial | 2015 121-151 151 months 24 months -84%
Kohli months
Ixxxvi
George | Trial | 2017 | 292-365 292-365 months 48 months -84%
Kudma months
nilxxxvii
Mahesh | Plea | 2015 | 33-41 33-41 months 28 months -15%
Kuthur months
ulxxxviii
Shoupi | Plea 2019 | 37-46 41 months 12 months | -71%
ng months and one
1, bcxix day
Oscar Plea 2016 | 51-71 71 months 57 months -20%
Linares months
John Plea 2019 | 87-108 108 months 87 months -19%
Alan months
Littlefo
rdxci
Ernesto | Trial | 2019 | 188-235 96 months 60 months -38%
Lopez months
Avinoa | Plea 2018 | 168-210 168-210 months 110 months | -35%
m months
Luzon
Gracia Plea | 2015 | 70-87 60 months 54 months -10%
Mayard months
Donatu | Trial | 2018 | 188-235 No objection to | 96 months -49%
S 0. months guideline
Mbanef calculation
%
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Pravin Plea 2016 | 57-71 57-71 months 24 months -58%
V. months

Mehta

Andres | Trial | 2018 | 60-78 240 months 78 months -67%
Mencia months

Joel Trial | 2016 | 33-41 120 months 60 months -50%
Miller months

Joel Plea | 2015 | 87-108 87-108 months 66 months -24%
Adrian months

Milline

rxcix

Michael | Trial | 2016 | 151-188 160 months 96 months -40%
Minas® months

Rodney | Plea 2018 | 97-121 121 months 75 months -38%
Moret months

Sukhwi | Plea 2017 | 24-30 24 months 14 months -42%
nder months

Multan

icii

Christo | Plea 2018 | 37-46 46 months 41 months -11%
pher months

Owens

Marios Plea 2018 | 37-46 No objection to | 24 months -35%
Papach months guideline

ristou” calculation

Bharat | Plea 2018 | 87-108 87-108 months 54 months -38%
Patel® months

Consta | Plea 2018 | 151-188 High End 0of 151-188 | 144 months | ~-20%
ntino months month range

Perales

Michael | Plea | 2016 | 57-71 57-71 months 32 months -44%
Randall months

Roy Trial | 2018 | 168-210 168 months 50 months -70%
Reynol months

dscviii

William | Plea | 2017 | 108-130 60 months 54 months -10%
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Richard months
Soncix
Edward | Trial | 2018 | 87-108 97 months 60 months -38%
Ridgill= months
Robert Plea | 2017 | 108-135 No more than 70 | 120 months | +71%
Ritchea months months
Kennet | Plea 2019 | 37-46 37 30 months -19%
h months
Rivera-
Kolbcxii
Romie Trial | 2017 | 235-293 199 months 130 months | -35%
Earl months
Roland
Anthon | Plea 2017 | 6-12 No objection to | Probation -100%
y months guideline
Rossi®v calculation
Xiulu Trial | 2017 | Life 480 months 252 months | -48%
Ruan®v
Russell | Plea | 2017 | 87-108 30-37 months 24 months -20%
Sachs months
Gilbert | Plea 2018 | N/A 120 months | 145 months | +21%
o (pursuant to plea
Sanche deal)
Zcxvii
James Plea 2019 | 63-78 36 months 15 months | -100%
Stein- months home
Sherida confinemen
n t
Shelby
Derron | Plea 2015 | 235-293 235-293 months 180 months | -23%
McRae months
Simon
Alan Plea 2018 | 57-71 57-71 months 48 months -16%
Summe months
rs®™
Andrew | Trial | 2015 | 63-78 235 months 63 months -73%
Sune months




602 ST. JOHN’S LAW REVIEW [Vol. 95:581

Debora | Plea 2017 | 135-168 Nothing Less than | 120 months | -11%
h Gayle months 135 months

Thomas

John Plea | 2019 | 46-57 57 months 51 months -11%
Van months

Wucxxiii

Carlos Trial | 2019 | 240 months | 240 months 156 months | -35%
Luis (pursuant

Venega to statutory

goxiv maximum

Mackie Plea 2018 210-240 210-240 months 188 months | -10%
James months

Walker,

Jroy

Frederi | Plea 2016 | 37-46 37-46 months 18 months -51%
ck months

Weintr

aubcxxvi

Henri Trial | 2017 | 360 months | 240 months 120 months | -50%
Wetsela to Life

arcxxvii

Simmo Trial | 2016 | 188-235 188 months 100 months | -47%
n Lee months

Wilcox

Richard | Plea | 2017 | 108-135 87-108 months 60 months -31%
William months

Scxxix

Gerald Plea 2016 | N/A 72 months 36 months -50%
Wisebe

e

Total Cases: 88

The big-picture takeaway from Tables 1 and 2 is that
prosecutors lost a lot more than we would expect. Conventional
wisdom has long been that prosecutors call the shots at
sentencing. Yet, in 88 of 130 cases, judges rejected prosecutors’
sentencing recommendations. As noted, the prosecutors often lost
big. More than one-third of the eighty-eight cases involved judges
sentencing at 50% or greater difference from what prosecutor
requested. In 66% of cases, judges imposed a sentence that varied
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from the prosecutor’s recommendation by 30% or more. Usually,
when prosecutors’ recommendations failed it was because they
sought more prison time than the judge was willing to impose. But
in six cases, prosecutors actually sought less time than the judge
imposed.

The next question to consider is why prosecutors lost at
sentencing. There are a number of possibilities. First, it could be
that prosecutors are sticking to the guidelines ranges while judges
are departing from them. Second, prosecutors could be seeking to
impose severe penalties on defendants who refuse to plead guilty,
while judges reject the so-called trial penalty. A third theory could
be that prosecutors were ahead of judges in recognizing the opioid
crisis and thus sought much tougher sentences than judges agreed
with in early years of the crisis. While there is some truth to some
of these theories, the data examined below indicate that none of
them are particularly persuasive. Let us start with prosecutors’
adherence to the guidelines’ ranges.

C. Judges’ Refusal to Follow the Guidelines Partly Explains the
Lack of Prosecutorial Success

One initial reaction to prosecutors losing at sentencing might
be that prosecutors were unsuccessful because they were
advocating guidelines sentences and judges were often sentencing
below the guidelines. This theory has some explanatory power,
but not much.

Prior to the Supreme Court’s decision in United States v.
Booker,*® it was challenging for judges to depart below the
guidelines.* In Booker, however, the Court severed the
mandatory nature of the guidelines and made it easier for judges
to sentence outside the guidelines range.* In the post-Booker era,

4 United States v. Booker, 543 U.S. 220, 244 (2005).

4 See Paul J. Hofer, Federal Sentencing After Booker, 48 CRIME & JUST. 137, 140
(2019) (“Sentencing judges for the most part have treated Booker as a general
loosening of the constraints of the previous departure standard, rather than as a basis
for reviewing the policies underlying the guidelines.”); Simons, supra note 9, at 354;
Kimbrough v. United States, 552 U.S. 85, 101-02 (2007) (permitting district judges to
reject guidelines ranges based on policy disagreements with the guidelines).

4 See Kate Stith, The Arc of the Pendulum: Judges, Prosecutors, and the Exercise
of Discretion, 117 YALE L.J. 1420, 1482 (2008) (explaining the “recharging” of the
sentencing judge); Douglas A. Berman, Conceptualizing Booker, 38 ARIZ. ST. L.J. 387,
410 (2006) (“In the wake of Booker, federal judges are continuing to do all the fact-
finding that the advisory guidelines recommend with the same lax sentencing
procedures that had been used in the federal system over the prior two decades.”).
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judges now impose sentences within the guidelines range in about
50% of cases.*®

By contrast, the U.S. Department of Justice strongly
encourages Assistant United States Attorneys to seek sentences
within the guidelines range. The Justice Manual (formerly the
U.S. Attorney’s Manual) which provides policy guidance to federal
prosecutors seemingly provides federal prosecutors with less
freedom to recommend a sentence outside the guidelines range.
The manual indicates that prosecutors should first consider
whether a sentence in the guidelines range is appropriate and that
“liln the typical case” a guidelines recommendation “will be
appropriate.”” Moreover, to recommend a sentence above or below
the guidelines range, a prosecutor must obtain permission from a
supervisor.®® In short, Department of Justice policy seems to push
prosecutors to make sentencing recommendations within the
guidelines range.

One theory would, therefore, be that if prosecutors are
institutionally pressured to hold more closely to the guidelines*
than judges are willing to tolerate, then that might explain why
prosecutors’ sentencing recommendations are being rejected. This
theory has some explanatory power, but not much.

Of the 130 cases, I was able to find the guidelines range in 117
cases. As Table 3 indicates, prosecutors sought a within guidelines

* See U.S. SENTENCING COMMN, SENTENCE IMPOSED RELATIVE TO THE
GUIDELINES RANGE OVER TIME: FISCAL YEARS 2010-2019 (2019),
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual-
reports-and-sourcebooks/2019/Figure09.pdf  [https:/perma.cc/ZZW8-KDP4]. By
contrast, prior to Booker, judges sentenced within the guidelines range in nearly 70%
of cases. See U.S. SENTENCING COMM’N, GUIDELINE DEPARTURE RATE BY CIRCUIT AND
DISTRICT, FISCAL YEAR 2003 (2003), available at
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual-
reports-and-sourcebooks/2003/table26_0.pdf [https://perma.cc/R89J-K2SD].

47 See U.S. Dep’t of Just.,, Just. Manual § 9-27.730 (2018), available at
https://www.justice.gov/jm/jm-9-27000-principles-federal-prosecution#9-27.730
[https://perma.cc/G3TB-WTS8D].

8 See id.

4 For instance, following the Booker decision, Deputy Attorney General James
Comey issued a memorandum to all federal prosecutors instructing that federal
prosecutors “must take all steps necessary to ensure adherence to the Sentencing
Guidelines” and explaining that they “must actively seek sentences within the range
established by the Sentencing Guidelines in all but extraordinary cases.” James B.
Comey, Memorandum to Fed. Prosecutors from U.S. Dep’t of Just., Off. of the Deputy
Att’y Gen. (Jan. 28, 2005), in 17 FED. SENT'G REP. 282, 282-83 (2005).
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sentence in eighty-two cases, or 70% of the sample.®® Prosecutors
sought a below guidelines sentence in twenty-seven cases (23%),
and an above guidelines sentence in nine cases (8%).

Table 3: Prosecutors Recommendations Relative to Guidelines

Range
Prosecutors Recommend Within | 82 of 117 cases | 70% of cases
Guidelines
Prosecutors Recommend Below | 27 of 117 cases | 23% of cases
Guidelines
Prosecutors Recommend Above | 9 of 117 cases 8% of cases
Guidelines

Not surprisingly, as Table 4 demonstrates below, prosecutors
fared poorly when they recommended a guidelines sentence or an
above guidelines sentence. When prosecutors sought a within
guidelines sentence, the judge followed their recommendation in
only 26% of cases. Prosecutors fared even worse when they
requested above guidelines sentences, with judges agreeing only
11% of the time. For below guidelines recommendations,
prosecutors fared better—though not much better—with judges
following the recommendation in 44% of cases.

Table 4: Prosecutorial Persuasiveness Relative to the Sentencing
Guidelines

Prosecutor Recommends Guidelines Sentence

82 Total cases Judge Agrees in 22 | Prosecutor Success: 26%
cases

Prosecutor Recommends Below Guidelines Sentence

27 total cases Judge Agrees in 12 | Prosecutor Success: 44%
cases

Prosecutor Recommends Above Guidelines Sentence

9 total cases Judge Agrees in 1 case | Prosecutor Success: 11%

%0 The adherence to the guidelines should not be surprising, even after Booker.
See Simons, supra note 9, at 347. (“During the past two decades, prosecutors have
grown accustomed to the certainty—and the severity—of the sentencing Guidelines.”).
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While prosecutors were more likely to be successful if they
sought below guidelines sentences, even that approach left them
out of step with judges a majority of the time. The reason was that
the prosecutors’ recommendations were not far enough below the
guidelines to satisfy the judges. Put differently, while judges
thought the prosecutors were correct to recommend a below
guidelines sentence, the judges did not believe the prosecutors
went far enough in departing from the guidelines. Table 5, below,
documents how far beneath prosecutors’ recommendations judges
sentenced even when prosecutors sought below guidelines
sentences.

In a few cases—for instance, Dr. William Richardson—judges
imposed sentences that were relatively close to the prosecutors’
below guidelines recommendations. In most cases, however,
judges sentenced the doctors far below the prosecutors’
recommendations. Table 5 below lists the fifteen cases in which
prosecutors recommended a below guidelines sentence and the
judge imposed an even lower sentence. In six of the fifteen cases,
the judge ultimately imposed a sentence that was 50% or more
below the prosecutor’s recommendation.  This divergence
happened in cases where prosecutors recommended very long
sentences (for instance, Dr. Henri Wetselaar) more modest
sentences (for instance, Dr. Carlos Godoy) and cases where
prosecutors recommended relatively short sentences (for instance,
Dr. Francisco Huidor-Figueroa.).

Table 5: Prosecutors Recommend Below Guidelines Sentences,
But Judges Sentenced Even Lower

Doctor Guideline Government’s Judge’s Difference

Range Below Guidelines | Sentence from Gov’t
Recommendation Rec.

Hussein Awada | 135-168 108-134 months 84 months -22%
months

Gavin 70-87 52 months 32 months -38%

Awerbuch months

Fanny Dela | 168-186 117 months 96 months -18%

Cruz months

Madhu Garg 46-57 36 months 18 months -50%
months

Carlos Godoy 70-87 49 months 12 months -76%
months

Francisco 46-57 8-14 months Probation -100%
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Huidor- months
Figueroa
Ernesto Lopez 188-235 96 months 60 months -38%
months
Gracia Maynard | 70-87 60 months 54 months -10%
months
William 108-130 60 months 54 months -10%
Richardson months
Robert Ritchea 108-135 No more than 70 | 120 months | +71%
months months
Romie Earl | 235-293 199 months 130 months | -35%
Roland months
Xiulu Ruan Life 480 months 252 months | -48%
Russell Sachs 87-108 30-37 months 24 months -20%
months
James Stein- | 63-78 36 months 15 months | -100%
Sheridan Shelby | months home
confinemen
t
Henri Wetselaar | 360 months | 240 months 120 months | -50%
to Life
Richard 108-135 87-108 months 60 months -31%
Williams months

Finally, prosecutors seemed to be most out-of-step with judges
when they recommended above guidelines sentences. Although
recommendations to exceed the guidelines were rare—only 9 times
in the 117 cases for which I have guidelines data—the prosecutors
lost in 8 of those 9 cases. Notably, prosecutors lost big in these

cases.

Judges sentenced these nine defendants across the

spectrum—three below the guidelines, two at the bottom end of
the guidelines, two in the middle to top end of the guidelines, and
two above the guidelines. Yet, as Table 6 demonstrates, in most
of these cases judges imposed sentences that were in the
neighborhood of 70% less than what prosecutors requested.
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Table 6: Judges Emphatically Reject Prosecutors’
Recommendations for Above Guidelines Sentences
Doctor Guidelines Government’s Judge’s Difference
Range Above Guidelines | Sentence from Gov’t

Recommendation Rec.

Sathish 46-57 months | 57-71 months 18 months -68%

Babu

Dwight L. | 151-188 240 months 151 months -37%

Bailey months

Daniel Chan | 151-188 168-210 months 160 months -4.76%

months

Richard 70-87 months | At least 180 months 60 months -67%

Evans

Horace Paul | 10-13 months | 13 months 12 months -7.69%

Guerra

Brian Heim 57-71 months | 70-87 months 63 months -10%

Jay K. Joshi | 18-24 months | 78 months 15 months -81%

Andres 60-78 months | 240 months 78 months -67%

Mencia

Joel Miller 33-41 months | 240 months 60 months -75%

Robert Rand | 78-97 months | 120 months 120 months 0%

Andrew Sun | 63-78 months | 235 months 63 months -73%

In sum, there is reason to think that Department of Justice
policy that pushes prosecutors to recommend guidelines sentences
may contribute to prosecutors’ sentencing recommendations being
rejected. Judges, quite simply, seem to be inclined to sentence
below the guidelines more often than prosecutors are willing, or
able, to recommend sentences below the guidelines.

But the story is more complex than prosecutors
recommending guidelines sentences and judges rejecting
guidelines sentences. Prosecutors did recommend below

guidelines sentences in nearly a quarter of cases—27 out of 117
cases. And even in those cases, prosecutors’ recommendations
were rejected more than half the time. Put simply, when
prosecutors recommended below the guidelines, judges did not
think they went far enough. On top of that, prosecutors sought
above guidelines sentences in 8% of cases and judges almost
always rejected the above guidelines recommendations. In the
end, no matter whether they came in above, below, or within the
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guidelines, prosecutors’ recommendations were frequently
rejected.

D. No Evidence that Judges Reject Recommendations Because
Prosecutors Sought to Impose a Penalty on Defendants Who
Went to Trial

Another hypothesis for why judges reject prosecutors’
recommendations is that prosecutors are trying to impose a
penalty on defendants who went to trial and judges are resisting
that penalty. This theory is similar to—although not exactly the
same as—the much-discussed trial penalty. The conventional
wisdom is that defendants who refuse plea bargains, and instead
go to trial and lose, will end up with longer sentences than if they
had plea bargained.? It is difficult to truly study the trial penalty
because we need to know what plea deals the defendants
rejected.” That information is almost never publicly available and
was certainly not present in the filings and docket entries for
doctors sentenced for illegal opioid distribution.

It is possible, however, to study a related phenomenon. For
defendants who went to trial, rather than pleading guilty, we can
explore whether prosecutors sought a sentence on the high end of

51 See, e.g., Norman L. Reimer & Martin Antonio Sabelli, The Tyranny of the Trial
Penalty: The Consensus that Coercive Plea Practices Must End, 31 FED. SENT'G REP.
215, 215 (2019); Colin Miller, Deal or No Deal: Why Courts Should Allow Defendants
to Present Evidence that They Rejected Favorable Plea Bargains, 59 U. KAN. L. REV.
407, 449 (2011) (“There is ample support for the existence of such a penalty . ...”);
Michael M. O’Hear, Plea Bargaining and Procedural Justice, 42 GA. L. REV. 407, 419
(2008) (“[I]t is well recognized that judges routinely impose substantial penalties at
sentencing on those defendants with the temerity to go to trial, sometimes doubling
the punishment, or worse.”).

52 NAT'L ASS'N OF CRIM. DEF. LAWYERS, THE TRIAL PENALTY: THE SIXTH
AMENDMENT RIGHT TO TRIAL ON THE VERGE OF EXTINCTION AND HOW TO SAVE IT
(2018), https://www.nacdl.org/getattachment/95b7{0f5-90df-419f-9115-
520b3f58036a/the-trial-penalty-the-sixth-amendment-right-to-trial-on-the-verge-of-
extinction-and-how-to-save-it.pdf [https:/perma.cc/X2KK-RKAK], as reprinted in
John Gleeson, The Trial Penalty: The Sixth Amendment Right to Trial on the Verge of
Extinction and how To Save It, 31 FED. SENT'G REP. 331, 334 (2019) (“Because plea
negotiations are off the record and because most cases plead out, data regarding plea
offers is largely unavailable, so there is no way to accurately calculate the full extent
of the trial penalty.”). There are additional reasons why it is difficult to assess the
extent of the trial penalty. For instance, when defendants plead guilty in federal court
they receive credit for acceptance of responsibility, and most studies do not include
this factor. Additionally, “[tlhe decision to plead guilty also impacts whether a
prosecutor will file various sentencing enhancements,” with the result that “empirical
studies tend to underestimate the full magnitude of plea-trial differences in federal
punishment.” Brian D. Johnson, Plea-Trial Differences in Federal Punishment:
Research and Policy Implications, 31 FED. SENT'G REP. 256, 257-58 (2019).



610 ST. JOHN’S LAW REVIEW [Vol. 95:581

the guidelines range or above the guidelines range in order to
effectively punish the defendant for insisting on trial. Prosecutors
occasionally concede they are requesting a sentence on the high
end of the guidelines range because the defendant went to trial.

For instance, consider the case of Dr. John Couch, who was
convicted in 2017 of running a pill mill and receiving kickbacks
from a drug manufacturer in exchange for prescribing the
company’s drug.® Dr. Couch faced a guidelines range of 360
months to life, and the prosecutor candidly pushed for the high end
of the guidelines on the ground that Dr. Couch had gone to trial:

Based on the findings so far from the Court that it’s an offense
level of 42 with criminal history category I, that puts the . . . low
end of the guideline . . . at 360 months . ... 360 months, the low
end, is what we would have recommended, or any low end is what
we recommend in a plea agreement, not after a seven-and-a-half-
week trial where we put on all the evidence and prove up each of
the counts against the defendants.5*

The candid statement by the prosecutor in the Couch case
raises two questions. First, is it common for prosecutors to seek
the high-end of the guidelines range because the defendant went
to trial? And second, could that be the reason why judges are
rejecting prosecutors’ sentencing recommendations? Put
differently, if prosecutors recommend a high sentence that is
effectively a punishment for going to trial, and if judges reject that
version of the trial penalty, does that help to explain why judges
typically rejected prosecutors’ sentencing recommendations? The
answer to both questions appears to be “no.” While the trial
penalty theory has intuitive appeal, it turns out not to be
supported by the data in this study.

Most of the defendants in this study plea bargained, thus
there was no possibility of prosecutors’ recommending a
sentencing penalty simply because the defendant insisted on going
to trial. Of the 130 cases in this study, only 36—less than

% See Sentencing of John Patrick Couch, M.D. at 79, United States v. Couch, No.
CR15-00088 (S.D. Ala. May 25, 2017); See Press Release, Dep’t of Just., U.S. Att’y’s
Off., S.D. Ala. (May 25, 2017), https://www justice.gov/usao-sdal/pr/dr-john-patrick-
couch-sentenced-240-months [https:/perma.cc/MCC5-ZUXG].

% Sentencing of John Patrick Couch, M.D. at 79, United States v. Couch, No.
CR15-00088 (S.D. Ala. May 25, 2017).
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28%—went to trial.’® I was able to identify the guidelines range
for thirty-four of the thirty-six cases that went to trial.

In most of these cases, prosecutors did not seek a sentence on
the high end of the guidelines range or above the range. As Table
7 demonstrates below, prosecutors sought a sentence above the
guidelines range in only five of the cases where defendants went
to trial.®® And they only sought a sentence at the top end of the
guidelines range in three of the trial cases.®” Put differently, of
cases that went to trial, prosecutors made aggressive sentencing
recommendations that might be construed as a “trial penalty” in
only eight cases, 22% of the trial cases.

By contrast, prosecutors sought below-guidelines sentences in
eight cases that went to trial,’® and sentences at the bottom end of
the guidelines range in five additional trial cases.”® In other
words, following trial prosecutors sought sentences on the low-end
of the guidelines range more often than they sought high-end or
above the guidelines range. For the remaining thirteen cases,
prosecutors recommended a sentence in the middle of the
guidelines range or simply agreed that a sentence anywhere in the
range was appropriate.° All told, prosecutors recommended a
guidelines or below-guidelines sentence in twenty-six of the thirty-
six trial cases. The final column of Table 7 shows the distribution.

% Of the forty-two cases in which judges followed prosecutors’ recommendations,
nine (or 21%) had gone to trial. Of the eighty-eight cases in which judges rejected
prosecutors’ recommendations, twenty-seven (or 31%) had gone to trial.

% The above guidelines cases involved Drs. Bailey, Evans, Mencia, Miller, and
Sun. See supra Table 2 and infra endnotes xlix, xcvii, xcviii & cxxi. The five other
cases in which prosecutors sought sentences above the guidelines range were guilty
plea cases.

57 The top-end guidelines cases involved Drs. Dixon, Gayden, and Kohli. See supra
Table 2 and infra endnotes Ixv, Ixviii & Ixxxvi.

% The below guidelines cases were Drs. Ashrafkhan, El-Amin, Chapman, Lopez,
Pamatmat, Roland, Ruan, and Wetselaar. See supra Table 2 and infra endnotes vi,
xiii, xxviii, lix, xcii, cxiii, cxv & cxxvii.

% The low-end guidelines cases involved Drs. Germeil, Minas, Reynolds,
Scranage, Wilcox. See supra Tables 1 & 2 and infra endnotes xxxiv, Ixix, ¢, cviii &
CxXxViii.

% The middle or anywhere within the guidelines range cases involved Drs.
Aboyvan, Beier, Diaz, Chaney, Couch, Craig, Godofsky, Gowder, Khan, Kudmani,
Mbanefo, Ridgill, and Venegas. See supra Tables 1 & 2, and infra endnotes i, vii, xiii,
lix, Ixiii, Ixiv, Ixxi, Ixxiv, Ixxxv, Ixxxviii, xcv, cx & cxxiv.
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Table 7: Prosecutors Did Not Lose at Sentencing Because They
Sought a Trial Penalty
Doctor Trial | Guidelines Government’s Gov’t Rec

or Range Recommendation | in
Plea Relation
to
Guidelines
Sardar Trial Life At least 229 months | Below
Ashrafkhan guidelines
Sundiata El- | Trial 188-235 151 months Below
Amin months guidelines
James Earl | Trial 292-365 240 months Below
Chapman months guidelines
Ernesto Lopez | Trial | 188-235 96 months Below
months guidelines
Adelfo Trial 292-293 At least 180 months | Below
Pamatmat months guidelines
Romie Earl | Trial 235-293 199 months Below
Roland months guidelines
Xiulu Ruan Trial | Life 480 months Below
guidelines
Henri Trial 360 months to | 240 months Below
Wetselaar Life guidelines
Jeanne E. | Trial 262-327 262 months Low end of
Germeil months guidelines
Michael Minas | Trial 151-188 160 months Low end of
months guidelines
Roy Reynolds | Trial | 168-210 168 months Low end of
months guidelines
Clarence Trial | 360 months to | 360 months Low end of
Scranage Life guidelines
Simmon Lee | Trial 188-235 188 months Low end of
Wilcox months guidelines
James Chaney | Trial | Life Life Same as
guidelines
Gazelle Craig | Trial | 860 months 860 months Same as
guidelines
Timothy Trial | 480 months 480 months Same as
Gowder guidelines
Carlos Luis | Trial 240 months | 240 months Same as
Venegas (pursuant to guidelines
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statutory
maximum
John Couch Trial | 360 months to | 420 months Middle of
Life guidelines
Edward Trial | 87-108 97 months Middle of
Ridgill months guidelines
Arman Trial 135-168 135-168 months Anywhere
Abovyan months in
guidelines
Rafael Beier Trial | 188-235 188-235 months Anywhere
months in
guidelines
Julio Gabriel | Trial | 262-327 262-327 months Anywhere
Diaz months in
guidelines
Alan  Arnold | Trial 121-151 121-151 months Anywhere
Godofsky months in
guidelines
Azad Khan Trial | 41-51 months | 41-51 months Anywhere
in
guidelines
George Trial | 292-365 292-365 months Anywhere
Kudmani months in
guidelines
Donatus O. | Trial | 188-235 No objection to | Anywhere
Mbanefo months guideline in
calculation guidelines
Donovan Dave | Trial | 235-293 288 months Top end of
Dixon months guidelines
John M. | Trial | 235-293 293 months Top end of
Gayden months guidelines
Naeem Kohli Trial 121-151 151 months Top end of
months guidelines
Dwight L. | Trial 151-188 240 months Above
Bailey months guidelines
Richard Evans | Trial 70-87 months | At least 180 months | Above
guidelines
Andres Mencia | Trial | 60-78 months | 240 months Above
guidelines
Joel Miller Trial | 33-41 months | 240 months Above

guidelines
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Andrew Sun Trial | 63-78 months | 235 months Above
guidelines

Richard Rydze | Trial | N/A 120 months N/A

Tad W. Taylor | Trial | N/A 240 months N/A

The data in Table 7 indicates that after litigating an entire
trial, it was far more common for prosecutors to recommend a
guidelines sentence or a below guidelines sentence than to seek a
tougher sanction above the guidelines or at the top end of the
guidelines range. This data therefore does not support the thesis
that prosecutors were out-of-step with judges because the
prosecutors were seeking to impose additional punishment on
defendants who proceeded to trial.

That said, we should be cautious not to read too much into the
lack of evidence for a trial penalty. First, the data set is small.
Second, prosecutors might not be seeking above-guideline
sentences because they have already “won” by having the court
calculate a high guidelines range. The guidelines calculation can
be a hard-fought battle between the prosecution and the defense
over what factors should count. For instance, was the defendant
an organizer or leader?®’ Were there vulnerable victims?%? Should
the drug quantity be based on all of a doctor’s patients, or should
only a fraction of the prescription pills be counted as drug sales?%
If a prosecutor is successful in litigating these or other sentencing
factors, the defendants’ base offense level will increase which, in
turn, will cause his guidelines range to increase.%

An example is illustrative. Let’s imagine that the probation
office, as it always does, submitted a pre-sentence report that
calculated the guidelines range. The pre-sentence report counted
a relatively small percentage of the doctor’s prescriptions toward
the drug quantity based on the facts demonstrated at trial and
proven to the jury beyond a reasonable doubt. As a result, the pre-
sentence report calculated a guidelines range of seventy to eighty-
seven months.

61 See U.S.S.G. 3B1.1 (providing for an increase to the base offense level of
between two and four points depending on the size of the defendant’s role and the
number of participants).

62 See U.S.S.G. 3A.1.1(b) (specifying an increase of two levels if “the defendant
knew or should have known “of a vulnerable victim, and providing for an additional
two levels in cases involving “a large number of vulnerable victims”).

% The drug quantity is a very common dispute in cases involving doctors. See
Gershowitz, Punishing Pill Mill Doctors, supra note 13, at 1110-14.

64 See e.g., id. at 1110.
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Subsequently, the prosecutor objected to the report on the
ground that it under-counted the quantity of pills illegally
distributed by the doctor. The Federal Sentencing Guidelines
allow judges to find facts (including drug quantity) by a
preponderance of the evidence and to use those factual findings to
increase a sentence as long as the judge does not exceed the
statutory maximum.® The defense attorney in our hypothetical
would obviously oppose the prosecutor’s higher drug quantity
argument, but imagine that after a hard-fought hearing the judge
agreed with the prosecutor. Based on a higher drug quantity, the
judge calculated a higher sentencing range of 97 to 121 months,
and this became the final guidelines calculation applicable to the
defendant.

By winning the drug quantity battle and driving up the
guidelines range, the prosecutor may see no need to advocate for a
sentence on the higher end of the guidelines range. Indeed, the
prosecutor might even have no objection to a sentence below the
guidelines range. Put differently, if the prosecutor had lost the
drug quantity battle, she might have sought the top end of the
seventy to eighty-seven months guidelines range calculated by the
Probation office. But now that the guidelines range is 97 to 121
months, she might have no objection to a sentence at the bottom
end of the range (ninety-seven months) or even a sentence below
the guidelines range (say, ninety months).

Thus, prosecutors winning the guidelines calculation battle
may explain why they are not seeking to impose a penalty in the
form of a high end or above guidelines sentence on defendants who
went to trial. Even if that is correct though, it does not change the
fact that the trial penalty is not a convincing explanation for the
disparity between prosecutors’ recommendations and judges’
ultimate sentences. At the end of the day, judges rejected
prosecutors’ sentencing recommendations in two-thirds of cases,
and the trial penalty does not seem to be the reason for those
rejections.

E. The Year of Sentencing Probably Did Not Influence
Prosecutor Success

Another theory that might explain prosecutors’ lack of success
at sentencing is that judges were insufficiently aware of the opioid
crisis in early cases and thus rejected tough sentencing

8 See United States v. Booker, 543 U.S. 220, 232—-33, 244 (2005).
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recommendations in those years. Put differently, prosecutors
might have come to understand the devastation caused by the
crisis and therefore sought tougher sentences. Judges who did not
see as much of the crisis might have been unwilling to impose such
tough sentences. There is some intuitive appeal to this theory.
The United States Department of Health and Human Services did
not declare the opioid crisis to be a public health emergency until
late 2017.6 Multiple best-selling books about the crisis were
published in 2018.” And there is no denying that mainstream
media coverage of the opioid crisis exploded in the later years of
the 2015 to 2019 period studied in this Article.®® Thus, it would
not be surprising if the news avalanche about the opioid crisis
caused judges to begin showing greater deference to prosecutors’
sentencing recommendations in later years.

While the percentage of prosecutorial success at sentencing
varied by year, it does not appear to support a theory that
prosecutors received more deference from judges in later years. As
Table 8 indicates below, prosecutors were in fact more successful
in two later years—2017 and 2019—but they were actually least
successful in persuading judges to follow their sentencing
recommendations in 2018. In short, there is no clear indication
that prosecutors’ success rate at sentencing improved as time
moved forward and the opioid crisis became better known.

66 See HHS ACTING SECRETARY DECLARES PUBLIC HEALTH EMERGENCY TO
ADDRESS NATIONAL OPIOID CRISIS, Oct. 26, 2017, available at
https://www.hhs.gov/about/news/2017/10/26/hhs-acting-secretary-declares-public-
health-emergency-address-national-opioid-crisis.html [https://perma.cc/6 DGL-
LCSA].

5 For a few notable examples, see BETH MACY, DOPESICK: DEALERS, DOCTORS
AND THE DRUG COMPANY THAT ADDICTED AMERICA (2018); BARRY MEIER, PAIN
KILLER: AN EMPIRE OF DECEIT AND THE ORIGIN OF AMERICA’S OPIOID EPIDEMIC
(2018); CHRIS MCGREAL, AMERICAN OVERDOSE: THE OPIOID TRAGEDY IN THREE ACTS
(2018). Of course, there were important works from prior to 2018. Most notably, see
SAM QUIONES, DREAMLAND: THE TRUE TALE OF AMERICA’S OPIATE EPIDEMIC (2016).

6 See Emma E. McGinty et al., U.S. News Media Coverage of Solutions to the
Opioid Crisis, 2013-2017, 126 PREVENTIVE MEDICINE 105771 (Sept. 2019) (“Volume
of news media coverage of solutions to the opioid epidemic increased over the study
period, from 272 news stories mentioning solutions to the opioid epidemic in 2013 to
2816 news stories in 2017.”).
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Table 8: Prosecutors’ Success in Sentencing Recommendations by

Year
Year | Total Number | Prosecutor Prosecutors’
of Defendants | Recommendation Success Rate
Sentenced Accepted
2015 | 17 6 35%
2016 | 18 4 22%
2017 | 34 14 41%
2018 | 30 6 20%
2019 | 31 12 39%

There is a relatively simple explanation why increased news
coverage likely did not cause a shift in judicial deference to
prosecutor’s sentencing recommendations. While the extent of the
opioid crisis might not have been very well known to the public in
2015, it was likely very apparent to criminal justice professionals.
Judges would have seen not just doctors in their courtrooms, but
also numerous “regular” defendants who had been arrested for
possession, distribution, and crimes of violence that often
accompany opioid addiction. In sentencing these individuals,
judges would have seen defendants suffering withdrawal, and
heard from both defendants as well as crime victims about the
terrible effects of opioid abuse.®® When the doctors who illegally
peddled those opioids faced sentencing—whether it was in 2015 or
2019—judges would have had a full picture of the harm they had
caused.

Moreover, the federal judges in this study do not have to stand
for re-election and thus have no need to worry whether failing to
follow prosecutorial sentencing recommendations on a hot-button
issue would cost them their jobs. Concerning research has
indicated that state judges—most of whom must stand for re-
election—sometimes allow public opinion to influence their

% For instance, consider Sam Quinones’s description of a 2006 nationwide DEA
operation:

On the day of Operation Black Gold Rush . . . hundreds of officers fanned out

across fifteen U.S. cities gathering up ... heroin crews: 138 people in all,

drivers, telephone operators, suppliers, as well as numerous local addicts.

That day, federal court looked like a hospital ward. Junkies were throwing

up, sweating, and falling off their benches. . . . Marshalls rushed doctors to
court. Several junkies had arraignment postponed because they weren’t fit
to understand the judge.

QUIONES, supra note 67, at 262.
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sentencing decisions.”” Federal judges with Article III tenure have
no such concerns.

In short, there seems to be no basis to conclude that
prosecutors’ poor level of success at sentencing was due to judges’
failure to appreciate the seriousness of the opioid crisis in early
years.

This study of doctors sentenced for opioid distribution yields
some dramatic results about prosecutors’ behavior and influence
at sentencing. First, judges typically rejected the prosecutors’
sentencing recommendations, and they often rejected the by a
wide margin. Second, there was no evidence that prosecutors’
recommendations were rejected because they were frequently
seeking sentences above the guidelines range or even at the top
end of the guidelines. Third, even when prosecutors’ sought
sentences below the guidelines the judges frequently rejected
those recommendations as not going far enough. Fourth, it does
not appear that prosecutors’ recommendations were rejected
because they were seeking to impose sentences on the high-end of
the guidelines range simply because the doctors went to trial. And
finally, the prosecutors’ sentencing recommendations did not
become more persuasive to judges in later years of the study period
as knowledge of the opioid crisis became more widespread.

III. CAUTIOUSLY APPLYING THESE CONCLUSIONS TO OTHER
DEFENDANTS

A key follow-up question is how representative the findings of
this study are with respect to the rest of the federal criminal
justice system. In other words, did judges reject prosecutors’
sentencing recommendations primarily because the defendants
were white-collar criminals, thus making the significance of this
study limited to a unique type of defendant? As explained below,
it would surely be over-claiming to suggest that a study of opioid
doctors can explain the rest of the federal criminal justice system.
At the same time, we should also not discount the ways in which
doctors convicted of peddling opioids are similar to other federal
defendants.

This Part considers three factors that might make doctors
different than the average defendant: (A) doctors are wealthy

70 See Keith Swisher, Pro-Prosecution Judges: “Tough on Crime,” Soft on Strategy,
Ripe for Disqualification, 52 ARIZ. L. REV. 317, 334 (2010) (“In the main, elective
judges are not boasting that they are ‘tough on crime’ for the sake of boasting or
principle. They are likely doing so because they assume voters want to hear it.”).
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white-collar defendants who will be treated more sympathetically;
(B) pill cases are different and result in judges feeling the need to
depart further from the guidelines; and, least obviously, (C)
doctors are treated more favorably because they are older. As
explained below, the least obvious reason—age—is the most
persuasive reason for not automatically applying the conclusions
of this paper to other defendants.

A. The Differences Between Doctors and Other Defendants

Of course, there is reason to think that doctor prosecutions are
not representative of the rest of the federal criminal justice
system. Doctors are older, wealthier, more prestigious, and have
better access to quality lawyers than the average defendant.”
Doctors rarely have prior convictions.”” Moreover, doctors are
typically extremely well-regarded in their communities, often
having helped many patients and participated in charitable pro
bono work.”™ They surely seem like the quintessential white-collar
defendants; indeed, they even wear white coats! Moreover,
prescription pill sales that happen in sterile offices may seem to be
qualitatively different than street drug cases that are often more
closely tied to violence.

Because we know that some types of white-collar defendants
typically fare better at sentencing than blue-collar defendants,™

™ See Gershowitz, The Opioid Doctors, supra note 12, at 906.

 In a study of twenty-five doctors charged with running egregious pill mills, only
one doctor had prior convictions. See Gershowitz, Punishing Pill Mill Doctors, supra
note 13, at 1100-01.

7 See Gershowitz, The Opioid Doctors, supra note 12, at 907.

™ See Deborah L. Rhode, Character in Criminal Justice Proceedings: Rethinking
Its Role in Rules Governing Evidence, Punishment, Prosecutors, and Parole, 45 AM. dJ.
CRIM. L. 353, 371 (2019) (“Many studies reveal disturbing disparities between street
criminals and ‘suite’ criminals.”). Early in its tenure, the Sentencing Commission
found that “people who were convicted of fraud, a white-collar crime, were treated less
harshly than those convicted of theft, a blue-collar crime” and that, therefore, “white-
collar penalties should be elevated to ‘mirror the theft penalties.”” Brent E. Newton
& Dawinder S. Sidhu, The History of the Original United States Sentencing
Commission, 1985-1987, 45 HOFSTRA L. REV. 1167, 1274 (2017) (quoting Justice
Stephen G. Breyer & Kenneth R. Feinberg, The Federal Sentencing Guidelines: A
Dialogue, 26 CRIM. L. BULL. 5, 19 (1990)). Accordingly, some scholars have asserted
that white-collar offenders no longer receive lenient sentences as they did in the past.
See, e.g., Samuel W. Buell, Is the White Collar Offender Privileged? 63 DUKE L.J. 823,
833 (2014). The situation is complex and context dependent though. For instance, it
appears that in federal fraud cases that judges are convinced that the guidelines are
too harsh and appear extremely reluctant to impose sentences within the guidelines
range. See Mark W. Bennett et al., Judging Federal White-Collar Fraud Sentencing:
An Empirical Study Revealing the Need for Further Reform, 102 IOWA L. REV. 939,
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we should be cautious about assuming that prosecutors’
sentencing recommendations would be so easily rejected for blue
collar defendant. Put simply, there are good reasons to believe
that doctors may not be representative of other federal defendants.

B. Doctors Are Similar to Other Federal Defendants in Some
Important Ways

While we should recognize the differences between doctors
and other federal defendants, we should also be aware of their
similarities. The doctors in this study were convicted of drug
dealing—the same federal offense that has put huge numbers of
street offenders behind bars. The doctors were engaged in the
outrageous behavior of selling drugs for cash, or sometimes even
for sex.” Moreover, the harm they caused was not abstract or
solely financial as in many white-collar crimes. Doctors harmed
the lives of their “patients,” by worsening their addiction and
contributing to job loss, health deterioration, and harming
relationships with family members. Some patients died. By
2015—the start of the time period for this study—the devastation
caused by the opioid crisis was well-known to prosecutors, judges
and the public.”® Moreover, judges may have been more outraged
by the conduct of highly educated doctors who engaged in drug
dealing not because, unlike some street dealers, they had other

943, 944 (2017) (cataloging criticism of the fraud guideline and reporting study in
which three-fourths of federal and state judges sentenced hypothetical fraud
defendants to the lowest possible sentence). Additionally, when corporations enter
into deferred or non-prosecution agreements, it appears that the executives in those
companies receive more lenient sentences. See Brandon L. Garrett, The Corporate
Criminal as Scapegoat, 101 VA. L. REV. 1789, 1810 (2015) (studying individual
defendants associated with deferred or non-prosecutions of companies and finding
that the “average sentence among these individuals studied, including those who
received probation but no jail time, was eighteen months, which is somewhat lower
than the averages for many of the relevant federal crimes”).

7 See, e.g., Government’s Sentencing Position Regarding Defendant Daniel Cham
at 4, United States v. Cham, No. CR 14-591-AG, (C.D. Cal. Nov. 16, 2016) (exchanging
prescriptions for “thousands of dollars in criminal cash”); Government’s Sentencing
Memorandum at 6, United States v. Beier, No. 2:14-cr-00117-EJL (D. Idaho Nov. 21,
2017) (trading sex for drugs).

6 As early as 2007, Purdue Pharma pled guilty to misbranding and deceiving the
public. See generally MEIER, supra note 67. By 2015, President Obama had given a
national address on the opioid crisis. See, e.g., Steven Mufson & Katie Zezima, Obama
Announces New Steps to Combat Heroin, Prescription Drug Abuse, WASH. POST (Oct.
21, 2015), https://www.washingtonpost.com/politics/white-house-announces-new-
steps-to-combat-heroin-prescription-drug-abuse/2015/10/21/e454{8fa-7800-11e5-
a958-d889fafb61dc_story.html  [https:/perma.cc/2HYH-CPH9]  (describing “a
nationwide epidemic of heroin and prescription drug abuse”).



2021] ALL-POWERFUL FEDERAL PROSECUTOR 621

options, but out of simple greed. Judges may well have seen
opioid-peddling doctors in just as negative of a light as “regular”
defendants who violated federal law.

In addition to being skeptical that drug-dealing doctors are
looked upon sympathetically, we should also be careful not to
ascribe too much influence to their wealth. Of course, most doctors
are far wealthier than the average federal defendant. And wealth
enables defendants to hire a team of excellent lawyers. But does
that actually put them in a better position than the average
federal defendant? Perhaps not.

In federal court, indigent defendants are typically represented
by the Federal Public Defender’s office. Unlike public defenders
in state court, who are often under-funded and over-worked,”
federal public defenders are typically well resourced and
considered to perform uniformly excellent work.”® Indeed, a few of
the doctors in this study were represented by federal public
defenders and received very favorable sentences.”

Thus, while doctors are more affluent than the typical federal
defendant, there is reason to think their wealth would not have
had a major effect on sentencing. The traditional explanations for
discounting the experience of white-collar defendants likely do not
hold.

7 See Jenny Roberts, Crashing the Misdemeanor System, 70 WASH. & LEE L. REV.
1089, 1096-97 (2013).

8 See Margareth Etienne, The Declining Utility of the Right to Counsel in Federal
Criminal Courts: An Empirical Study on the Diminished Role of Defense Attorney
Advocacy Under the Sentencing Guidelines, 92 CALIF. L. REV. 425, 478 (2004)
(“Federal public defenders generally know the intricacies of the Guidelines better than
prosecutors and private attorneys.”); Inga L. Parsons, “Making It A Federal Case”: A
Model for Indigent Representation, 1997 ANN. SURV. AM. L. 837, 839 n.7 (1997) (“In
its report, the Committee to Review the Criminal Justice Act (‘CJA’) found that the
overall level of representation provided by federal defender organizations—including
federal public defenders and community defense organizations—was ‘excellent,” and
that the ‘undisputed testimony received by the Committee indicates that the federal
defenders render cost-efficient defender services at the highest level of competence.’”).

™ At least five of the doctors were represented by public defenders: Jeanne
Germeil, John Alan Littleford, Joel Miller, Constantino Perales, and Richard
Williams. Dr. Littleford received a sentence at the bottom of the guidelines range. See
supra Table 1. Both Dr. Germeil and Dr. Perales received sentences below the
guidelines range and about 20% below the prosecutor’s recommendation. Dr. Williams
received a below guidelines sentence that was over 30% lower than the prosecution’s
recommendation. Finally, Dr. Miller was sentenced to sixty months, which was above
the guidelines range but dramatically lower than the 240 months requested by the
government. See supra Table 2.
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C. Pill Cases Skew Guidelines Ranges, But It Is Difficult for
Prosecutors to Fully Count Improper Prescriptions

Another way in which doctor prosecutions at first glance
would seem to be qualitatively different is that they involve pills,
which can lead to huge guidelines ranges.** Doctors see a lot of
patients and they therefore prescribe a lot of pills. This is
particularly true for pain doctors who may be treating hundreds
or thousands of patients who consume opioids. If prosecutors can
show that all of those pills were illegally distributed, the drug
quantity will be enormous and thus create a huge advisory
guidelines range.’! As we have seen, prosecutors often recommend
a sentence within the guidelines range. But judges might think
these guidelines ranges are too high. As such, it would not be
surprising that judges would frequently reject the prosecutors’
recommendations for guidelines sentences. If so, prosecutors’
success rate in sentencing recommendations might be worse for
cases involving prescription pills.

The “pill cases are different” explanation is not likely to hold,
however. While pain doctors and other physicians surely do
prescribe a lot of pills, all of those prescriptions are not
automatically counted in determining the guidelines range.
Rather, prosecutors must demonstrate that the prescriptions were
improper. And that is very difficult to do. Prosecutors must hire
expert witnesses—typically other doctors—to review patient files
and testify that there was no legitimate reason for the defendant
to prescribe drugs to those patients.?? Medical experts are hard to
find, and they are expensive.®® Because prosecutors, even federal
prosecutors, are busy and must make due with limited resources,
they sometimes try to short circuit the quantity question by
reaching an agreed drug quantity stipulation with the defense® or

80 See Daniel N. Arshack, Down the Rabbit Hole: The Federal Sentencing
Guidelines Oxycodone to Marijuana Equivalency Calculation Is Arbitrary and Without
Reason, 39 CHAMPION 50, 50 (2015); Gershowitz, Punishing Pill Mill Doctors, supra
note 13, at 1060-61.

81 See supra note 61-63 and accompanying text.

82 See Gershowitz, Punishing Pill Mill Doctors, supra note 13, at 1110.

8 See Gershowitz, The Opioid Doctors, supra note 12, at 915.

8 For example, while there was evidence that Dr. Zongli Chang prescribed more
than 2.7 million opioid doses, his plea agreement counted about 10% of that amount,
which is only about 330,000 pills. See Transcript of Sentencing Hearing at 6, 27,
United States v. Chang (E.D. Mich. Apr 17, 2019) (Case 2:18-cr-20008-SFC-APP);
Livonia Doctor, 7 Others Charged in $18M Prescription Drug Scheme, FOX 2 DETROIT,
(Jan. 9, 2018), https://www.fox2detroit.com/news/livonia-doctor-7-others-charged-in-
18m-prescription-drug-scheme [https:/perma.cc/PSWA-3A5V].
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by asking the court to consider a shortened time period during
which the doctor was dealing drugs.®® By taking those approaches,
the guidelines ranges actually account for much lower drug
quantities than the defendant actually illegally distributed.
Accordingly, for many opioid distribution cases, the doctors’
sentencing ranges are in fact much lower than they would be with
a full counting of the illegally distributed pills.

D. Doctors Are Older Than Average Defendants And That May
Result in Big Sentencing Discounts

There is one way in which doctors are quite different from
other federal defendants and which counsels caution before
applying the results of this study to other areas of the federal
criminal justice system. That area is age of the defendant. On
average, doctors charged with opioid distribution are considerably
older than the typical defendant. In a previous study of twenty-
five doctors who were running some of the most egregious pill mills
in the country, I found that sixteen of the twenty-five doctors were
over the age of sixty.** The older age of the doctors is certainly
true of the 130 doctors in this current study as well. By contrast,
most federal criminal defendants are markedly younger, on
average about thirty-seven years old.®’

The doctors’ older age is significant because judges appear to
give a break to older defendants at sentencing. In 2010, the
Federal Sentencing Commission amended the Federal Sentencing
Guidelines to allow judges to take advanced age and physical
condition into account at sentencing.® And it appears judges are

8 See, e.g., Transcript of Sentencing Hearing at 13, 24, United States v. Ridgill,
No. 2:16-cr-00631-SJO (C.D. Cal. Apr. 23, 2018) (noting that the prosecution relied
only on a single year of prescriptions (even though Dr. Edward Ridgill’s clinic was
open for much longer) and explaining that “[i]f the Government actually covered the
entirety of defendant’s prescription history...the offense level [and thus the
guidelines range] would be . . . through the roof.”).

86 See Gershowitz, Punishing Pill Mill Doctors, supra note 13, at 1117-18.

8 See U.S. SENT'G COMM'N, OVERVIEW OF CRIMINAL CASES, FISCAL YEAR 2016
(2017), at 4 (“The average age of offenders in fiscal year 2016 was 37 years old, only a
slight increase from the average age of 36 for offenders sentenced in fiscal year 2012
and the average age of 35 in 2007.”).

8 See U.S.S.G. § 5H1.1 (2010). The policy statement provides that:

Age (including youth) may be relevant in determining whether a departure

is warranted, if considerations based on age, individually or in combination

with other offender characteristics, are present to an unusual degree and

distinguish the case from the typical cases covered by the guidelines. Age
may be a reason to depart downward in a case in which the defendant is
elderly and infirm and where a form of punishment such as home
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particularly prone to do this when guidelines sentences would
result in individuals spending the rest of their lives in prison.®
For example, if a doctor was sixty-five years old at sentencing and
faced a guidelines range that would result in the doctor being
incarcerated into his late eighties, judges appear to be imposing a
below guidelines sentence so that the doctor will be released in his
seventies when he would still have some life to live outside of
prison.”

In sum, when considering whether cases of doctors charged
with drug dealing are representative of the rest of the criminal
justice system, we should focus more on their age than their
wealth and prestige. Further research is needed, however, to fully
understand how significant the age of the defendant is in
determining how prosecutors make sentencing recommendations
and how often judges follow those recommendations.

CONCLUSION

Prosecutors have long been considered to be the most powerful
actors in the criminal justice system. Part of that power is
prosecutors’ ability to dictate tough sentences. The theory goes
that prosecutors are extremely influential and that judges will
typically follow prosecutors’ sentencing recommendations. To date
however, there has been no data to support the theory that judges
defer to prosecutors’ sentencing recommendations.

This study turns the theory of deference to prosecutors on its
head. In a study of 130 doctors sentenced for illegally distributing
opioids, judges rejected prosecutors’ sentencing recommendations
in a staggering 66% of cases. Not only did prosecutors usually lose
at sentencing, they often lost big. In more than 20% of cases,
federal judges sentenced defendants to half or even less than half
of what prosecutors recommended. In dozens of other cases,
judges imposed sentences that were 30% or 40% less than what
prosecutors requested.

Prosecutors’ lack of success is not simply because judges are
rejecting the Federal Sentencing Guidelines.  Prosecutors
themselves often sought sentences below the guidelines or on the
bottom end of the guidelines range, but their recommendations

confinement might be equally efficient as and less costly than incarceration.

Physical condition, which may be related to age, is addressed at § 5H1.4.
Id. (emphasis added).

8 See Gershowitz, Punishing Pill Mill Doctors, supra note 13, at 1118-21.

% See id. at 1120-21.
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were rejected anyway. Nor does it appear that prosecutors lost at
sentencing because they were seeking to impose a punitive trial
penalty. To the contrary, prosecutors were more likely to seek
sentences below the guidelines range or at the bottom end of the
range after a trial. But they lost anyway. Finally, it does not
appear that prosecutors lost at sentencing because they were
taking a tough stand on the opioid crisis before judges were aware
of the scope of the epidemic. The year of sentencing did not appear
to determine whether prosecutors’ recommendations were out-of-
step with judges’ sentences.

What explains prosecutors’ poor record at sentencing? The
answer simply seems to be that prosecutors are not as powerful as
scholars have assumed. Prosecutors may have structural tools to
influence defendants’ sentences; no one can deny that prosecutors
have vast power to seek sentencing enhancements or to decline to
file motions for reductions based on the defendant’s substantial
assistance. But the existence of structural advantages does not
change the fact that at the moment of sentencing it is the judges
who are making the final decisions. And judges appear not to be
showing prosecutors the vast deference we have long assumed.
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Pharmacists, Recruiter Sentenced in Opioid Diversion Conspiracy (Apr. 3, 2017)
https://www .justice.gov/usao-
sdtx/pr/doctor-pharmacist-and-recruiter-sentenced-opioid-diversion-conspiracy;
Email from Brian Warren, Def. Att’y, to Karly Newcomb, Rsch. Ass’t for author (Jan.
30, 2020, 10:14 PM EST) (on file with author).

=x See Press Release, U.S. Dep’t of Justice, U.S. Att’y’s Off., D. Md., Pill Mill Operator
Sentenced to Prison for Conspiring to Distribute Oxycodone and Other Drugs in
Maryland and New York (June 7, 2016), https://www.justice.gov/usao-md/pr/pill-mill-
operator-sentenced-prison-conspiring-distribute-oxycodone-and-other-drugs
[https://perma.cc/LL4S-BH99]; Email from James Gotomer, Def. Att’y, to Karly
Newcomb, Rsch. Ass’t for author (Jan. 23, 2020, 12:01 PM EST) (on file with author).
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