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Introduction

The collapse of justice might manifest metaphorically. For example,
in November 1985, a guerrilla group frustrated by the government’s viola-
tion of a ceasefire stormed Colombia’s Palace of Justice and held all twenty-
five of the nation’s Supreme Court justices—along with hundreds of civil-
ians—hostage.l In March 2017, more than thirty years later, judges and
lawyers working in the Palace of Justice in Damascus were targeted in a
double bombing that resulted in dozens of deaths.? In July 2018, protes-
ters held demonstrations in front of Port-au-Prince’s Palais de Justice
demanding the release of Haitians arrested during a revolt against fuel
increases that disproportionately impacted the poor.>

In the aftermath of conflict, the need to stabilize the Rule of Law

1. Christopher Woody, 33 Years Ago, Rebels Allegedly Backed by Pablo Escobar
Stormed Colombia’s Palace of Justice- Here’s How the Terrifying Siege Went Down, Bus.
Insiper (Nov. 8, 2018, 9:11 AM), https:/ /www businessinsider.com/colombia-palace-of-
justice-siege-2016-11 [https://perma.cc/XDP4-8CBS]; see Luz Estella Nagle, The Cinder-
ella of Government: Judicial Reform in Latin America, 30 CaL. W. INT'L LJ. 345, 356
(2000) (“Such was the case in Coljojmbia in 1985 during the presidency of Belisario
Betancur, when the military staged what essentially amounted to a coup d'etat against
that nation’s Supreme Court. This notorious incident was sparked by the poorly orches-
trated takeover of the Palace of Justice by the leftist guerrilla group, M-19.”); Id. at 356
n.74 (“M-19’s ill-planned operation was intended to call national attention to the move-
ment’s social and political platform after negotiations with the Betancur administration
had broken down. The palace was destroyed during the military’s assault and nearly all
the justices were killed.”).

2. ILAC Rule of Law Assessment Report: Syria 2017, INT'L LEGAL AssISTANCE CONSOR-
Tum 1, 7 (2017), hitp://www.ilacnet.org/wp-content/uploads/2017/04/Syria2017.pdf
[https://perma.cc/35SJ-CSFD] [hereinafter ITLAC Report].

3. France Francois, Unrest in Haiti: What You Need to Know, NAT'L Pus. Rapio:
Larivo USA (July 24, 2018), htips://www latinousa.org/2018/07/ 24 /unrest-in-haiti-
what-you-need-to-know [https://perma.cc/34TP-KQS7].
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almost always engenders broad consensus,* but rebuilding a courthouse is
a far easier task than rebuilding a justice system. Whether international
bodies, such as the United Nations (U.N.); regional bodies, such as the
European Union (EU) or the North Atdantic Treaty Organization (NATO);
or individual state actors take the lead in reconstruction efforts, establish-
ing a legitimate legal framework and strengthening institutions capable of
delivering just results is considered a primary step in rebuilding societies
that were destabilized or destroyed by conflict.

However, as Rachel Kleinfeld observed, fourteen years after Thomas
Carothers’ pathbreaking analysis of the Rule of Law revival, little had
changed, and the Rule of Law remained as elusive as ever.> Kleinfeld
argued that Rule of Law “practitioners and scholars keep waking up to the
same predicaments, noting them in the same working papers, and then
going back to do the same things.”® New models are clearly needed.”

The U.N. has recognized the need to reevaluate its post-conflict legal
reform strategy. In 2000, the United Nations Secretary General Kofi A.
Annan convened a “high-level Panel to undertake a thorough review of the
United Nations peace and security activities, and to present a clear set of
specific, concrete and practical recommendations to assist the United
Nations in conducting such activities better in the future.”® The Panel,
chaired by former Foreign Minister of Algeria Lakhdar Brahimi, issued its
report later that year: the Brahimi Report.® Reflecting on the experience
gained throughout U.N. peacekeeping missions during the past decades in
Cambodia, El Salvador, Angola, and Mozambique, the Brahimi Report rec-
ommended a doctrinal shift in peacekeeping operations. The shift
reflected an increased focus on strengthening Rule of Law institutions and
respecting human rights in post-conflict environments.1°

4. Thomas Carothers, Foreword to RACHEL KLEINFELD, ADVANCING THE RULE OF Law
ABRrROAD: NEXT GENERATION REFORM, at ix (2012).

5. RacHeEL KLEINFELD, ADVANCING THE RULE OF LAw ABROAD: NEXT GENERATION
RerorM 2 (2012).

6. Id.

7. The unaddressed costs and consequences of conflict are well established. Con-
flict tends to recur in countries that have experienced prior conflict without successfully
addressing root causes. WORLD Bank, WorLD DeveLOoPMENT ReporT 2011: CoNFLICT,
SECURITY, AND DEVELOPMENT 2 (2011); see also Joint Staff Working Document on Advancing
the Principle of Complementarity: Toolkit for Bridging the Gap Between International and
National Justice, at 11, SWD (2013) 26 final (Feb. 22, 2013) [hereinafter Joint Staff Work-
ing Document].

[M]ore than 90[%} of civil wars in the 2000s occurred in countries that already

experienced a civil war in the previous [thirty] years. . . . “A country making

development advances . . . loses an estimated 0.7{%)] of GDP every year for each
neighbour in conflict. The average cost of civil war is equivalent to more than

[thirty] years of GDP growth for a medium-size developing country. . .. In other

words, a major episode of violence, unlike natural disasters or economic cycles,

can wipe out an entire generation of economic progress.”
Id. at 5 (citing to WorLd Bank, supra note 7, at 5-6).

8. U.N. Secretary-General, Report of the Panel on United Nations Peace Operations, at
i, U.N. Doc. A/55/305-5/2000/809 (Aug. 21, 2000) {hereinafter Brahimi Report).

9. Id

10. Id. at 22.
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The U.N. was not alone in articulating the need to address legal system
reform head-on following conflict. In 2005, the Office of the Coordinator
for Reconstruction and Stabilization, located within the United States
Department of State,!! issued the Post-Conflict Reconstruction Essentials
Tasks Matrix (Tasks Matrix). The Tasks Matrix provides a toolkit for plan-
ners supporting countries that are transitioning from armed conflict or
civil strife to sustained stability.12 The section titled Legal System Reform
recommends legal system reorganization, code and statutory reform,
increased citizen participation, and institutional reform. Initial recom-
mended responses include developing strategies to rebuild criminal justice
systems and identifying countries that can serve as models and sources of
expertise.13 In 2006, the African Union issued its own Policy on Post-Con-
flict Reconstruction and Development (the Policy).'* Recognizing that post-
conflict environments are often characterized by institutional breakdown
and the collapse of law and normative frameworks, the Policy seeks to
address the root causes of conflict effectively and emphasizes the exigency
of reestablishing the Rule of Law.13

During the same period, similar recommendations were made by
scholars and practitioners engaged in post-conflict reconstruction. Jane
Stromseth, examining reconstruction efforts following military interven-
tions, argued that building a legitimate legal system should be a vital aspect
of post-conflict reconstruction efforts and stressed that it must be
addressed expeditiously.16 In the same vein, Kleinfeld proposed a shift
away from institution-based definitions of Rule of Law reform, which com-
pare legal institutions to Western counterparts, toward an ends-based para-

11. Secretary of State Colin Powell created the Office of the Coordinator for Recon-
struction and Stabilization (S/CRS) on August 5, 2004 to enhance the U.S.’ institutional
capacity to respond to crises involving failing, failed, and post-conflict states as well as
complex emergencies. The core mission of S/CRS was to lead, coordinate, and institu-
tionalize the U.S. Government’s civilian capacity to prevent or prepare for post-conflict
situations. The S/CRS was also meant to help stabilize and reconstruct societies in tran-
sition from conflict or civil strife so they could reach a sustainable path toward peace,
democracy, and a market economy. About S/CRS, U.S. Dep'T State, https://2001-
2009.state.gov/s/crs/c12936.htm [https://perma.cc/UUP2-MSJD] (last visited Aug. 12,
2019). On November 22, 2011, the U.S. Department of State replaced S/CRS with the
Bureau of Conflict and Stabilization Operations. The mandate of the Bureau focuses on
political instability, countering violent extremism, and security sector stabilization,
which includes informing policies on detention, prosecution, or rehabilitation. Bureau
of Conflict and Stabilization Operations, U.S. Dep’t State, https://www.state.gov/
bureaus-offices/under-secretary-for-civilian-security-democracy-and-human-rights/
bureau-of-conflict-and-stabilization-operations [https://perma.cc/B2AH-UA98] (last vis-
ited Aug. 12, 2019).

12. Office of the Coordinator for Reconstruction and Stabilization, Post-Conflict
Reconstruction Essentials Tasks Matrix, U.S. Dep't State (Apr. 1, 2005), https://2001-
2009.state.gov/s/crs/rls/52959.htm [https://perma.cc/DH4J-3VS9].

13. 1d.

14. See generally AFrican UNION, Poricy on POST-CONFLICT RECONSTRUCTION AND
DeverLopMeNT (2006).

15. 1d. 95.

16. JANE STROMSETH ET AL., CAN MiGHT MAKE RiGHTS? BUILDING THE RULE OF Law
AFTER MILITARY INTERVENTIONS 178, 192 (Cambridge Univ. Press 2006).
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digm that permits reformers to focus on the delivery of effective justice.1”

This Article begins by analyzing the nexus and intersection between
legal systems and conflict in several historical contexts. It then examines
issues raised during legal system reform that are exacerbated by their prox-
imity to conflict and discusses the role of international actors and their
agendas—both overt and covert—in Rule of Law work. Finally, this Article
proposes a problem-solving model that utilizes a Comparative Law
approach for post-conflict reconstruction. This model is not limited by
traditional boundaries of legal system theory but instead seeks to address
specific legal deficits that contribute to conflict and considers component
aspects of various legal systems as a solution to conflict.

I. Conflict and Legal Systems

Intersections between laws, legal systems, and conflicts are not new,
and they are not likely to disappear.'® A brief survey of several past, post-
conflict reconstruction processes conveys this observation.

A.  Germany

Legal system reform has intersected with conflict since at least 1948,
when Germany’s entire legal system was restructured by advisers from the
Allied Powers who determined that legislation infused with National
Socialist principles had contributed to World War II. At the war’s conclu-
sion, these advisers set out to purge the legal system of Hitler’s policies,
which synchronized justice with Nazi ideologies.!® The task, however,
turned out to be more complicated than advisers initially realized. Because
the Nazi regime followed German positivist tradition, a large amount of
legislation had been enacted to ensure that judges would have positive law
to follow.2° Denazification required that every aspect of the German legal
system—including seemingly neutral areas such as corporate, family, insur-
ance, patent, agricultural, and public health law—be examined not only for
language, but also for impact: “a task of truly Justinian proportions.”2!
The process was made more difficult by the diverse legal backgrounds of
the advisers, who spoke and wrote in different languages.?2

17. KLEINFELD, supra note 5, at 12-17.

18. In Syria, for example, legal reform has already been identified as a critical aspect
of future reconstruction efforts since the system’s intimacy with the current government
has resulted in a loss of legitimacy. See ILAC Reportt, supra note 2, at 9.

19. Andrew Szenajda, Restoring Administrations of Justice in Early Practice: American-
Occupied Germany 1945-1949, AMsteErpAM LF., Winter 2014, at 35, 39.

20. Karl Loewenstein, Law and the Legislative Process in Occupied Germany: I, 57
YaLe LJ. 724, 734-35 (1948).

21. Id. at 734. The enormity of challenges involved in post-conflict reconstruction
appears to attract historical superlatives. Hansjoerg Strohmeyer describes the challenges
facing legal advisers in Timor-Leste immediately following the 1999 conflict as “truly
Promethean.” Hansjoerg Strohmeyer, Building a New Judiciary for East Timor: Challenges
of a Fledgling Nation, 11 Crmm. L.F. 259, 262 (2000).

22. Loewenstein, supra note 20, at 743-44.
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B. Japan

In post-World War Il Japan, system change was just as deliberate and
thorough as it was in Germany. Under the orders of the Supreme Com-
mander for the Allied Powers, a bold, neocolonial plan to entirely recon-
figure Japanese law was conceived and undertaken despite the
acknowledged realization that enduring political and social revolutions
should emanate from within indigenous societies.?3 In addition to abolish-
ing the government-sponsored cult of Shinto, liberalizing the constitution,
extending franchise to women, promoting labor unionization, and democ-
ratizing the economy, all civil and criminal laws were reformed over the
course of two years as part of an overt effort to eliminate all vestiges of
previous Japanese society.2* These legal reforms did not sit well with pow-
erful Japanese elites who would have preferred to ignore root causes of
militarism, repression, and aggression by simply depicting the war as an
aberration.2>

C. Latin America

The relationship between legal systems and conflict in Latin America
is stark. Civil code systems were introduced throughout Latin America
during periods of colonization.26 One scholar goes so far as to state that
Latin America’s colonial past has left it more burdened than many other
developing regions of the globe because of “autocratic caprices of Iberian
monarchies [who] pillaged a fertile and abundant land for the sake of relig-
ious zealousness and strategic hegemony over other Old World rivals.”27?
More than five hundred years later, colonial and post-colonial governments
and economies in Latin America, founded on mercantile systems with no
interest in representative democracy, still favored elitist governmental
structures in which the elite accumulated wealth and entrenched them-
selves in positions of power and influence.?® Ultimately, conflict, violence,
and uprisings erupted in many of these Latin American countries.

In the late 1980s and 1990s, reform of Latin American legal systems
was of great interest to human rights activists, policy makers, and interna-
tional funders because corruption of the judiciary, police, and other insti-
tutions caused loss of faith in justice systems. In Guatemala and Colombia,
abuses of the secret investigation phase—a hallmark of civil code systems—
were linked to astronomical rates of impunity, rampant corruption, brib-

23. Joun W. DOWER, EMBRACING JAPAN IN THE WAKE OF WORLD WaR Il DereaT 80
(1999).

24. Id. at 82.

25. Dower states: “On their own, these civilian elites might have conducted a mild
post-war purge of military leaders and perhaps instituted some small political reforms
aimed at preventing military excesses in the future.” Id. at 84.

26. See generally Nagle, supra note 1.

27. Id. at 348.

28. Id
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of goodies and baddies, states and non-states and West and non-West. The
world we inhabit is much more complex that [sic] the binary-world
inscribed in many peacebuilding and statebuilding policies and so it
demands agile conceptual and analytical vehicles. Hybrid contexts are not
necessarily part of a transition from one condition (possibly traditionalism)
to another (possibly modernity). Instead, they deserve to be viewed in their
own right. However, they also raise vast structural issues of historical and
distributive inequality, and the dismantling and replacing of long-standing
power structures—social, cultural, political and economic hierarchies—
which need to be responded to in long-term processes if peace is to be posi-
tive and hybrid simultaneously.!8>

VIII. Hybridity in Legal Systems

In the context of law and legal systems, the concept of hybridity
should be less controversial than in other disciplines. Some scholars
believe that no legal system has been truly pure since the Middle Ages.186
More conservatively, data from the University of Ottawa indicates that
today the majority of the world’s people—68% of the global population—
live in mixed legal systems.187 A review of literature in the fields of Com-
parative Criminal Procedure and Comparative Civil Procedure reveals the
wide variety of system models in place around the world.188

Even within Western systems, comparatists tend to agree that distinc-
tions between civil code and common law systems may no longer be
valid.'8 Guy I. Seidman outlines three ways in which the convergence
phenomenon can be explained.!? First, in hindsight, it may be doubted
that distinct models of legal systems ever existed.!®! Second, increasing
study of other legal systems led to explicit borrowing and adoption.192
Third, “with the rise of international and supranational [legal] regimes,

185. Id. at 229.

186. ReINHARD ZIMMERMANN, ROMAN Law, CONTEMPORARY Law, EUROPEAN Law: THE
CiviLiaN TrapiTION Topay 159 (Oxford Univ. Press 2001). A mixed system is distin-
guishable from a pluralist system in which elements of two or more legal systems coexist
but do not necessarily intermingle. Pluralist systems have “often taken place when a
people has lost its political sovereignty, yet has somehow preserved the right to continue
livng in accordance to its personal or private laws.” Vernon Valentine Palmer, Mixed
Legal Systems, in THE CAMBRIDGE COMPANION TO COMPARATIVE LAw 368, 377 (Mauro Bus-
sani & Ugo Mattei eds., 2012).

187. Graph of Distribution of the World Population (%) Per Legal Systems, Unv.
Otrawa, http://www juriglobe.ca/eng/syst-demo/graph.php [https://perma.cc/TM4D-
Z5A5] (last visited Aug. 15, 2019). This data does not appear to disaggregate hybrid
and pluralist systems.

188. See Jonn W. HeaD, GreaT LeGAL TraDITIONS: CIvIL LAW, CoMMON Law, anD CHi-
NESE Law IN HisTORICAL AND OPERATIONAL PERSPECTIVE 12 (2011). See generally CrimMiNAL
Procepure: A WorLpwiDE STUDY (Craig M. Bradley ed., 2d ed. 2007); THAaMAN, supra
note 60; Ebbe, supra note 130.

189. See Seidman, supra note 108, at 20. Seidman states that the “two arch-models of
common and civil law are drawing closer” over time, evidencing system convergence.
Id.; see also Montana, supra note 59, at 108.

190. See Seidman, supra note 108, at 20.

191. See id.

192. See id.
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efforts are being made to minimize the differences between legal systems in
order to harmonize national laws.”293

IX. Hybridity in International and Domestic Courts and the Model
Codes Project

Hybrid systems are already present in international courts, including
in the International Criminal Tribunal for the Former Yugoslavia (the Tri-
bunal) and the International Criminal Court.

The Rules of Procedure and Evidence (the Rules) at the Tribunal, negoti-
ated over the course of two years by a mix of civil and common law law-
yers,19% were “the first coherent body of principles governing the
prosecution” of international law.'®> The Rules contain elements from
both adversarial and inquisitorial systems and reflect tensions between the
need to expedite trials and to protect the rights of the accused.'® Consis-
tent with civil code practices, which delegate oversight of cases to judges,
responsibility for ensuring that trials are both fair and expeditious is
assigned to Trial Chambers.?97 Elements of each system include: the right
to closed hearings in the interest of victims and witnesses;'°® the duty to
present “witness statements . . . before trial, not as evidence, but rather to
. .. familiarize [judges] with the case”;'9° the duty of the defense to “set[]
out in general terms the defen[s]e to the indictment, . .. [and] any motions,
by certain specified dates”;2°° and the duty of the defense to provide the
prosecution with a list of intended witnesses.2°! Rule 89 governs admissi-
bility of evidence and, consistent with inquisitorial practice, provides that a
Chamber “may admit any relevant evidence which it deems to have proba-
tive value”202 and may receive witness testimony “orally or, where the inter-
ests of justice allow, in written form.”203 Although judges may refer to

193. Id. (alteration in original).

194. See 1 VIRGINIA MORRIS & MICHAEL P. SCHARF, AN INSIDER’S GUIDE TO THE INTERNA-
T1IONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOsLavia: A DOCUMENTARY HISTORY AND
Anavysis 180 (1995).

195. Gideon Boas, Creating Laws of Evidence for International Criminal Law: The ICTY
and the Principle of Flexibility, 12 Crim. L.F. 41, 41 (2001).

196. See id. at 41-42; see also DamA3Kka, supra note 160, at 1-2 n.1.

197. See Statute of the International Criminal Tribunal for the Former Yugoslavia art.
20, 9 1, May 23, 1995, 32 LL.M. 1192 (“The Trial Chambers shall ensure that a trial is
fair and expeditious and that proceedings are conducted in accordance with the rules of
procedure and evidence, with full respect for the rights of the accused and due regard for
the protection of victims and witnesses.”).

198. See Boas, supra note 195, at 44.

199. Id. at 45.

200. Id. at 46 (citations omitted). This concept is now embodied by Rule 65ter. See
Rules of Procedure and Evidence, International Criminal Tribunal for the Former Yugo-
slavia, Rule 65ter, July 18, 2015, 1T/32/Rev.50 [hereinafter Rules of Procedure and
Evidence].

201. See Boas, supra note 195, at 47.

202. Rules of Procedure and Evidence, supra note 200, at Rule 89(C).

203. Id. at Rule 89(F).
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national rules of evidence, they are not bound by them.?%* Unsurprisingly,
legal scholars did not unanimously support the creation of these hybrid
rules, with some charging that the Tribunal was jurisdictionally unsound
and “a rogue court with rigged rules.”205

The Rome Statute, which serves as the legal foundation of the Interna-
tional Criminal Court, was negotiated between 1995 and 1998 and
includes elements of both adversarial and inquisitorial systems.2°¢ Issues
debated during the drafting process included the impact of guilty pleas,
rights of suspects, admissibility of evidence, and mechanisms to protect
victims and witnesses.2%7

In response to paragraph eighty-one of the Brahimi Report,208 the
United States’ Institute of Peace, the Irish Centre for Human Rights, the
Office of the U.N. High Commissioner for Human Rights, and the U.N.
Office on Drugs and Crime developed the Model Codes to fill gaps in peace
operations where previous legal systems have lost credibility. The Model
Codes drew elements from all the major legal systems of the world and
were strongly influenced by Comparative Law discourses in international
tribunals as well as concrete experiences of advisers working in post-con-
flict environments.2°° Hybrid in nature, and reflecting the recognition
that conflict introduces distinct exigencies during legal reform, the Model
Code of Criminal Procedure includes rules of evidence that permit hear-

204. See Boas, supra note 195, at 49 (quoting Trial Chamber III in Prosecutor v.
Kordiz and Eerkez, Case No. 1T-95-14/2-T, Decision on the Prosecution Application to
Admit the Tulizea Report and Dossier into Evidence, 4 12 (Int’l Crim. Trib. for the For-
mer Yugoslavia July 29, 1999)).

205. Boas, supra note 195, at 48 (citations omitted); see also Vera Gowlland-Debbas,
Security Council Enforcement Action and Issues of State Responsibility, 43 INT'L & Compar.
L.Q. 55, 56 (1994); Gabriél H. Oosthuizen, Playing the Devil’s Advocate: The United
Nations Security Council Is Unbound by Law, 12 LEDEN J. INT’L L. 549, 549 (1999).

206. See M. Cherif Bassiouni, Negotiating the Treaty of Rome on the Establishment of an
International Criminal Court, 32 CorneLL INT'L L]. 443, 443-44, 464 (1999). Bassiouni,
who served as Chair of the Drafting Committee, provides insight into the pitfalls of
negotiating the contents of an international treaty with experts from different legal sys-
tems. Because some of the provisions of the Rome Statute were eventually resolved polit-
ically and diplomatically, the risk of creating a legal framework without internal
coherence existed. Challenges in sensitizing members of the Drafting Group to aspects
of legal systems different from their own was addressed, in part, by adjusting normal
U.N. seating arrangements so that members would focus on the text of the draft. This
strategy also diminished the psychological implications of adhering only to nationalistic
positions. Id. at 452; see also Elisabetta Grande, Comparative Criminal Justice, in THE
CamBRIDGE COMPANION TO COMPARATIVE Law, supra note 186, at 191, 193. Grande
argues that with the advent of international criminal tribunals, including the Interna-
tional Criminal Court, comparative criminal procedure went from a theoretical disci-
pline to a practical one, which required integrative comparative searches to discover the
applicable law. Id.

207. See Fernandez de Gurmendi, supra note 154, at 223.

208. Brahimi Report, supra note 8, 9 81.

209. See 2 MopeL Cope OF CRIMINAL PROCEDURE: MODEL CODES FOR POST-CONFLICT
CramiNAL JusTice 345 (Vivienne O’Connor & Colette Rausch eds., 2008) [hereinafter
MopeL Cope oF CRIMINAL PROCEDURE]; see also U.S. INsT. PEacE, https://www.usip.org/
?site_keywords=model%20Codes [https://perma.cc/N3LQ-7PB5] (last visited Aug. 15,
2019) (search for “model codes”).
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say210 and specify mandatory and discretionary exclusion of evidence.?!*
Responsibility for investigating criminal cases is delegated to prosecutors,
as opposed to investigating judges,212 and prosecutors are required to
investigate exonerating as well as incriminating evidence.?!> Victims may
participate in criminal proceedings if judges so authorize, as opposed to
their automatic right to participate in civil code systems.2!* Common law
aspects of the Model Code of Criminal Procedure include the adversarial
nature of the proceedings,?!5 the standard of proof,21¢ and the principle
requiring live testimony at trial.>17 Civil code aspects include the power of
judges to compel the production of evidence during trial. 218

System convergence—or, in other words, system hybridity—is also
increasing within a number of domestic legal systems. Although tradition-
ally, judicial opinions in civil code systems did not carry precedential
weight,219 jurisprudence has become increasingly available in civil code
systems in recent years,22° indicating its increasing precedential value.22!
For example, French judges have spoken openly of their reliance on judi-
cial precedent,222 and in Vietnam—a historically civil code system—the use
of precedent “was officially recognized by [the] Supreme People’s Court in
2016.7223 At the same time, common law systems have become increas-

210. See MopeL CopE oF CRIMINAL PROCEDURE, supra note 209, at 345-46.

211. See id. at 345-58.

212. See id. at 91-92.

213. See id. at 93-94.

214. Seeid. at 135. The primary concern when drafters were debating this issue was
the general absence of lawyers in post-conflict settings, which often results in insuffi-
cient lawyers for accused persons. Adding the right of victims to lawyers would only
further burden legal systems struggling to recover from conflict. E-mail from Vivienne
O’Connor, Rule of Law Project Officer, Irish Centre for Human Rights (Oct. 18, 2011,
11:08 EST) (on file with author).

215. See MopeL Cope ofF CRIMINAL PROCEDURE, supra note 209, at 338.

216. Id. at 336.

217. See id. at 345.

218. See id. at 362.

219. See Cope civiL [C. cv.] [Crvie Copg] art. 5 (Fr.); see also ELLIOTT & VERNON,
supra note 135, at 50; Olivier Moréteau, Codes as Straight-Jackets, Safeguards, and Alibis:
The Experience of the French Civil Code, 20 N.C. J. InT'L L. & Com. Rec. 273, 281 (1995).

220. See, e.g., Common Portal of Case Law, NETWORK PRESIDENTS SUPREME Jup. CTs.
Eur. Union, http://www.reseau-presidents.eu/rpesjue/index.php [https://perma.cc/
DQRSLRXK] (last visited Aug. 15, 2019); Legal Databases, Eur. Univ. Inst., htps://
www.eui.eu/Research/Library/ResearchGuides/Law/Legal-Databases [https://perma.
cc/TJ9Z-LVCZ] (last visited Aug. 15, 2019); Case-Law, EUR-Lex, http://eur-lex.europa.
eu/collection/eu-law/eu-case-law html [https://perma.cc/8JP6-XJ4N] (last visited Aug.
15, 2019); Recherche Simple Dans La Jurisprudence Judiciaire, LEGIFRANCE, https://
www legifrance.gouv.fr/rechjuriJudi.do?reprise=true&page=1 [https://perma.cc/2VSP-
LBXP] (last visited Aug. 15, 2019).

221. Not all comparatists are enthusiastic about this trend. Patrick Glenn character-
izes common law judges, who traditionally have the power to make law, as “law-seekers,
and not law-appliers. They are self-disciplining loose cannons, dangerous for systems.”
GLENN, supra note 109, at 257.

222. See Alain Lacabarats, The State of Case Law in France, 51 Lov. L. Rev. 79, 83
(2005).

223. USAID Helps Vietnam Strengthen the Rule of Law Through Advancing Use of Prece-
dent, U.S. Acency INT'L Dev. (Aug. 4, 2017), htips://www.usaid.gov/viemam/program-
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ingly codified: as of August 2019, all fifty states in the United States had
enacted Criminal Codes;22* forty-nine states had enacted Codes of Crimi-
nal Procedure;225 and thirty-seven had enacted Codes of Civil Proce-
dure.226 As Patrick Glenn states, “[lJegislation in the US[] has . . .
assumed civilian proportions and often receives civilian treatment.22”

System convergence is also prevalent in countries with sizeable indige-
nous populations, where lawyers and academics are finding new ways to
engage with indigenous laws. Issues that arise in these contexts mirror
those that appear in other converging systems: legitimacy, harmonization,
and potential conflicts of law.228 Innovative applications of indigenous
law in state courts, including during sentencing proceedings, can be found
in Canada,22® Alaska,23% and Minnesota, 23! among other jurisdictions.>32

updates/aug-2017-usaid-helps-vietnam-strengthen-rule-law-through-advancing-use-pre-
cedent [https://perma.cc/UP5H-ZK]B].

224. See Statutes— Federal and State Criminal Law Statutes: R-Z, Pace L. ScH. Lisr.,
https://libraryguides.law.pace.edu/c.php?g=319371&p=2133330 [https://perma.cc/
29CL-D922] (last visited Aug. 15, 2019).

225. The exception is Kentucky, where criminal procedure provisions form rules
instead of a code. Nevertheless, the rules are codified. See Criminal Rules of Proce-
dure-Annotated Index-KY, Law REeaDer, https://lawreader.com/?p=12766 [https://
perma.cc/VB3M-2RDF] (last visited Aug. 15, 2019). Codification of civil (as opposed to
criminal) law in the United States has always faced greater resistance than codification
of criminal law. The Field Civil Code, completed in 1862, was rejected entirely in New
York, where it had been drafted, although it was later adopted in California, North
Dakota, South Dakota, and Montana. Wienczyslaw ]. Wagner, Codification of Law in
Europe and the Codification Movement in the Middle of the Nineteenth Century in the United
States, 2 St. Louss U.LJ. 335, 353-54 (1952).

226. Civil Procedure—State Laws, LecaL Inro. Inst., https://www.law.comnell.edu/
wex/table_civil_procedure [https://perma.cc/E22G-LIGN] (last visited Aug. 15, 2019).
Civil codes are far less common; fewer than seven states had codified civil law as of
August 2019. Id.

227. GrenN, supra note 109, at 264. At least one scholar states that the common law
is inherently codified even without formal codes since “every statement of law, every
case, and every treatise is already codifying in some way in that it seeks to formulate a
rule that will apply to more than the instant case.” Lindsay Farmer, Codification, in THE
Oxrorp HanDBOOK OF CRIMINAL Law 379, 381 (Markus D. Dubber & Tatjana Hornle
eds., 2014). Farmer argues that the question is not whether the law should be codified,
but whether it should be codified in a particular way. See id. at 382.

228. Val Napoleon & Hadley Friedland, Indigenous Legal Traditions: Roots to Renais-
sance, in THE OxFOrRD HANDBOOK OF CRIMINAL LAw, supra note 227, at 225, 240.

229. Id. at 236 (“These innovative court processes operate within the mainstream jus-
tice system, conform to Canadian criminal procedure, and apply the Criminal Code.”).

230. See generally Alaska State Court Acts to Advance Tribal Circle Sentencing, INDIGE-
Nous Peacemaking INmmiative (Feb. 7, 2018), https://peacemaking.narf.org/2018/02/
article-alaska-state-court-acts-to-advance-tribal-circle-sentencing  [https://perma.cc/
P4EB-Q5NT].

231. See generally Restorative Justice Factsheet, Minn. State L. Lisr., http://mn.gov/
law-library-stat/archive/urlarchive/c9992021.pdf [https://perma.cc/R7ST-W3B4].

232. For an informative description of judicial process in Bantu legal proceedings, see
generally AL. Epstein, Juridical Techniques and the Judicial Process: A Study in African
Customary Law, in RHODES-LIVINGSTONE PaPers (Rhodes-Livingstone Papers No. 23,
1954).
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X. The Need for Systemic Thinking?33

The toolkit approach should be used with care; attention must be paid
to the holistic system being created. Transplanting elements of one legal
system into another in which safeguards and checks and balances are lack-
ing risks creating new problems and perpetuating old weaknesses.23%
Worse, careless transplants may undermine underlying systems’ goals and
values, which vary among legal traditions.?3> Unless legal systems func-
tion as whole, systematic entities with internal coherence, issues—and con-
flict—are likely to return.?3¢ Transplanting procedural rules without an
understanding of the interconnective web of relationships among them
may be even more delicate than transplanting substantive law.237

Tradeoffs in process choices are not always simple; providing greater
protections for criminal defendants, for example, will almost certainly
result in delays in investigation, prosecution, and adjudication, potentially
in violation of time limits set by domestic or international law.238 Without
regard for the entirety of the legal system being constructed, problem-solv-
ing goals will not be achieved, and weaknesses associated with each system
may simply be replicated. One Investigating Judge who opposed Sarkozy’s
proposed introduction of adversarial aspects into the French inquisitorial
system stated,

1 do [not] deny improvements can be made, but the objective should be to

prevent errors rather than suppress an important function in France’s justice
system to give it a little more of an Anglo-Saxon look. . . . Doing that will fix

233. The benefit of systemic thinking is not universally accepted by comparatists.
Patrick Glenn associates systemic thinking with Western thought, stating that it is part
of the problem with Comparative Law and calling it “The Great White Lie of Western
Legal Theory.” GLENN, supra note 109, at xxvii.

234. As Jorge L. Esquirol states, “[ijt stands to reason . . . that the introduction of
development reform in Latin America would proceed differently than in an Eastern
Europe transitioning from command economies or in an Africa still consolidating rela-
tively new independent states.” Esquirol, supra note 71, at 90. This problem may be
especially acute when transplanting elements of common law systems, since safeguards
in that system are not always the product of deliberate design, but instead created in an
ad hoc manner for sui generis reasons. See Picker, supra note 110, at 55.

235. However, Jonathan Miller notes that “there has been significant debate” since the
time of Montesquieu about whether law is “sufficiently autonomous to allow the trans-
plant of norms from one society to another,” or whether “law must be rooted in a [spe-
cific] social, economic, and political context.” Miller, supra note 70, at 844 n.24.

236. In Haiti, plans for strengthening the entirety of justice sector actors—police, pros-
ecutors, magistrates, and courts—were conducted separately instead of integrating all
actors into one comprehensive development plan. The result was that all strategies
failed. See Stromsem & Trincellito, supra note 68, at 4.

237. See 48 Guy L. Seidman, Comparative Civil Procedure, in THE Dynamism oF CiviL
PrOCEDURE—GLOBAL TRENDS AND DEVELOPMENTS, supra note 108, at 3, 6; see also Scott
Dodson, Comparative Convergences in Pleading Standards, 158 U. Pa. L. Rev. 441, 445
(2010); Dodson, supra note 125, at 137 n.21; Richard L. Marcus, Review Essay, Putting
American Procedural Exceptionalism into a Globalized Context, 53 Am. J. Compar. L. 709,
710 (2005) (“[Elven if procedure is not entwined with culture, it may consist of pieces
that are so interdependent that borrowing some substitutes from others would risk
upsetting the whole.”).

238. See Bassiouni, supra note 206, at 465.
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nothing and leave us with the inconveniences of both systems.?3°

Political and fiscal realities in post-conflict settings must also be taken
into consideration. Legal system reforms that reallocate or reduce opportu-
nities for corruption may be resisted by those holding power.2#° Reforms
that cannot be implemented for financial or other reasons will not only
waste resources, but also risk undermining public confidence in justice
systems at vulnerable junctures.24! As Stromseth states, “developing a rea-
sonably functioning justice system requires astute attention to how the
various components relate to one another and to the larger political system
and culture in which they are embedded.”242

Finally, when changes to laws and systems are negotiated from politi-
cal—as opposed to technical or substantive—standpoints, an additional set
of issues can arise. As M. Cherif Bassiouni narrates in his history of nego-
tiations regarding the Rome Statute, delegates to the drafting process came
from a variety of legal systems and traditions. Their assigned task was to
achieve political agreement—"“even at the cost of creating a consistent and

239. Crumley, supra note 60 (quoting investigative judge Marc Trévidic). In the con-
text of legal reforms in Latin America, Jorge Esquirol states:
[Rleforms advance a specific legal and institutional reconfiguration of criminal
law and its enforcement. Yet, other than making broad statements about democ-
racy and human rights, reformers mostly do not consider the multiple policy
implications that these shifts entail. More prosecutions and speedier trials
mean a different balance between civil liberties and powers of enforcement.
Switching control of the criminal investigation from judges of instruction to
prosecutors means a re-assignment of resources having a range of possible
effects. It may insulate the trial phase from the criminal investigation, but it
may not eliminate any of the problems involving discretion, simply shifting it to
a different office or to officials with different titles. It may also negatively affect
defendants’ rights in the investigation phase, previously under the direction of
an active judge. In short, pursuing criminal procedure reform as if merely
replacing the inquisition with democracy, or some other such generalization,
obscures the alternate policies sought to be put in place.
Esquirol, supra note 71, at 109.
240. See Langer, supra note 159, at 3. Jane Stromseth cautions against inadvertent
shifts in power dynamics when engaging in system reform and states that if advisers

“focus solely on building up state institutions, . . . [they may] inadvertently give self-
interested power-holders more effective institutional tools to advance their own agen-
das . ...” STROMSETH ET AL., supra note 16, at 179.

241. For example, the introduction of adversarial features into the Russian criminal
justice system in 2002, as an attempt to ensure equality of arms, failed to consider low
numbers of criminal defense lawyers in the country and the inability of most Russians
to afford one. See Newcombe, supra note 62, at 398. In post-conflict Cambodia, intro-
duction of the new Civil Code posed enormous implementation challenges because it
was far more complex than any previous law had been. The introduction of intellectual
property and administrative laws, the result of Western legal advice, were almost entirely
unfamiliar to Cambodian jurists and therefore nearly impossible to implement. See
Menzel, supra note 32, at 486.

[E]lven where provisions are formally copied “one to one” they will often func-
tion somewhat differently in another legal system, particularly when the overall
legal culture is significantly different in the two states. Some comparative law
scholars even think that legal transplants are generally impossible due to this
transformation, although that opinion might be an academic exaggeration.
Id.
242. STROMSETH ET AL., supra note 16, at 179.
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coherent legal method[ology].”24> At times, their solution was to build
ambiguities into the Rome Statute and leave them for the courts to deal
with at a later date.2** This solution, of course, can be problematic in post-
conflict settings when judiciaries are immature or understaffed and judges
are not yet fully trained.

Conclusion

The shadow of conflict is long. Unaddressed legacies of violence and
oppression can fester for generations within justice systems, making them
instruments of grievous harm. In the United States, for example, stains
from the oppression of African Americans subjected to servitude prior to
the Civil War still linger in its court system. As recently as June 2019, the
Supreme Court referred to post-Civil War constitutional and legislative
reforms, including the Equal Protection Clause of the Fourteenth Amend-
ment, the 1873 Slaughter-House Cases, and the Civil Rights Act of 1875, as
the fulcrum for invalidating ongoing discriminatory practices in criminal
proceedings, decrying covert attempts by prosecutors to avoid their
application.?*>

Long-term impacts of colonization can be just as devastating.246
Colonial movements, for example, drove well-established, indigenous Afri-
can legal traditions into near oblivion, causing fierce struggles to reassert
the legitimacy of customary law.247 As Menski states,

[i]t is amazing how self-contradictory the legal arguments over colonial rule
in Africa are. While many authors realise that pre-colonial Africa had its
own, well-established legal systems and was not a tabula rasa, those same
authors often apply culture-blind legocentric assumptions, behaving as
though modern Western laws simply brought salvation to Africa.248

Whether initiated locally or with the assistance of international advis-
ers, legal system reform will inevitably continue to be an important part of

243. Bassiouni, supra note 206, at 460.

244. See id. at 462, 464.

245. See Flowers v. Mississippi, 139 S.Ct. 2228, 2238-39 (2019). Some argue that the
political transformation that took place following the Civil War and during the Civil
Rights era was incomplete and that a transitional justice process, similar to that under-
taken in South Africa and other countries following conflict, would help in finally estab-
lishing a racially just society in the United States. See, e.g., Andrew Valls, Racial Justice
as Transitional Justice, 36 PoLiry 53, 53 (2003).

246. See Napoleon & Friedland, supra note 228, at 247.

247. See MENsKI, supra note 57, at 21-22; see also T.W. Bennett, Comparative Law and
African Customary Law, in THE OxrorD HanpBoOK OF COMPARATIVE Law, supra note 103,
at 652, 654-55.

The European powers had a curious relationship with their African countries,
one that has been described as an unhappy blend of tyranny and paternalism.
Because all major decisions were made by absentee sovereigns, far removed from
the sites of implementation, relations between rulers and subjects were, at best,
a “working misunderstanding.” Even today, this phrase would be an apt
description of customary law.
1d.
248. MENSKI, supra note 57, at 444.
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post-conflict reconstruction processes. In these contexts, although reform
of constitutional and substantive law will remain a priority, it is fair and
equal procedural law—“the bedrock on which much of social structure is
based”—that is at the heart of achieving justice.?4°

The proposed problem-solving model utilizing a Comparative Law
methodology seeks to assist in identifying root causes of conflict and
avoiding perpetuating or replicating pre-conflict and colonial practices. It
is also consistent with modern trends in pluralist systems around the
world, including in the European Union.23° As Picker states, Comparative
Law-led change “may [now] be unstoppable.”?3! It may almost be the case
that “Comparative Law-led change may become so normalized as to not
even be noticed—if that has not already happened.”252

249. Seidman, supra note 237, at 5.

250. See Lenaerts & Gutman, supra note 103, at 844.

251. Picker, supra note 110, at 58.

252. Id. Indeed, discussions are taking place in the field of Comparative Law on top-
ics not even articulated a decade ago. In the 2010 case Taxquet v. Belgium, for example,
the European Court of Human Rights addressed the use of reasoned jury verdicts in
criminal cases. See generally Taxquet v. Belgium, Eur. Ct. HR. (2010). Remarkably,
none of the seventeen judges sitting as members of the Grand Chamber were from a
common law system—the strongest proponent for the use of juries. In Taxquet, the valid-
ity of jury trials was simply taken for granted.



