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KNOWING HOW TO KNOW: SECONDARY LIABILITY
FOR SPEECH IN COPYRIGHT LAW

Laura A. Heymann”

Contributory copyright infringement has long been based
on whether the defendant, “with knowledge of the infringing
activity,” induced, caused, or materially contributed to
another’s infringing conduct. But few court opinions or
scholarly articles have given due consideration to what it
means to “know” of someone else’s infringing conduct,
particularly when the unlawfulness at issue cannot truly exist
until a legal judgment occurs. How can one “know,” in other
words, that a court or jury will deem a particular use
infringement rather than de minimis or fair use? At best,
contributory defendants engage in a predictive exercise—in
some cases, a more certain one, to be sure, but a predictive
exercise nonetheless. To recognize this is not a mere semantic
excursion: once a decision maker has determined that
infringement has occurred, it is more likely, through
hindsight bias, to determine that a defendant “knew” of this
infringement at the relevant time, despite the realities of
monitoring and assessing content.

Drawing on both the legal and epistemological literature,
this Article recommends a better framing for the issue of
knowledge in contributory infringement doctrine—an
approach that has implications not only for copyright law but
for the regulation of online content more generally.
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1. INTRODUCTION

During the 2008 presidential election season—when online
campaign-related activity took place at nowhere near the level it does
now—Senator John McCain's campaign wrote a letter to YouTube,
disputing YouTube’s removal of a number of campaign videos for
alleged copyright infringement.! The campaign claimed that the
videos included “fewer than ten seconds of footage from news
broadcasts . . . as a basis for commentary on the issues presented in
the news reports, or on the reports themselves,” which constituted
“paradigmatic examples of fair use.”? YouTube had removed the
videos upon receipt of a claim of copyright infringement pursuant to
the Digital Millennium Copyright Act (‘“DMCA”)3—a claim that the
campaign viewed as “both unfortunate and unnecessary.”4 “[N]Jothing
in the DMCA,” wrote the campaign, “requires a host like YouTube to
comply automatonically [sic] with takedown notices, while blinding
itself to their legal merit (or, as here, their lack thereof),” particularly
“in the context of a fast-paced political campaign.”5 The campaign
thus asked YouTube to commit to a “full legal review of all takedown
notices on videos posted from accounts controlled by (atleast) political
candidates and campaigns” and to decline to respond to notices that
it determined, after such a review, were without legal merit.5
“Surely,” the campaign asserted, “the protection of core political
speech, and the protection of the central role YouTube has come to
play in the country’s political discourse, is worth the small amount of
additional legal work our proposal would require.”7

In her response, YouTube's chief counsel pointed out that while
the DMCA’s notice, takedown, and counter-notice structure
undoubtedly results in some abuse of the system, further efforts on

1. Letter from Trevor Potter, Gen. Counsel, McCain-Palin 2008, to Chad
Hurley, CEO, YouTube (Oct. 13, 2008), https://amlawdaily.typepad.com
/amlawdaily/files/mccain-letter-20081013.pdf.

2. Id

3. 17U.8.C. § 512 (2018). The relevant statutory scheme is officially titled
the Online Copyright Infringement Liability Limitation Act, but courts and
commentators alike typically refer to it by the name of the overall legislation. See
Digital Millennium Copyright Act, Pub. L. No. 105-304, § 201, 112 Stat. 2877
(1998).

4. Letter from Trevor Potter, supra note 1.

5. Id
6. Id.
7. Id.
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YouTube’s behalf to reduce legal error were not feasible. “[A] detailed
substantive review of every DMCA notice is simply not possible due
to the scale of YouTube’s operations,” she wrote.8

Any such review would have to include a determination of
whether a particular use is a “fair use” under the law, which is
a complex and fact-specific test that requires the subjective
balancing of four factors.... No number of lawyers could
possibly determine with a reasonable level of certainty whether
all the videos for which we receive disputed takedown notices
qualify as fair use.?

The response from YouTube's counsel is even more
understandable now than it was at the time. As one point of
comparison, a 2017 study reported that, in early 2016, Google was
receiving “between 17 and 21 million [takedown] requests a week for
its Web Search service.”10 In terms of sheer volume, the kind of
review requested by the McCain campaign would be impossible with
even a fraction of the submissions. But the response also suggests a
more fundamental problem with this review: determining whether a
claim of infringement is correct is not always possible to do “with a
reasonable level of certainty.” In some instances, a reviewer with a
basic understanding of copyright law might accurately predict how a
court would rule—perhaps for the classic music file trading scenario
or a video of an entire television episode, posted without commentary,
on YouTube. But there are instances when the use of an entire
copyrighted work has been deemed fair wuse, even without
commentary or other transformation;!! without training on such
issues and time to properly consider them, these considerations
become more complicated and proxies become less useful.

Two more recent examples further highlight the uncertainty in
predicting determinations of infringement. One involves the question
of how copyright law responds to new technologies. In March 2006,
Cablevision announced the availability of a remote DVR system,

8. Letter from Zahavah Levine, Chief Counsel, YouTube, to Trevor Potter,
Gen. Counsel, McCain-Palin 2008 (Oct. 14, 2008), http://www.dmlp.org
/sites/citmedialaw.org/files/08-10-14YouTube%20Response%20t0%20Sen.
%20MecCain.pdf.

9. Id.

10. JENNIFER M. URBAN ET AL., NOTICE AND TAKEDOWN IN EVERYDAY PRACTICE
32 (2017).

11. E.g., Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 84
(2d Cir. 2014) (“In the context of news reporting and analogous activities . . . the
need to convey information to the public accurately may in some instances make
it desirable and consonant with copyright law for a defendant to faithfully
reproduce an original work without alteration.”); A'V. ex rel. Vanderhye v.
iParadigms, LLC, 562 F.3d 630, 639 (4th Cir. 2009) (“The use of a copyrighted
work need not alter or augment the work to be transformative in nature. Rather,
it can be transformative in function or purpose without altering or actually
adding to the original work.”).
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whereby Cablevision customers could record television programming
for later viewing on servers maintained by Cablevision, rather than
on a set-top box.12 Cablevision’s system seemed to have been
designed with avoiding liability for copyright infringement in mind;
each customer’s recordings were saved to separate server space
allocated to that customer, and each customer viewed only those
copies when playback was requested.!® Cartoon Network and other
content owners alleged, inter alia, that the playback of programming
in response to customers requests constituted an infringing public
performance.4 Not so, said the Second Circuit: “Because each RS-
DVR playback transmission is made to a single subscriber using a
single unique copy produced by that subscriber, we conclude that such
transmissions are not performances ‘to the public,” and therefore do
not infringe any exclusive right of public performance.” 15

Aereo, Inc., some years later, offered to New York City
subscribers—i.e., in the Second Circuit—a service by which
subscribers could watch local television programming over the
internet. From the subscribers’ perspective, this system “function[ed]
much like a television with a remote Digital Video Recorder (“DVR”)
and [a] Slingbox.”16 No doubt deeply familiar with the court’s opinion
in Cartoon Network, Aereo set up its system with separate antennas
for each subscriber, creating individual copies of each program
transmitted.!” The Second Circuit, relying on its opinion in Cartoon
Network, likewise held that Aereo’s transmissions were not public
performances.!8 But this result was reversed by the U.S. Supreme
Court. Without discussing Cartoon Network, the majority held that
the technology underlying the system’s structure was irrelevant;
what mattered was Congress's “regulatory objectives,” Aereo’s
‘commercial objective,” and the “viewing experience of Aereo’s
subscribers’—mnone of which distinguished Aereo’s system from that
of a cable operator.l® Thus, the Court concluded, just as a cable
system engages in a public performance of the programming it
transmits—and is required by statute to obtain a license for that
transmission—so did Aereo.20

12. Cartoon Network LP, LLP v. CSC Holdings, Inc., 536 F.3d 121, 124 (2d
Cir. 2008).

13. Id.

14. Id. at 134.

15. Id. at 139.

16. WNET, Thirteenv. Aereo, Inc. 712 F.3d 676, 680 (2d Cir. 2013), rev'd and
remanded sub nom. Am. Broad. Cos. v. Aereo, Inc., 573 U.S. 431 (2014).

17. Id. at 680-81.

18. Id. at 695.

19. Aereo, 573 U.S. at 446. Justice Scalia’s dissent cited Cartoon Network
several times. Id. at 452-61 (Scalia, J., dissenting).

20. Id. at 451. On remand, the district court entered a preliminary
injunction; Aereo later filed for bankruptcy. Am. Broad. Cos. v. Aereo, Inc., Nos.
12-¢v-1540, 12-¢v-1543, 2014 WL 5393867 (S.D.N.Y. Oct. 23, 2014); Emily Steel,
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The other example involves a determination of fair use. In 2011,
Russell Brammer, a photographer specializing in stock photography,
took a time-lapse photograph of the Adams Morgan neighborhood in
Washington, D.C., at night, which he posted to Flickr.2! The
organizer of an annual film festival found the photograph online and
posted it to the festival's website for attendees.?2 After successfully
getting the festival’'s organizer to take down the photo, Brammer filed
suit for copyright infringement.23 The defendant moved for summary
judgment, contending that its use of the photo constituted fair use.24
The district court granted the motion, finding that the defendant’s
use of the photograph was “transformative in function and purpose”
because while Brammer's purpose was expressive, the defendant's
purpose was “informational: to provide festival attendees with
information regarding the local area.”?> Moreover, the court
concluded, the defendant’s use was made in good faith because the
festival’s organizer “found the photo online and saw no indication that
it was copyrighted,” so he believed that the photograph was free for
public use.26 The defendant, the court concluded, was using the
photograph  “purely for its factual content”—to show festival
attendees “a depiction of the Adams Morgan neighborhood”27—and
had not harmed the plaintiff's market; the plaintiff had published the
photograph on the internet and had been compensated by others for
its use.28 Thus, the court concluded that the four fair use factors
favored the defendant and granted summary judgment.2®

Perhaps unsurprisingly, this result was swiftly reversed on
appeal. Noting that fair use “presents a mixed question of law and
fact,”30 the Fourth Circuit held that the district court erred in every

Aereo Concedes Defeat and Files for Bankrupicy, N.Y. TIMES, Nov. 21, 2014, at
B2,

21. Brammer v. Violent Hues Prods., LLC, 922 F.3d 255, 261 (4th Cir. 2019).

22 Id.

23. Id. Brammer also filed suit for removal and alteration of copyright
management information under 17 U.S.C. § 1202 (2018); the district court
determined that he later abandoned that claim. Brammer v. Violent Hues Prods.,
LLC, No. 1-17-CV-01009, 2018 WL 2921089, at *1 (E.D. Va. June 11, 2018), rev'd,
922 F.3d 255 (4th Cir. 2019).

24. Brammer, 922 F.3d at 261. The four fair use factors are:

(1) the purpose and character of the use, including whether such use is
of a commerecial nature or is for nonprofit educational purposes; (2) the
nature of the copyrighted work; (3) the amount and substantiality of
the portion used in relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the
copyrighted work.

17 U.S.C. § 107 (2018).

25. Brammer, 2018 WL 2921089, at *2.

30: Brammerv Violent Hues Prods., LLC, 922 F.3d 255, 261 (4th Cir. 2019).
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aspect of its assessment of the four fair use factors, including whether
the defendant’s purported good faith should have tipped the balance
in its favor.3! Indeed, rather than simply declaring that summary
judgment was inappropriate and remanding for trial on the fair use
defense, the Fourth Circuit concluded that the defense failed as a
matter of law and remanded the case for further proceedings.32 (Since
the defendant apparently did not otherwise challenge the claim of
infringement, the Fourth Circuit’'s opinion would seem to require a
finding of liability on remand, absent settlement.)

The point of these examples is not to offer a judgment on their
merits. Rather, it is to highlight that—as with many questions of
law—it is often difficult to predict how a court will rule on a claim of
copyright infringement, even if the facts are undisputed. This is
especially true for entities removed from the allegedly infringing
acts—the platforms, the venue hosts, the video hosting sites. And yet,
the commonly accepted standard for -contributory copyright
infringement provides for liability in terms that suggest factual
certainty: when one “with knowledge of the infringing activity,
induces, causes or materially contributes to the infringing conduct of
another.” 33

The concept of knowledge as a touchstone for secondary liability
is not, of course, unique to copyright infringement. Within the realm
of secondary liability for others’ speech, we see this same standard
present in liability for defamation. In defamation cases, the issue of
whether a nonpublisher intermediary can be held liable for
facilitating a speaker’s defamatory speech (often called “distributor
liability”) largely turns on whether the secondarily liable party “knew
or had reason to know” about the unlawful speech at issue.34 Because
the implication of such a standard is that the defendant did not take
appropriate action upon gaining this knowledge, the standard is akin

31. Id. at 269.

32. Id.

33. Gershwin Publ'g Corp. v. Columbia Artists Mgmt., Inc., 443 F.2d 1159,
1162 (2d Cir. 1971) (citing Screen Gems-Columbia Music, Inc. v. Mark-Fi
Records, Inc., 256 F. Supp. 399, 403 (S.D.N.Y. 1966)). As I will discuss later in
this Article, the DMCA's safe harbor for providers also incorporates knowledge
into its assessment of potential liability. See 17 U.S.C. § 512(c)(1)(A) (2018)
(stating that a provider qualifies for a safe harbor from liability only if, inter alia,
the provider “does not have actual knowledge that the material or an activity
using the material on the system or network is infringing” and “in the absence of
such actual knowledge, is not aware of facts or circumstances from which
infringing activity is apparent.”); infra text accompanying notes 189-213.

34. See, e.g., RESTATEMENT (SECOND) OF TORTS § 581 (AM. LAW INST. 1977)
(“[O]ne who only delivers or transmits defamatory matter published by a third
person is subject to liability if, but only if, he knows or has reason to know of its
defamatory character.”); see also Matthew Schruers, Note, The History and
Eeconomics of ISP Liability for Third Party Content, 88 VA. L. REv. 205, 231-32
(2002) (describing the different forms of liability).
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to lability based on negligence, as opposed to the strict lability
assigned to publishers.

But despite the importance of the knowledge standard to a
finding of liability for contributory copyright infringement, the case
law has never been clear on what “knowledge” means. Indeed, given
that what the defendant is supposed to “know” is a legal status—
whether the original speaker is engaged in lawful or unlawful
activity—it is arguably impossible for the defendant to acquire such
knowledge before that status has been adjudicated. At best, such a
defendant can make a prediction of the likely outcome of that legal
proceeding.?® In some instances—perhaps file trading of entire
musical works—that prediction asymptotically approaches certainty.
Butin other cases, the availability of a fair use or other defense—even
for a use that employs the entire protected work—makes “knowing”
whether the speaker is engaging in lawful or unlawful speech much
less clear. And because a court would determine whether any direct
infringement has occurred before it considered questions of secondary
liability, the risk of hindsight bias means that courts adjudicating
questions of contributory infringement may well deem the legal
status of speech more “knowable” post hoc than it was before.

This 1s not to say that copyright law is hopelessly
indeterminate—that those engaging in parodies, cultural critiques,
and educational uses, for instance, must withdraw from the public
arena for fear that a future court might conclude that what they are
doing is infringement. Some uses—such as quoting small portions of
a book in a book review—have been so ingrained in our collective
judgment as fair uses that predictions as to a future adjudication of
lawfulness can be said to be virtually certain.3¢ This might lead one
to think, as Chief Justice Roberts said in his confirmation hearing,
that what courts are doing is stating whether a pitch is a ball or a
strike3”—confirming or revealing some state of being that already
exists in the world. But it's important to recognize, as baseball
umpire Bill Klem famously noted in a Holmesian turn, “[I]t ain’t

35. For discussions of probabilistic knowledge, see generally, for example,
Kenneth W. Simons, Stafistical Knowledge Deconstructed, 92 BU. L. REv. 1
(2012), and Mark P. McKenna, Probabilistic Knowledge of Third-Party
Trademark Infringement, 2011 STAN. TECH. L. REV. 10 (2011).

36. Several scholars have persuasively argued that the fair use doctrine is
more predictable than some have asserted. See, e.g., Barton Beebe, An Empirical
Study of U.S. Copyright Fair Use Opinions, 1978-2005, 156 U. PA. L. REV. 549,
554-56 (2008); Neil Weinstock Netanel, Making Sense of Fair Use, 15 LEWIS &
CLARK L. REV. 715, 717-19 (2011); Matthew Sag, Predicting Fair Use, 73 OHIO
ST. L.J. 47, 51 (2012); Pamela Samuelson, Unbundling Fair Uses, 77 FORDHAM L.
REV. 2537, 2588 (2009).

37. Confirmation Hearing on the Nomination of John G. Roberts, Jr. to Be
Chief Justice of the United States: Hearing Before the S. Comm. on the Judiciary,
109th Cong. 56 (2005) (statement of John G. Roberts, Jr., J., D.C. Circuit) (“T will
remember that it's my job to call balls and strikes, and not to pitch or bat.”).
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nothing till [ call it.”38 The copying in Brammer was ultimately not a
fair use, but only because our federal judicial system gives the Fourth
Circuit interpretive authority over the district courts in its region—
and because the plaintiff pursued an appeal in the first place.3°

Whether the law calls this predictive ability “knowledge” may
seem like a mere semantic issue. But the word itself is likely doing
some persuasive work because concluding that a party “knew” about
something beforehand suggests a higher level of culpability than
might have existed at the time. Characterizing the requirement
instead as an assessment of whether the defendant made a
reasonable judgment as to the status of the speech better calibrates
the vocabulary to the task at hand. And because these are scenarios
in which the suppression of speech is potentially at stake, it is
important to at least get the concepts right.40

I1. THE CONCEPT OF KNOWLEDGE IN CONTRIBUTORY COPYRIGHT
INFRINGEMENT

A, The Concept of Knowledge in Tort Law

Before considering the role of knowledge in copyright
infringement specifically, it might be helpful to consider its role in
tort law more generally. Although the Copyright Act doesn’t address
secondary liability directly,4! since copyright infringement is a tort, it
would be natural that tort doctrine’s general theories of secondary
Liability would also apply to cases of copyright infringement, which
the Supreme Court has confirmed.42 For example, section 876 of the
Restatement (Second) of Torts notes that one is subject to liability for
harm resulting to a third person from another’s tort if that person

38. Nick Paumgarten, No Flag on the Play, NEW YORKER (Jan. 20, 2003),
https://www.newyorker.com/magazine/2003/01/20/no-flag-on-the-play; see also
Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 991, 994 (1897)
(“The prophecies of what the courts will do in fact, and nothing more pretentious,
are what I mean by the law.”).

39. Brammer v. Violent Hues Prods., LLC, 922 F.3d 255, 269 (4th Cir. 2019).

40. Alfred C. Yen, Internet Seruvice Prouvider Liability for Subscriber
Copyright Infringement, Enterprise Liability, and the First Amendment, 88 GEO.
L.J. 1833, 1888 (2000) (asserting that because of free speech concerns, “courts
must not impute knowledge to ISPs for purposes of contributory infringement
unless it is quite clear that infringement has occurred”).

41. See Sony Corp. of Am. v. Universal City Studios, 464 U.S. 417, 434 (1984)
(“The Copyright Act does not expressly render anyone liable for infringement
committed by another.”). An alternative interpretation is that the Copyright
Act’s provision that the owner of copyright “has the exclusive rights to do and to
authorize” certain uses conveys Congress's intent to provide for contributory
infringement. 17 U.S.C. § 106 (2018) (emphasis added).

42. See, e.g., Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S.
913, 930 (2005) (noting that doctrines relating to secondary liability for copyright
infringement “emerged from common law principles and are well established in
the law”).
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Studies show, moreover, that this bias exists in assessing others’
predictions as well as our own?22! and that there is likely little that
can be done to eliminate the effect of the bias on decision-making.222

Despite this, as Jeffrey Rachlinski has noted, our legal system
often assumes that decision makers will be able to overcome the
effects of hindsight bias.223 Every time a judge or jury is asked to
determine whether a defendant took an appropriate action at a
particular time in light of the circumstances present at that time, that
decision maker is expected to cast its mind back to before the incident
in question, uninfluenced by what it has learned since (or, indeed, by
the occurrence of the incident itself). This bias is likely to be
prevalent in situations where the question is whether the defendant
“knew or had reason to know” of a particular fact,224 such as with
contributory copyright infringement.

Courts have been particularly attuned to the possible effect of
hindsight bias in assessing obviousness 1in patentability
determinations,225 but less so, it would seem, in cases involving
copyright infringement—except perhaps to the extent courts assess
the reasonableness of a party’s position in determining whether that
party is entitled to attorney’s fees.226 However, the issue has not
escaped the attention of scholars, who have noted, for example, that
evidence of actual copying—which comes early in the analysis—tends
to bias the decision maker in favor of the plaintiff on the issue of
infringement because of the belief that the defendant would not have
copied if that copying was not valuable to the defendant.227 So it
should not be surprising if contributory infringement analysis is also
affected by the cumulative effects of hindsight bias and confirmation
bias. Having first made the determination that direct infringement
has occurred, a decision maker may well evaluate the evidence as to
knowledge in the subsequent contributory infringement analysis with
the implicit goal of confirming the correctness of its prior
determination of direct infringement. If the circumstances seem like

221. Id. at 203; Jeffrey J. Rachlinski, A Posttive Psychological Theory of
Judging in Hindsight, 65 U. CHI. L. REV. 571, 588-90 (1998).

222. Rachlinski, supra note 221, at 603.

223. Id. at 571.

224. Seeid. at 591.

225. See, e.g., Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 36 (1966);
Gregory N. Mandel, Patently Non-Obvious: Empirical Demonstration that the
Hindsight Bias Renders Patent Decistons Irrational, 67 OHIOST. L.J. 1391, 1399—
1400 (2006).

226. Kirtsaeng v. John Wiley & Sons, Inc., 136 S. Ct. 1979, 1988 (2016)
(“Courts every day see reasonable defenses that ultimately fail Gust as they see
reasonable claims that come to nothing); in this context, as in any other, they are
capable of distinguishing between those defenses (or claims) and the objectively
unreasonable variety. And if some court confuses the issue of liability with that
of reasonableness, its fee award should be reversed for abuse of discretion.”).

227. Balganesh, supra note 216, at 1630-31 (2009); see also Irina D. Manta,
Reasonable Copyright, 53 B.C. L. REv. 1303, 1339 (2012).
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evidence of obvious infringement to the court—judged many months
(or years) later, with full information, and in the reflective confines of
a courtroom—they may well seem to have been equally obvious at the
time the defendant made its decision about its own participation.

Another general consideration is that the language around
contributory copyright infringement facilitates a tendency toward
hindsight bias. For example, the characterization of evidence of
infringement as a “red flag” may well suggest to the reader of the
opinion that the infringement was obvious at the time and that any
reasonable person would have been able to predict, with near
certainty, that a court would later find infringement. This is perhaps
true in some cases, but it would be difficult to say it is true in all cases.
The other risk inherent in the effect of hindsight bias in this context
is the way in which the bias may affect the decision-making of
defendants. A defendant who is aware that a judge or jury, having
found copyright infringement, will be more likely to conclude that the
defendant knew of the infringement at the time may take more
precautions than would otherwise be warranted in order to counteract
the effect of the bias.?28 In the context of contributory infringement,
those precautions may involve removing material that ultimately
would not have been judged to be infringing. This, then, may result
in something of a feedback loop, as the additional bias of interpreting
subsequent remedial measures as evidence of wrongdoing may lead
decision makers to double down on the conclusion that the defendant
had the requisite knowledge.22°

It is, of course, difficult to identify a case in which one can say
with certainty that the combination of hindsight bias and
confirmation bias affected the outcome of the contributory
infringement determination, since as readers of opinions, we are at
risk of falling victim to the same heuristic. One example, perhaps, is
the district court’s opinion in Cariou v. Prince, discussed earlier. As
the reader will recall, the case involved over twenty-five photographs
(all originally taken by Patrick Cariou) used in subsequent work by

228. Rachlinski, supra note 221, at 572, 597; see also id. at 573 (noting that
because of the effect of the bias, determining whether individual results are
unjust because of the bias is difficult).

229. Federal Rule of Evidence 407 makes inadmissible to prove negligence
post-incident measures “that would have made an earlier injury or harm less
likely to occur.” FED. R. EVID. 407. This does not map squarely onto incidents of
copyright infringement—removing infringing material is not the same as, say, a
policy of inspection beforehand—but the effect may well be the same. Note that
the DMCA provides that “[t]The failure of a service provider's conduct to qualify
for imitation of liability under this section”’—say, for example, by deciding not to
take down material pursuant to notice—‘shall not bear adversely upon the
consideration of a defense by the service provider that the service provider’s
conduct is not infringing under this title or any other defense.” 17 U.S.C. § 512(1)
(2018).
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appropriation artist Richard Prince.230 The Gagosian Gallery and
Larry Gagosian were mnamed as defendants on both direct
infringement and secondary liability theories.23! The court, as
expected, first considered the defendants’ challenge to the scope of the
copyright for the photographs and the defendants’ fair use
argument.?32 Ag to the latter, the court devoted significant time to
the propriety of Prince’s actions per Second Circuit doctrine that
considers this evaluation to be “an integral part of the analysis under
the first [fair use] factor.”233 The district court cited Second Circuit
case law for the proposition that “it has been considered relevant
within this subfactor that a defendant could have acquired the
copyrighted [material] legitimately.”234 But rather than mirroring
the Second Circuit in interpreting this consideration as going to how
the defendant acquired the materials (for example, via theft or by
encouraging an authorized user to exceed the scope of authorized
access), the district court instead determined that Prince had acted
in bad faith because he had not requested a license to use the
photographs—the necessity of which, of course, was the very issue
being decided in the case.?3> Having decided that Prince acted in bad
faith by not seeking a license (for what the Second Circuit later
determined was largely a fair use), the district court concluded that
the Gagosian defendants equally acted with bad faith.236 The gallery
and its owner knew that Prince was an appropriation artist but failed
to ask whether Prince had obtained a license and continued to sell the
paintings after receiving Cariou’s cease-and-desist notice.237 (Of
course, appropriating without asking permission, and relying on the
fair use doctrine, is largely the point of the endeavor for most
appropriation artists.)

Having rejected the defendants fair use argument, the court
made short work of the contributory infringement analysis.238 The

230. Cariouv. Prince, 784 F. Supp. 2d 337, 343 (S.D.N.Y 2011), judgment rev'd
in part, vacated in part, 714 F.3d 694 (2d Cir. 2013).

231. Id. at 354.

232. Id. at 346-47.

233. NXIVM Corp. v. Ross Inst., 364 F.3d 471, 478 (2d Cir. 2004) (citing
Wright v. Warner Books, Inc., 953 F.2d 731, 737 (2d Cir. 1991)).

234. Cariou, 784 F. Supp. 2d at 351 (quoting NXIVM, 364 F.3d at 478).

235. Id. (“Prince’s employee contacted the publisher of Yes, Rasta to purchase
additional copies of the book, but apparently neither Prince nor his employee ever
asked the publisher about licensing or otherwise sought permission to use Yes,
Rasta or the Photos contained therein legitimately. Nor did Prince attempt to
contact Cariou by email and inquire about usage rights to the Photos, even
though Yes, Rasta clearly identified Cariou as the sole copyright holder and even
though Cariou’s publicly-accessible website includes an email address at which
he may be reached. Under these circumstances, Prince’s bad faith is evident.”)
(citations omitted).

236. Id.

237. Id.

238. The court also found the Gagosian defendants liable for direct
infringement and for vicarious infringement. /d. at 354.
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defendants were marketing and promoting Prince’s work; hence, the
material contribution prong was satisfied.23® And as to knowledge of
infringement, the court essentially rehearsed its bad faith analysis,
concluding that the defendants “were well aware of (and capitalized
on) Prince’s reputation as an appropriation artist who rejects the
constricts of copyright law, but they never inquired into the propriety
of Prince’s use of the Photos.”240  Notably, on appeal, the Second
Circuit did not devote any consideration to whether Prince or the
Gagosian defendants had acted in bad faith; indeed, it noted Prince’s
long career as an appropriation artist and the number of museums in
which his work had been displayed—perhaps an example of hindsight
bias and confirmation bias in reverse.24!1

B. Knowing How to Know

How, then, should the doctrine respond to these concerns—both
the idea that knowledge is an inapt way to describe the decision-
making process and the fact that heuristic biases are likely to infect
the subsequent evaluation of this process? Omne solution is to make
more robust the negligence aspects of the framework—to frame the
consideration not as whether the defendant knew or should have
known about infringement but rather whether the defendant’s
decision to continue providing material assistance in light of available
information represented a reasonable assessment of the risk of
liability.242 This may seem like mere semantics, but describing the

239. Id. at 354-55.

240. Id.

241. Cariou v. Prince, 714 F.3d 694, 698-99 (2d Cir. 2013). The court’s
conclusion that twenty-five of Prince’s works constituted fair use as a matter of
law necessitated reversing the district court’s conclusion as to secondary liability
for infringement of those photographs and remanding for reconsideration of
secondary liability as to the remaining five if the district court were to find direct
infringement on remand. As noted, supra note 139, the case ultimately settled.
As to the potential effect of bias in such determinations, see Andrew Gilden &
Timothy Greene, Fair Use for the Rich and Fabulous?, 80 U. CHI. L. REV. ONLINE
88, 98 (2013).

242, The inducement theory of contributory infringement may eliminate the
problem to some extent—in that a defendant who induces another to commit
infringement may have a strong belief that the induced activity will be deemed
to be infringement—but this still requires some level of predictive activity (and
is still subject to a risk of hindsight bias that may color the court’s view of what
is considered to be inducement). Cf., e.g., Metro-Goldwyn-Mayer Studios Inc. v.
Grokster, Ltd., 545 U.S. 913, 937-38 (2005) (“It is undisputed that StreamCast
beamed onto the computer screens of users of Napster-compatible programs ads
urging the adoption of its OpenNap program, which was designed, as its name
implied, to invite the custom of patrons of Napster, then under attack in the
courts for facilitating massive infringement. Those who accepted StreamCast's
OpenNap program were offered software to perform the same services, which a
factfinder could conclude would readily have been understood in the Napster
market as the ability to download copyrighted musie files.”).
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fault not as knowledge but rather as predictive ability may guard
against the risk of hindsight bias described above.

Another solution—by no means a salutary one, but one that
should be acknowledged—is simply to revise the doctrine by statute
to admit that the contributory liability framework is based on notice,
not knowledge. When a copyright owner informs the operator of a
flea market that some of its vendors are engaging in copyright
infringement, the operator may not have the resources or ability to
investigate, confirm, or rebut this assertion. The operator may glean
additional facts—for example, the cover of a DVD case may look
unofficial or photocopied—but the operator is likely to be no more in
a position to conclude that infringement is taking place than it was
before receiving the notice, except in a minimum of circumstances.
This is even more true, as noted above, in an online environment,
where opportunities for additional investigation are limited. Such an
approach would have the effect of extending the notice-and-takedown
safe harbor of the DMCA to contributory infringement claims more
generally, in that a defendant would be deemed not liable for
contributory infringement if it cuts off its contribution to alleged
infringing activity upon receipt of a substantially reliable notice.243

To guard against the harm that would come from a heckler’s veto,
in which copyright owners would be incentivized to overnotify, such a
codification of the doctrine would need to include similar provisions
as those currently in the DMCA: the opportunity for notification of a
challenge made by the alleged direct infringer and penalties for the
knowing submission of a notice that substantially misrepresents the
legal claims at issue. Such a system may prove to be cumbersome in
certain contexts—and experience with section 512 of the DMCA
reveals the many ways in which these safeguards can fail—but it
would at least add an extra level of protection to the de facto system
that already exists, in which putative defendants, anticipating that a
court will find knowledge resulting from notice, remove access to
material upon receipt of notice, regardless of the notice’s validity.

V. CONCLUSION

Characterizing the nature of the defendant’s actions in
contributory infringement cases is not merely a matter of semantics.
As described above, the use of the word “knowledge” to mean what
can only be, at best, a prediction can have an effect on the decision as
to liability and may well lead courts, juries, and policy makers to
overestimate the ability of service providers to identify and respond
to problematic material on their platforms. Indeed, by describing the
kinds of evidence that justify a conclusion that the defendant had the

243. Cf. Christopher A. Cotropia & dJames Gibson, Convergence and
Conflation in Online Copyright, 105 IowA L. ReEv. 1027, 1049-66 (2020)
(criticizing the convergence of the common law and the DMCA in copyright cases).
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requisite knowledge, courts are essentially defining “knowledge” as
the existence of such evidence. In this sense, “knowledge” becomes a
legal conclusion, not a factual one, subject to renewed evaluation by
an appellate court.244

This effect may also have implications for other forms of
secondary liability, such as the current debates—both congressional
and academic—over whether section 230 of the CDA should be
amended. Section 230 goes further than the DMCA, providing that
“InJo provider or user of an interactive computer service shall be
treated as the publisher or speaker of any information provided by
another information content provider’ and that no such provider or
user shall be liable for voluntary, good-faith actions to remove
objectionable material from a service.?45 In essence, as the Fourth
Circuit has noted, Congress recognized that the flourishing (and
realities) of the internet warranted a system in which service
providers could maintain policies and take actions regarding material
on their services without fear of liability.246 Absent such a provision,
service providers would almost certainly err on the side of removing
material upon receipt of a complaint. Section 230, of course, thus has
the inevitable result of some amount of objectionable material
remaining online, even with the best of intentions on the part of the
service provider. Yet calls for statutory reform of section 230 to
require a provider to take steps to address “unlawful uses of its
services” seem to be overly optimistic about the ability of service
providers to make efficient and correct legal judgments about each of
the thousands Gf not millions) of complaints they receive.247 These

244. Cf. Michael S. Pardo, The Field of Evidence and the Field of Knowledge,
24 LAw & PHIL. 321, 381 (2005) (“It is not the fact that some evidence has
sufficient probative value that justifies an inference — the fact that a particular
inference is sufficiently strong means that evidence has the probative value it
does.”).

245. 47 U.8.C. § 230 (2018).

246. Zeran v. Am. Online, Inc., 129 F.3d 327, 330 (4th Cir. 1997) (“The
imposition of tort liability on service providers for the communications of others
represented, for Congress, simply another form of intrusive government
regulation of speech. Section 230 was enacted, in part, to maintain the robust
nature of Internet communication and, accordingly, to keep government
interference in the medium to a minimum.”); id. at 331 (“Faced with potential
liability for each message republished by their services, interactive computer
service providers might choose to severely restrict the number and type of
messages posted. Congress considered the weight of the speech interests
implicated and chose to immunize service providers to avoid any such restrictive
effect.”).

247. See, e.g., Danielle Keats Citron & Benjamin Wittes, The Internet Will Not
Break: Denying Bad Samaritans § 230 Immunity, 86 ForpaaM L. REv. 401, 419
(2017) (proposing that section 230’'s safe harbor be available only to a service
provider that takes “reasonable steps to prevent or address unlawful uses of its
services” and defining “reasonable” (but not “unlawful”) only by noting that the
determination of reasonableness “would take into account differences among
online entities”); ¢f. Goldman, supra note 204, at 45 (noting that a safe harbor
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commentators are understandably concerned about harmful material
that has proliferated on some sites. But they have not yet explained
how service providers will know how to know. And until this
happens—Dboth in copyright law and elsewhere—we should refrain
from calling the activity on which liability depends “knowledge.”

conditioned on reasonableness “would make Section 230 litigation far less
predictable, and it would require expensive and lengthy factual inquiries into all
evidence probative of the reasonableness of [a] defendant’s behavior” and “would
also cause more collateral censorship, as Internet services remove legitimate
borderline content to safely ensure a future judge might consider their efforts
‘reasonable’ or ‘in good faith™).



