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the accused is entitled to notice setting forth the time and place of the
hearing, the matter to be investigated, and the names of the witnesses.
The notice should also inform the party under investigation that he may
call and cross-examine witnesses on his own behalf and that he is enti-
tled to have counsel present at the hearing. The testimony of all the
witnesses would be presented under oath, and the substance of the testi-
mony reduced to writing. A suggested procedure for the hearing is set
forth in the appendix to Army Regulation 15-6.1'"

4. Adoption of Rulemaking as an Alternative to the Exclusionary
Rule.-For police rulemaking to be accepted as a replacement for the
exclusionary rule, it must be shown to deter illegal police conduct.
Consequently, the military command must establish a police review
board and then attempt to persuade the local trial judge that the pro-
gram is a viable alternative to the fourth amendment rule. Proving the
board's effectiveness as a deterrent to police misconduct requires evi-
dence of attempts to publicize the board's existence, the number and
nature of the complaints, and the action taken by the board in each case.
Additionally, the military prosecutor must convince the trial judge that
the exclusionary rule set forth in the Manual for Courts-Martial4' does
not apply despite its seemingly clear language.

An argument for the proposition that the exclusionary rule con-
tained in the Manual is inapplicable can be constructed. The intent of
paragtaph 152 of the Manual, which sets forth the federal exclusionary
rule as well as its rationale, was merely to adopt the federal rule. 4' Thus,
if an effective alternative to the rule exists, the rule need no longer be
applied in the military, particularly when the alternative does not entail
the costly exclusion of probative evidence. Support for this conclusion
can be found in United States v. Clark.'47 In Clark the Court of Military
Appeals nullified the plain meaning of paragraph 140a(2) of the
Manual, which requires the offer of free military counsel during the
interrogation of any military suspect or accused without regard to the
question of indigency. The court held that the purpose of the provision
was simply to adopt the requirements of Miranda and not to mandate
a more stringent standard than is constitutionally required.4

5. Benefits of Rulemaking.-Rules regulating police conduct in-

144. Army Regulation 15-6, at 9-13 (Aug. 12, 1966).
145. MANUAL FOR COURTS-MARTIAL, UNITED STATES 1 152 (rev. ed. 1969).
146. See notes 9-12 supra and accompanying text.
147. 22 U.S.C.M.A. 570, 48 C.M.R. 77 (1973).
148. Id. at 570-71, 48 C.M.R. at 77-78.
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crease the efficiency of police and commanders by providing them with
answers to as many specific questions as can be foreseen. The rules
would serve as a basis for the continuing education of commanders and
police and could be tied into the promotional scheme for officers and
enlisted personnel. Under the present system the rules formulated by
courts are generally not communicated to the police and commanders
responsible for making decisions; when they are communicated, they
frequently are not intelligible. A set of police rules, however, would be
comprehensible to law enforcement officials since representatives of
that group would play a significant role in the drafting process. Rule-
making should increase the self-esteem of police and commanders be-
cause of the increased responsibility placed on them to formulate policy.
Their role in the drafting process should remove any resentment that
now exists concerning rules made by judges who are not faced with the
problems encountered on the "beat." Additionally, when the rules are
not obeyed, the penalty will be suffered by the errant officer, not by the
criminal justice system.

Rulemaking would give the trial courts an insight into the latitude
considered necessary to ensure order and discipline within a unit. It
would also permit the court to extend coverage indirectly to actions that
do not lend themselves to the warrant and probable cause standard.
Additionally, it would guarantee fair and equal treatment throughout
the command.

The use of police review boards to investigate alleged violations of
rules established to guide police conduct should provide a reasonable
alternative to the exclusionary rule. The "police officer's blunder"
would no longer require that evidence illegally obtained be suppressed.
Rather, the evidence would be admissible, and the commander or mili-
tary police would be subject to an administrative proceeding that would
examine the complaint to determine whether it was well founded and
whether the officer acted in good faith. Absent repeated violations, a
simple good faith error would require no action. When an intentional
violation of the rules occurs, however, the board would recommend
appropriate disciplinary action. This scheme would protect both society
and the police.

V. CONCLUSION

The rulemaking mechanism and police review board proposed
above can replace the exclusionary rule only if it is in fact an effective
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alternative. If in a particular command or locality it proves to be a mere
pretense, reinstatement of the exclusionary rule would be necessary.
This possibility does not imply constant judicial supervision of the
board; rather, defense counsel can be expected to raise the issue of the
board's failure adequately to serve its purpose. Simply by suppressing
evidence in a given case, the judge could indicate that the board was
failing to perform its function as a replacement for the exclusionary
rule. In addition, the remedy of exclusion could be retained for cases
involving egregious violations of the fourth amendment. Thus, rulemak-
ing, rather than depriving individuals of constitutional protections,
would for the first time create an effective protection.

While the proposal set out above could well prove fruitless in a
particular installation or community, promulgation of the rules and
creation of the board should, at a minimum, improve search and seizure
practices. The effort to formulate an acceptable replacement for the
exclusionary rule will not be simple, but haven't too many criminals
gone free already?
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APPENDIX

MODEL RULES FOR COMMANDERS, MILITARY POLICE,
AND CRIMINAL INVESTIGATORS*

SECTION 1. DEFINITIONS

Apprehending Officer or Officer includes commissioned officers,
warrant officers, noncommissioned officers and law enforcement per-
sonnel.

Comment. Noncommissioned officer includes corporals, but does not include specialists or
acting NCO's.

Jurisdiction. The rules in this manual apply to areas under the
control of commanders and law enforcement personnel, thus they apply
to on-post incidents in the 50 states. Overseas, depending upon the
treaty agreements, they may also apply to off-post situations.

SECTION 2. INSPECTIONS

Generally, the commander has the inherent right to check the
barracks in which individual soldiers are housed to insure that the indi-
viduals have their individual and organizational equipment; that there
are no fire hazards in the barracks; to see the aisles and exits are not
blocked; to insure that lockers do not contain food particles or food that
might attract rodents or roaches; to insure that soldiers can perform the
unit's mission; and to insure physical security. If while conducting such
inspection the commander comes across items that immediately appear
to be contraband (drugs, unregistered weapons or any other item that
may result in a criminal prosecution), these may be seized.

Comment. A commander conducting an inspection for these reasons may find Items he
believes may aid in a criminal prosecution. These items may be seized. A warning here is the officer
conducting the inspection (or a designated person) may only look in those areas that will enable
him to determine whether this equipment is present. He may not look in matchboxes or opaque
bottles. When inspecting for food or flammable products, such as lighter fluid, he may look in cigar
boxes or other suitable containers.

Normally a commander will conduct periodic security checks to insure that wall lockers and
foot lockers are locked. If the commander or his representative conducts a security inspection and
notices a wall locker or foot locker unlocked, he may secure the valuables from the locker and
keep them in the unit supply room until the individual returns to the unit. If. while securing the
valuables, the person conducting the inspection sees items that would aid in a criminal prosecution.
these also may be seized.

* DEPARTMENT OF ARMY, TRAINING CIRCULAR 19-22, APPREHENSION, SEARCH. AND SEIZURE

(1977).
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The commander has the right to conduct a search for weapons after
a unit has been firing on the range and has returned to the unit area
and found a weapon missing. Under these circumstances the com-
mander or his designated representative may conduct a search of all
persons who were on the range and others who were in a position to steal
the weapon, to include their living area and private automobiles.

Under no circumstances may an inspection or inventory be used as
a subterfuge for a search.

Comment. If the commander is looking for evidence of a specific crime or suspects that an
individual or group of individuals have drugs in their possession, but does not have a probable cause
for such a belief, he may not use the inspection of the unit as a subterfuge for a search of the
individual or group of individuals. Subterfuge normally takes place when a commander or military
police "feels" an individual has contraband in his possession or living area but not enough Informa-
tion to amount to probable cause (discussed in Section 4) and uses an inspection of the type pre-
viously mentioned in this section to search for the contraband.

SECTION 3. INVENTORIES

A commander may direct an inventory of an individual soldier's
property when the soldier is absent from the unit on ordinary or emer-
gency leave or when hospitalized. Such inventories are authorized under
paragraphs 6-11, 6-12, 6-13, and 6-14 of AR 700-84.

If while conducting this inventory, the commander or his desig-
nated representative discovers items that would aid in a criminal prose-
cution, these may be seized and used as evidence.

Comment. Remember normal policies must be applied in conducting the inventory. That is,
if the commanding officer normally waits 36 hours before an inventory, he cannot conduct an
inventory one hour after an individual's absence or other circumstance that might trigger an
inventory.

Confinement inventory. The commander or his designated repre-
sentative may conduct an inventory of the property of an individual who
has been placed in military or civilian confinement.

Auto inventory. When an individual is arrested for driving while
intoxicated or is a subject under arrest which involves transportation to
the provost marshal's office, the vehicle of the individual will be secured.
When there is space at the place of apprehension, the vehicle may be
secured there. However, if there is no place to secure the vehicle, it will
be impounded at the provost marshal's office and inventoried.

Comment. When a person is arrested for DWI just as he pulls into his quarters' parking
lot, there is no reason to impound the vehicle. However, if a person is arrested on one of the outer
roads of the post and there is no place to secure the vehicle and there is a possibility that items
may be stolen, the vehicle should be impounded at the provost marshal's office and inventoried.
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SECTION 4. NARCOTIC/CONTRABAND DETECTOR DOGS

A commander conducting an inspection may use a nar-
cotic/contraband detector dog to extend the natural senses of individu-
als conducting the inspection provided the dog is shown to be reliable.

Comment. When a request is made for a handler and dog to go into a particular unit, the
commander requesting the team will ask the provost marshal, deputy provost marshal or NCOIC
of the office of the provost marshal about the reliability of the handler.

Before the dog is used in a unit, the handler will demonstrate the reliability of the dog to the
commander. The test for reliability consists of certification from approved training course, the
training and utilization alert record and performance demonstrated to the commander.

The conduct of barracks "shakedown inspectons" for narcotics/contraband (that is inspection
for the sole purpose of detecting narcotics/contraband) without prior probable cause to justify
search constitutes a lawful exercise of command authority. Narcotic/contraband detector dog
teams may be used to assist in such inspections and may enter private rooms or areas of the
barracks for these purposes. Narcotics/contraband found during a "shakedown inspection" should
be confiscated but is not admissible as evidence against the possessor in a judicial proceeding.
Reasonable "shakedown inspections" of this type may be useful as an administrative aid to a local
drug control program. Caution should be exercised, however, to insure this procedure does not
jeopardize an ongoing investigation by CID or MPI personnel.

A reliable dog may be used by the police in public areas or where an individual has been
stopped for a vehicle offense. The intent of AR190-2 is not to prohibit use of narcotic/contraband
detector dogs for personnel inspections but to prevent physical contact between the individual being
inspected and an aggressive dog. A search of an individual should continue to be conducted only
by Military Police personnel.The actual search of an individual, such as his pockets or under his
outer garments, for the marijuana, narcotics/contraband, must be conducted by MPs.

Military police officers on patrol may have the narcotics/contraband detector dog with them
and may stop to contact an individual in a public area such as one of the theaters on post. At that
time the handler and the dog may get out of the car while the Military Police are making a contact.
If the dog is reliable and alerts, this will furnish probable cause for an apprehension of the
individual or individuals in the vehicle and for a search of the vehicle. Additionally, the dog may
be with an MP who is on patrol. The MP may stop an individual for a speeding offense, at which
time the detector dog team may get out of the car and go around the car that was stopped for the
speeding offense. The driver may be asked to dismount the car but he cannot be required to open
his trunk or to keep his car doors ajar. If the dog alerts, this will furnish probable cause to search
the vehicle and to apprehend the individual(s) in the car.

SECTION 5. COMMANDER'S AUTHORIZATION

The commander, either company commander or higher, may au-
thorize search of a person or place when there is probable cause to
believe that items connected with criminal activities are located in the
place or on the person to be searched. When time permits, the com-
mander should consult the office of the staff judge advocate. A com-
mander may delegate to another individual in the unit his authority to
search.

Comment. A commander may want to delegate the authority to the executive officer, or a
batallion commander may want to delegate the authority to the staff duty officer or NCO. The
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delegation of authority to the staff duty officer should be placed in the staff duty officer's book
and reads "You are authorized to conduct searches under paragraph 152 of the Manual for Courts-
Martial and these rules."

SECTION 6. PROBABLE CAUSE

There is probable cause when the following criteria are met:

Search-there are reasonable grounds to believe that items con-
nected with criminal activity are located in the place (that is, room and
barracks, POV, or quarters) or on the person to be searched.

Apprehend-there are reasonable grounds to believe that an of-
fense has been committed and that the individual apprehended has com-
mitted the offense.

Comment. All commissioned officers, warrant officers, petty officers, noncommissioned
officers, and, when in execution of their duties, guards or police officers may apprehend individuals
for having committed offenses when there is probable cause for such apprehension. The procedure
is for the individual making the apprehension to notify the individual why he is being apprehended.
There are a number of ways the apprehension can be accomplished. First, tell the individual he is
being apprehended and after that make the search incident to apprehension. Second, ask the
individual to come to a particular office with the apprehending officer. The search will be made at
that office. A third possibility is to ask individuals in the area to assist in the apprehension. Lastly,
if the person is uncooperative (for example, the individual tells the apprehending officer "screw
you") then the apprehending officer should try to subdue the individual or pay particular attention
to any means of identifying the individual in case he tries to escape.

There is a difference between probable cause to search and probable cause to arrest. One of
the key factors in the probable cause equation is the timeliness of the information, For example,
we may have reliable information from an informant who has proven reliable in the past and has
obtained his information by personal observation. He tells us that 30 days ago he saw a specific
offense committed by Sgt. Freddy Hansom, and that this offense was committed at the NCO club.
The fact that the offense was committed 30 days ago was based upon personal observations from
a reliable informant, gives us probable cause to apprehend Sgt. Hansom, but it does not give
probable cause to search any area under the exclusive control of Sgt. Hansom.

Even if a small quantity of drugs was seen in Hansom's possession 30 days ago in the company
billets, this would not give probable cause to search the billets because it would be no basis to
believe that the drugs are present today. However, there would still be a basis for an arrest and
for a search incident to the apprehension.

Basis of Knowledge Test. The information furnished to the com-
mander indicates that the information was obtained in a trustworthy
manner. This has been called the basis of knowledge test and may be
satisfied in the following way:

Personal observation.
Statement of the person to be searched or an accomplice.
Self-verifying detail.
Corroboration.
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Comment. Personal observation. The trustworthiness of information can be established by
showing that the commander personally observed the criminal activities himself; or that he is
basing his authorization on the fact that a third party personally observed the criminal activity
and this fact has been related to him and that such information has been corroborated or substanti-
ated.

In the drug area, personal observation must also include facts indicating there is a basis for
belief that what was seen was drugs (that is, the commander has had a class on drug identification,
or the third party has had a class on drug identification or has furnished reliable information in
the past as to the particular drug in question).

Statement of person to be searched or accomplice. The person seeking the authorization
from the commander or the commander may have trustworthy information that items connected
with criminal activities are located in the place to be searched based on information obtained from
a statement of the individual to be searched or an accomplice of the individual to be searched.

Self-verifying detail. One way to pass the basis of knowledge test is by showing that the tip
was so detailed the information must have been obtained as a result of a personal observation by
the informant or from a statement of the defendant or an accomplice. The best example of when
a tip is self-verifying is the one the Supreme Court used in Draper v. United States.

The arresting officer had received a tip from an informant that the defendant had departed
Denver, Colorado to travel to Chicago. The informant: (i) stated the defendant would
return by train on 8 or 9 September (2) described the defendant's physical appearance; (3)
indicated that the defendant would be carrying a tan zipper bag; (4) said the defendant walks
with a fast gait; and (5) said the defendant would be carrying heroin.

Before making the arrest, the arresting officer verified facts (I) through (4).
The Court indicated that the tip was so detailed that we must conclude that the informant

obtained his information in a trustworthy manner, such as by personal observation or a statement
of the defendant or a combination of the two as was present in this case.

Corroboration. Where the officer can verify a number of the items listed in the informant's
tip we can draw the conclusion that the other items in the tip must also be true. Again, the best
example of adequate corroboration is the Draper-type factual situation. A number of courts have
indicated that the Draper factual situation could apply to not only train stations but airports or
rendezvous-type situations with automobiles.

The commander must be satisfied as to the credibility of the person
furnishing the information. This has been called the reliability test and
may be established by one or more of the following:

Demeanor of the individual furnishing the information to the
commander.
Statement of past reliability.
Corroboration.
Statement from victim or eyewitness of offense.
Declaration against interest.
Information from other law enforcement officials.
Information obtained from senior NCOs and above as a result
of being passed through the chain of command.

Comment. Demeanor. When the information is personally given to the commander-not
by a police officer, but by the third party who obtained the information-the commander can judge
the individual informant's reliability at that time. In many cases the individual may be a member
of the commander's unit, thus, he is in the best situation to judge the credibility of the person.
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Even when the person is not a member of the authorizing commander's unit, you have an eyeball-
to-eyeball situation in which the commander can question the individual and determine the consist-
ency of statements made by the individual. The eyeball-to-eyeball situation may either lend to, or
detract from, establishing credibility. The same is true when the individual is a member of the
commander's unit. Again, the commander's personal knowledge of the informant can lend to. or
detract from, establishing credibility.

Statements of past reliability. This is one of the easiest methods for passing the reliability
test-knowledge that the informant has proven reliable in the past. There should be some indica-
tion as to the underlying circumstances of past reliability-such as this informant has furnished
correct information three times in the past about wrongful possession of a particular type of drug,
naming the drug.

Corroboration. Corroboration and demeanor of the person are particularly important when
questioning first-time informants with no established record of past reliability. A method of corro-
boration based upon the basis of knowledge test is set forth in section 6.

Declaration against interest. The person furnishing the information to the CID and then to
the commander may furnish information that is against the person's penal interest-such as he is
aware that he is admitting an offense, and he has not been promised any benefit. Thus, he may be
prosecuted himself. This lends a great degree of reliability to the information furnished.

Information from other law enforcement officials. This factor comes into play when we have
an all-points bulletin put out by the desk sergeant. It is not necessary for the apprehending officer
to personally obtain the information from the informant. The fact that he has obtained the informa-
tion from other police officials through normal channels gives a presumption of reliability concern-
ing the information from other police officials. Of course, the original source of the information
must satisfy the reliability test, but this determination can be made later and need not be made by
the MP who received the all-points bulletin.

General. When an officer lawfully overhears a telephone conversation in which an individual
asks the other party to send some drugs to a barracks or quarters, the officer overhearing this
conversation should immediately relay the information to the Criminal Investigation Detachment
(CID). A member of the CID should then make arrangements for controlled delivery of the
package when it arrives from its point of origin. This assumes that the package comes within three
or four days, thereby creating the inference that it came as a result of the telephone conversation.

SECTION 7. MAGISTRATES AND JUDGES AUTHORIZATION TO SEARCH

When there is a magistrate or a judge on an installation, law en-
forcement personnel are required to get the magistrate's or judge's au-
thorization to search, following the procedures set forth in Chapter 14,
AR 27-10. However, if a magistrate or judge is not reasonably available
or is not present on the installation, law enforcement personnel can seek
the commander's authorization.

SECTION 8. SEARCH INCIDENT TO APPREHENSION

At the time of an apprehension or immediately after the apprehen-
sion, the apprehending officer should notify the individual that he is
being apprehended for a specific offense. The apprehending officer may
then search the person and the immediate areas surrounding the appre-
hended person. This search is made to detect weapons, destructible
evidence, or means that might be used to effect an escape.
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Comment. Search of an arrested person and the area subject to his immediate control at
the time of the apprehension is lawful only when there is probable cause for the apprehension. This
rule establishes both temporal (time) and geographical limitations. The geographical limitations
means you are limited to a search of the immediate area. That is the area within which an individual
may grab a weapon or destructible evidence. This area will include any area from which an
individual may grab a weapon with a sudden lunge, leap, or dive from where he is.

In the automobile situation the officer may search the individual and the area surrounding
where he was seated at the time the vehicle was stopped. This would include the driver's seat and
the area under the driver's seat. If the arrest took place at an individual's house, it would include
those areas of the room or rooms from which an individual may grab a weapon or destroy evidence.

Not all arrests justify a search incident to the apprehension. Generally, you may not make a
search incident to an apprehension when the offense results solely in the issuance of a traffic
citation to appear in magistrate's court. However, if the person who has been issued the traffic
citation is normally required to appear before the desk sergeant for booking or release to the
commanding officer, then a full search of the individual and the immediate area may be made.

Normally, you may not make a full search of a traffic offender, but if he acts in such a way
to lead you to believe that he may be armed, and there is a threat to your safety, you may frisk
the individual. Additionally, if something happens that gives you probable cause to believe he is
concealing evidence of a crime then you may conduct a search of him and his car.

For example, when an individual is stopped for speeding you may see him make a motion to
place something under the front seat or grab something under the front seat and in this type of
situation, it would be permissible to frisk the individual and to examine the immediate area. While
issuing a traffic citation or making an apprehension, if you view items in plain view that you believe
would aid in a criminal prosecution you may seize these items even though they are not on the
person or in the immediate area. Plain view will be further explained in the next section.

Prior knowledge of past violent behavior may be justification. Under unusual circumstances.
search of the individual and the immediate area may be made at a different time and place. One
reason for doing this is that a potentially unruly crowd is gathered where the initial apprehension
took place and the search could not be conducted at the time and place ofapprehension for security
reasons or for crowd control reasons. Lighting conditions is another valid reason.

Cursory view. Where an apprehension is made at an individual's
home (his on-post quarters), the apprehending officer may make a
cursory view of the premises to see if other individuals are present who
may impede the apprehension. If while making the cursory view other
items come into plain view that would aid in a criminal prosecution,
these items may be seized.

Wearing apparel. An individual who is apprehended at his quart-
ers or place of business may have to obtain wearing apparel or a change
of clothing for a stay at the detention cell, if detention is thought to be
necessary. Where the apprehended person requires permission to gather
other things to bring with him, the officer may search the immediate
area where the additional materials are obtained, both to protect the
apprehending officer and to prevent the destruction of evidence.

Arrest at location where there is immediate danger to seizable
items. When the additional information gathered at the time of arrest
establishes probable cause to believe that seizable items are on the
premises and in immediate danger of destruction, concealment, or re-
moval, the officer may immediately search for and seize these items.
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Where an officer makes an apprehension at a location where the
apprehended person has no reasonable expectation of privacy, the ap-
prehending officer may make an inspection of the entire area.

Comment. Where an officer is investigating a break-in in the Auto Crafts Shop and finds
the door jimmied and goes in and finds an individual in the garage itself, he may make an inspection
of the entire Crafts Shop looking for other evidence of a crime, because the suspect cannot have
an expectation of privacy in the crafts shop.

SECTION 9. PLAIN VIEW

An officer who is lawfully in any place, may without obtaining a
warrant or a commander's authorization, seize any item in plain view
or smell which he has reasonable grounds to believe will aid in a criminal
prosecution. This is so even if the seizable item is not related in any way
to the crime which the officer is investigating.

Where an officer smells marijuana, an authorization to search may
be necessary for further action under some circumstances. If, for exam-
ple, an NCO smells marijuana in the hallway of the barracks, while he
may be able to effectuate an apprehension on his own authority, he
would ordinarily have to get authorization from the commander to
order a search of the room.

Seeing an item in plain view in proximity to an individual may
justify an apprehension or further search of the same area or another
area.

Comment. An officer may use a device to extend his natural senses such as binoculars,
flashlight, or in some cases, a ladder or stool. The same rationale applied for plain view also applies
for plain smell.

Here are a few of the situations in which the commander or police could lawfully apprehend
or search:

Areas of public or private property normally accessible to the public or to the public view.
Any place with the consent of a person empowered to give such consent.
Any place pursuant to an authorization to search a particular place.
Any place where the circumstances dictate an immediate police response to protect life or
serious damage to property.
Any place to effect a lawful arrest, such as business, home, on the street or in a vehicle.
Lawful hot pursuit.
While conducting an investigation at a unit or office premises.
While on patrol an officer may observe an item in a parked car; or while making a routine
spot check of a vehicle, the officer may notice something that will aid in a criminal prosecu-
tion. The officer may seize that item.

There are three distinct situations in which evidence may be seized:

I. Plain view that takes place after lawful entry into a place.
2. Open view is observation of item or conduct from public place or area accessible to
the public but a basis is necessary to make the entry to seize the evidence.

566



1977] Replacing the Exclusionary Rule

3. Visible and accessible-both the viewing and the seizing take place in the area accessi-
ble to the public.

When an officer is lawfully at a place to make an arrest he may not examine the entire
premises solely to look for evidence. An officer may go to the on-post quarters to arrest an
individual for an offense. While at the quarters and viewing some evidence in the foyer where the
officer is standing, he sees some item that will aid in a criminal prosecution. He may seize this
item that is visible from the foyer. He may not, without invitation, go to the other rooms of the
house.

SECTION 10. HOT PURSUIT

An officer who is pursuing a person whom he has probable cause
to believe is armed and has just committed a serious crime may enter a
vehicle or building believed to be entered by the suspect and search the
building or vehicle for the person or any weapons that might be used to
further his escape. Once the individual pursued is apprehended, the
search will be limited by the search incident to apprehension rides.

Comment. When the person pursued is not found In the premises, the officer may search
the premises for evidence of the suspect's identity or the location to which he is fleeing if it is
unknown.

This rule will apply when you have received a report of an armed robbery or rape and shortly
thereafter you receive the description of the person who has committed the offense and notice that
the person has just entered a barracks on post. You and the other officers may enter a building
(for example, barracks or house) and search wherever the suspect may be hiding, and in addition,
search any areas where a weapon might be hidden, such as closets, under beds, under mattresses,
in toilet bowls and so forth.

Entry and search to protect person or property. An officer may
make a warrantless entry into any premises whenever he has reason to
believe that it is necessary to prevent injury to persons or to prevent
serious damage to property, or to render aid to someone in danger.

Comment. While on patrol in the housing area or barracks area, you may hear sounds of a
fight or cries for help coming from a building. Upon hearing these, you may enter the building to
prevent injury or damage. Once the danger or emergency conditions have ceased, you may take
only the necessary steps to carry out the purpose of the original entry.

When you have received a report that a wife has just shot her husband on post and you arrive
at the scene to find the emergency vehicle has already removed the husband, you are authorized
to enter the house to apprehend the wife and to make a cursory view to insure that no one will
prevent the apprehension.

SECTION 11. IDENTIFICATION SEARCH

An officer may examine the personal effects of any person who
appears to be incapacitated to learn either the cause of the incapacita-
tion or to identify the individual. If the identity of the individual seems
important-as in a desertion case or a case involving forged identity
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papers-Article 31 Miranda warnings must be given before the suspect
can be questioned, to include asking for his name or identification card.

Comment. When police are called to a barracks, they may find an individual unconscious
either because of an overdose of prescription drugs or because of a prohibited substance. The officer
may gain entry to the room and call for medical help. After the call for medical help, the officer
may search the immediate area and the personal effects of the individual to obtain evidence of
identity. He may also search to determine the nature of the substance producing overdose, so
medics can treat it properly.

An officer on patrol at night may observe a car in the parking lot of the Run-In Chef after it
has closed. While examining the vehicle, if someone is observed in the vehicle apparently uncon-
scious, it is proper for the officer to open the vehicle, learn that the individual is unconscious, notify
the doctor and then obtain evidence of identification either from the individual or from the car
itself.

An officer who finds a vehicle unsecured, one that is registered on
post or has a visitor's pass and is capable of being secured, will secure
the vehicle, leaving a note that the individual who owns the vehicle
should secure it himself next time. If the vehicle registered on post
cannot be secured, the officer will attempt to learn the identity of the
owner by first calling the provost marshal's office, if time permits, and
if not, by searching the vehicle for identification. If the vehicle is not
registered on post or does not have a visitor's pass, the officer may
search the vehicle for identification.

There is a limitation on jurisdiction to search vehicles for identifica-
tion. Law enforcement officers may apply this rule to all areas through-
out the post. Commissioned officers, warrant officers, and noncommis-
sioned officers not in a law enforcement role may only attempt to secure
those vehicles in areas under their control.

Comment. If while searching the car, the owner of the vehicle is identified, the person
making the search for identification will attempt to contact the owner and ask him to secure his
vehicle in the future. If while looking for identification, evidence of a crime is found, the evidence
may be seized, and may lead to appropriate action against the individual for criminal conduct.

If the owner of the vehicle cannot be determined by looking for identification, the vehicle
should be secured temporarily by the officer and an attempt should be made through all available
means to determine the owner or to determine if the vehicle was stolen.

In some states, license plates may not have been computerized and it may be difficult to
determine whether a vehicle is stolen unless the identity of the owner can be determined immedi-
ately.

Where the officer is permitted to make a search for identification, the scope of the search Is

limited to those areas where identification of owners of vehicles is normally found, such as glove
compartments, consoles, or what appears to be documents lying in open view in the car. Once
identification has been established, the search is ended.

SECTION 12. DOMESTIC DISTURBANCE

An officer may go to the home of an individual when the officer
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has been notified of a domestic disturbance. At the particular house, the
officer will try to quell the disturbance, and if the officer views any
contraband or any other item which he reasonably believes will aid in a
criminal prosecution, these items may be seized. Additionally, the dis-
turbance may be such as to give the officer a basis for apprehending one
of the individuals at the home. Thus, a search incident to the apprehen-
sion may be conducted.

SECTION 13. AUTO AND OTHER SEARCHES

Automobile search. An apprehending officer may make a warrant-
less search of a car at the time and place of apprehension if there is
probable cause to believe the vehicle contains seizable items. The war-
rantless search need not take place where the apprehension of the occu-
pants took place if there is a valid reason for conducting the search at
another place such as at an MP station.

Comment. Where an individual is stopped for a robbery that has occurred on post and the
driver is apprehended on post and taken to the MP station, the car may also be taken to the MP
station. If the robbery has recently taken place, there may be probable cause to believe it contains
evidence of the robbery and the car may be searched at the MP station, even though there is not
authorization from the commanding officer to search the vehicle.

An individual may be stopped for a traffic offense and the officer may see items in plain view
such as drugs or drug paraphernalia or evidence of other crime. This would give the officer probable
cause to believe that other evidence is located in the vehicle. Thus, the vehicle can be searched there
or it can be taken to the MP station where a search of the entire vehicle may be made. If the car
was not in motion prior to being stopped and the owner of the vehicle has been taken into custody
and there is no likelihood of the vehicle being removed by a third party, a search warrant should
be obtained to search the vehicle.

For example, if you arrest an individual at his on-post quarters for a serious offense and the
vehicle he owns is sitting in front of the quarters and his wife is not present at the quarters, there
is no danger that the car will be removed unless there is evidence of other accomplices. The officer
must obtain authorization to search the vehicle. Also, if a commanding officer is readily available,
you should obtain an authorization to search even though it will result in a few minutes delay.

If the search of the vehicle is not made within a short time, usually 20 minutes, authorization
to search the vehicle should be obtained.

-Abandonment. A police officer lawfully in any place may without
an authorization to search recover any abandoned property and exam-
ine its contents for seizable items.

Comment. While on patrol you may observe an individual vehicle on an isolated road. It is
proper to search the vehicle for any items that may be seized.

While on patrol an officer may arrest an individual for a traffic offense. Prior to the vehicle
coming to a complete halt with the offender in it, you notice him throw a small envelope from the
vehicle. You may recover the envelope and seize any objects inside.

Trash and garbage containers. An officer lawfully in any place
may, without obtaining authorization to search, examine the contents
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of a trash or garbage container that is not located next to on-post
quarters or not located in the driveway of the on-post quarters. Thus,
the garbage cans located on any street near the curb may be searched
without authorization to search.

Search of premises without right to privacy. Military Police may,
without written authority, search any premises to which suspect no
longer has a right of possession, or has demonstrated a lack of intention
to return.

Comment. An individual who has been a resident of the guest house, but who has checked
out earlier in the day, has given up the right to object to a search of his former room. Additionally,
when an individual has left the guest house and has not returned for two or three days, and has
not provided some intention of returning, that room may be searched. Any items found will be
admissible.

SECTION 14. VOLUNTARY SEARCHES

A Military Police officer who wishes to make a search that is not
otherwise authorized, may do so if the person or persons in control of
the immediate area or object to be searched, voluntarily give their
consent. To insure that the consent is voluntary, the MP should warn
the individual: "I have no authorization to search you and you have a
constitutional right to object to the search. I would like to search you
or a particular place for . .. ."

Comment. If the person consents to a search, it probably would be considered to be volun-
tary. A refusal to consent to search, like evasive answers to a question, may arouse suspicion, but
this evasiveness is not enough to amount to probable cause to search. As a practical matter, you
should never ask for a consent to search, unless you believe you have probable cause because if
the individual refuses, there is nothing you can do other than get proper authorization. When you
think you have probable cause and the subject's consent, you may continue with the search without
authorization. One question you may be asked, "What happens if I do not consent to search?"
The answer should be that appropriate action will be taken. Do not spell out what "appropriate
action" is.

Another pitfall of a consensual search is that it may alert a suspect and permit him time to
dispose of evidence or to escape from the installation.

SECTION 15. CONTACTS AND STOPS

Unless a Military Police or commander concludes that an appre-
hension or stop is justifiable, communications with an individual should
begin with a contact.

Initiating a contact. An MP may initiate contact with a person in
any place the officer is lawfully situated. A contact does not authorize
an officer to restrict the individual's freedom of movement or to compel
answers of the individual.

[Vol. 28:533
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Comment. It is difficult to define when an officer is lawfully situated. Generally, however,
this may include inspecting the barracks; making a walk through the barracks; in the unit area:
any place with the consent of a person in power to give consent; any place with the consent or
authorization of a commander; any place in which the officer is present to effect a lawful
apprehension.

Permitting an MP to make contact makes a clear distinction between activities of a com-
mander or MP when there are no "detentions" subject to the fourth amendment. It is erroneous
to equate every contact between the police and a citizen as a "detention" and thus demand a basis
for the contact. Many contacts between law enforcement personnel and commanders and other
individuals do not derive from a suspicion of criminal activity which might result in the disclosure
of evidence of a crime.

Examples of lawful contacts include questioning of witnesses to a crime or warning a pedes-
trian that he is entering a dangerous neighborhood. These types of contacts are entirely reasonable
and permissible and within the normal activities of law enforcement personnel and commanders.
They are not "detentions" in any sense.

Other examples of encounters between MPs and others may occur without contemplation of
criminal activities. Law enforcement personnel may be called upon to resolve a marital difficulty,
assist a disabled person, untangle traffic congestion, escort an intoxicated person to shelter, or any
other of a number of helping or crime deterrent activities which one expects of commanders and
MP personnel.

Basis for a stop. If an officer reasonably suspects that a person has
committed, is committing, or is about to commit, any crime, he has the
obligation to stop that person. This obligation must be exercised in any
place the officer has a right to be. Both pedestrians and occupants of
vehicles may be stopped. If the individual is a suspect and is to be
questioned, Article 31 Miranda warning should be read.

Comment. The term "reasonable suspicion" cannot be precisely defined. There are some
factors that may serve as a checklist in determining whether, alone, or in combination, they
establish reasonable suspicion for a stop: appearance; personal actions; prior knowledge of the
person: demeanor during contact; area of the stop; time of day; police training and experience;
police purpose; source of the information.

The stop must be based on more than a hunch. The officer making the stop should be able to
state specific facts for his decision to stop the individual.

As to the person's appearance, does the person generally fit the description of a person wanted
for a known offense? Does he appear to be suffering from a recent injury, or to be under the
influence of alcohol or drugs?

As to the person's actions, is he running away from an actual or possible crime scene? Is he
otherwise behaving in a manner to indicate possible criminal conduct?

The reputation of the person (whether he has an arrest or conviction record) is another factor
to be considered, together with the individual's reputation on post or in the unit.

The demeanor of the person during the contact is important. If the individual responds to
questions during the contact in such a manner as to be evasive, suspicious, or knowingly give false
information, this may be a basis for a stop after the initial contact.

Is a person near an area known for the commission of certain crimes? Is the area a high crime
area?

The time of day may be an important factor. Is it a very late hour? Is it usual for people to
be in the area at this particular time? Is it the time of day during which criminal activity of the
kind suspected usually occurs?

Military Police training and experience of the individual making the stop may be such that
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the officer may have determined that the pattern of conduct establishes a modus operandi for
particular criminal offenses.

Some reference should be made to the sources of the information to establish probable cause.

SECTION 16. FRISK

An officer may frisk any person whom he has lawfully stopped
when the officer reasonably suspects the person is carrying a concealed
weapon or dangerous object, and the frisk is necessary to protect the
officer or others. The frisk may be conducted immediately upon making
the stop or at any time during the stop-whenever a reasonable suspi-
cion to frisk arises.

Comment. A number of factors may be examined in determining whether there is reasonable
suspicion that the individual is armed and that the frisk is necessary for the protection of the officer
or others.

These factors may (alone or with the others) give grounds for a frisk: appearance- actions;
prior knowledge of the individual stopped; location of the stop; time of day; purpose behind the
stop; companions of the person stopped.

SECTION 17. LINE-UPS

Prior to placing an accused or suspect in a line-up at the Military
Police station, he must be warned of his rights to counsel.

The following warning should be given: "Although you do not have
a right to refuse to appear in a line-up, you have a right to have a lawyer
present when the witnesses to the crime view the line-up. If you are
unable to afford a lawyer, a lawyer will be appointed for you, to repre-
sent you free of charge."

On the scene identification. When an identification procedure is
used at the scene of the crime and shortly after the crime, there is no
right to a lawyer.

Photographic identification. Generally, the use of photographic
identification should be avoided when the suspect is known and is in
custody or may be brought to the police station. However, when photo-
graphic identification is used, there is no right to an attorney. However,
the photographic identification procedures must be fair.

Role of counsel. When an attorney is present to represent the ac-
cused or suspect, he may request certain changes in the line-up proce-
dures; however, he has no right to demand how police will conduct the
line-up. An individual in the line-up may be asked to perform certain
physical acts such as trying on a coat, walking or squatting. However,
the person may not be asked to speak unless the accused or suspect has

[Vol. 28:533
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waived his Article 31 and fifth amendment rights. The line-up procedure
should be conducted in a fair manner.

Comment. Line-up Procedures.
To insure the pretrial line-up is not necessarily suggestive, the following steps should be taken.
MPs should not be used as fillers in line-ups. Additionally, fillers who act in a line-up should

not be informed of who the suspect is, otherwise nonverbal communication by them may be
communicated to the witnesses.

Witnesses must be separated before and after any identification. Allowing witnesses to mingle
together is not good practice but may not in and of itself amount to undue suggestiveness.

Witnesses to the line-up should not be allowed to make an identification in the presence of
one another, otherwise there may be tailoring by the witnesses.

The individual conducting the line-up should be an MP not involved with the specific investiga-
tion. Suggestions by the MP may adversely affect the integrity of the line-up.

There should be at least four fillers in the line-up.
Fillers in the line-up should resemble the suspect. When the characteristics of the suspect

cannot be matched, it may be well to use some sort of photographic identification.
The suspect or his counsel should be allowed to determine the suspect's position in the line-

up. Also, he should be allowed to change his position after each viewing. This will again prevent
tailoring by the witnesses.

When individuals are required to try on clothing or to perform other acts, all individuals
should perform these acts, not just the suspect.

SECTION 18. SPECIAL CONSIDERATIONS

Search of government property. A commanding officer or noncom-
missioned officer may search government property used in connection
with assigned duties (such as desks and filing cabinets located in an
individual's assigned office or building) to look for contraband or prop-
erty held in a representative capacity. Any evidence found in the desk
or property will be admissible at a trial.

Bait money and controlled buys. Commanders are encouraged to
assist the MPI and CID in apprehending criminals. This can be done
by having an individual serve as a confidential informant and releasing
information to the MPI or CID. Additionally, individuals in the units
may be asked to make buys from pushers. These controlled buys, when
there is an indication the individual has been involved in some type of
criminal activity in the past, do not constitute entrapment.

Stomach contents and body cavity searches. When there is prob-
able cause to believe an individual has swallowed drugs or other para-
phernalia, the MP should attempt to obtain permission from the arres-
tee's commanding officer for the individual to be taken to the hospital
where the individual will be ordered to swallow an emetic solution to
induce vomiting.

When an individual is arrested and there is a clear indication that
he has secreted drugs in his body cavity, a search of the body cavity is
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permissible if conducted by qualified medical personnel. A clear indica-
tion that drugs are secreted in the body cavity is more than probable
cause to believe that they are so positioned.

Comment. When an individual is arrested in the barracks or while driving his car and the
MP approaches and notices the individual swallowing a drug, the MP should immediately contact
the individual's commander inform the commander that the individual was arrested or was seen
swallowing a drug, on what basis the MP thought it was a drug; and ask the commanding officer
for permission to take the individual to the hospital so that a doctor may induce vomiting.


