








362 THE SUPREME COURT REVIEW [2016

longer periods than the Justices of earlier eras,” the impact of
presidential elections on the Court’s membership comes more slowly
than in the past. But that impact is now more long-lasting.

Further, as the Court’s Republican- and Democratic-appointed
Justices become more distant from each other ideologically, the
Court’s policy direction will become more volatile. In times when the
number of Justices appointed by presidents of each party is close
to equal, a single appointment can produce a substantial shift in the
balance on the Court and, thus, in its decisions. By the same token,
it will be less common for a single Justice to play the role of a mod-
erate who stands between the Court’s conservative and liberal sides.
Anthony Kennedy plays that role to some degree on today’s Court.*”
No other Justice comes close to crossing party lines as frequently, and
we doubt that future appointees will play such a role anytime soon.

The Senate Republicans’ refusal to confirm Merrick Garland, com-
bined with the election of Donald Trump in 2016, will have a pro-
found impact on the balance and direction of the Court. As a candi-
date, Trump made clear his goal of appointing Justices who would
take conservative positions on specific issues,”* and the candidates
on his lists of potential nominees are all strong conservatives.”* Thus,
if any of the three most senior Justices (Ginsburg, Kennedy, and
Breyer) leaves the Court in the next four years, we can expect to see
a sharp turn to the right, even relative to the Court before Justice
Scalia’s death. No longer will Anthony Kennedy be the “swing vote.”
Instead, it will likely be Chief Justice Roberts.”® In that event, the
Court will even more strongly reflect the partisan divide that is the
central attribute of government and politics today. And presidential
elections will matter more to the Supreme Court’s decision making
going forward than they have ever mattered in our nation’s history.

On January 31, 2016, President Donald Trump nominated Judge
Neil Gorsuch to fill the vacancy on the Supreme Court; on April 7,
2017, the Senate confirmed the nomination. The choice of Gorsuch
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and the process by which he won confirmation underline the changes
in the selection of Justices that we have described.

As we have discussed, the augmented list of twenty-one prospective
nominees that Trump announced as a presidential candidate was
created primarily by leaders of the Federalist Society.” Gorsuch had
established strong conservative credentials through his clerkships for
conservative judges, his service in the George W. Bush administra-
tion, his involvement in the Federalist Society, and his record as a
court of appeals judge.?® He also had the advantages of strong edu-
cational credentials, a reputation as a very able judge, and a relatively
young age.

In the process that made Gorsuch a finalist for the nomination and
ultimately the nominee, Leonard Leo of the Federalist Society played
a central role.”* An experienced participant in the selection of federal
judges, Leo took a leave from the society to assist in the selection of the
nominee (and later in his confirmation). From the perspective of the
Federalist Society and other people and organizations in the conser-
vative legal movement, all or nearly all the judges on the Trump list
would have fit the desired mold rather well. But after a careful vetting
process that included multiple interviews of leading candidates, Gor-
such’s combination of strengths elevated him above all the other con-
tenders.

In the polarized atmosphere of the confirmation process today, it
was certain that nearly all Democratic senators would vote against
confirming Gorsuch and equally certain that every Republican senator
would vote for him. As we have discussed, judicial confirmation politics
exemplify pervasive party polarization; today, the votes of Democratic
and Republican Senators on Supreme Court nominees increasingly
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