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One vivid reflection of that pattern is evident in the frustration of 
conservatives with the failure of the Burger and Rehnquist Courts to 
turn as far to the right as they had hoped for after a string of eight 
consecutive Republican appointments to the Court.280 

Things have changed, though. Starting with the Reagan admin­
istration, presidents have increasingly paid attention to ideology in 
Supreme Court appointments. Republicans, in particular, helped es­
tablish a conservative legal network to vet and groom candidates for 
judicial appointment. And following the retirements of moderate 
Republican-appointed Justices David Souter in 2009 and John Paul 
Stevens in 2010, the lines of ideological division on the Court have, 
for the first time, coincided with partisan division. Today, every 
Justice appointed by a Democratic president stands to the left of every 
Justice appointed by a Republican president, and this is not likely 
to change any time soon. 

This development reflects fundamental changes in American pol­
itics. The growing ideological polarization of the parties at the elite 
level has given presidents stronger incentives to choose nominees 
whose ideological orientations match those of the president's own 
party. Elite polarization has also spurred the development of rival 
liberal and conservative social networks, and those networks have 
enhanced the president's ability to reli ably identify predictably liberal 
or conservative nominees. Partisan polarization has affected the Jus­
tices as well, reducing the likelihood that they wi ll stray from the 
ideological positions that brought d1em to the Court in d1e first place. 

The most direct consequence of d1is change is that presidential 
elections mean even more for the direction of d1e Supreme Court 
d1an they did in the past. The sudden dead1 of Antonin Scalia and d1e 
ensuing imbroglio over the nomination of Merrick Garland under­
score this realty. More generally, although the timing of vacancies 
on the Court is usually tmcertain, it has become more certain how 
presidents will fill them.2H

1 Because Justices today typically serve for 

200 See Vincent Blasi, ed, Tbe Bmxer Com·t: Tbe Counter-Revolution Tbm Wasn't (1986); 
Craig Bradley, ed, Tbe Rdmquist Legaq (Oxford, 2006); Robert F, N agel, Bowiug to Precet!eut, 
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of Rehnquist Court to overrule precedents on school prayer, aborti on, :mel other divisive 
issues). 

" ' ·w e do not mean to suggest that a Republican president will never again appoint a 
liberal Justice or that a Democrat will never appoint a moderate or conservative Justi ce. Our 
point is that parLy polarization makes such an appoinunent unlikely. 
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longer periods than the Justices of earlier eras/H2 the impact of 
presidential elections on the Court's membership comes more slowly 
than in the past. But that impact is now more long-lasting. 

Further, as the Court's Republican- and Democratic-appointed 
Justices become more distant from each other ideologically, the 
Court's policy direction wi ll become more volatile. In times when the 
number of Justices appointed by presidents of each party is close 
to equal, a single appointment can produce a substantial shift in the 
balance on the Court and, thus, in its decisions. By the same token, 
it will be less common for a single Justice to play the role of a mod­
erate who stands between the Court's conservative and liberal sides. 
Anthony Kennedy plays that role to some degree on today's Comt. 2

H
3 

No other Justice comes close to crossing party lines as frequently, and 
we doubt that future appointees will play such a role anytime soon. 

The Senate Republicans' refusal to confirm Merrick Garland, com­
bined with the election of Donald Trump in 2016, will have a pro­
found impact on the balance and direction of the Court. As a candi­
date, Trump made clear his goal of appointing Justices who would 
take conservative positions on specific issues,ZH4 and the candidates 
on his lists of potential nominees are all strong conservatives.2H5 Thus, 
if any of the three most senior Justices (Ginsburg, Kennedy, and 
Breyer) leaves the Court in the next four years, we can expect to see 
a sharp turn to the right, even relative to the Court before Justice 
Scalia's death. No longer will Anthony Kennedy be the "swing vote." 
Instead, it will likely be Chief Justice Roberts. 286 In that event, the 
Court will even more strongly reflect the partisan divide that is the 
central attribute of govenm1ent and politics today. And presidential 
elections will matter more to the Supreme Court's decision making 
going forward than they have ever mattered in om nation's history. 

On JanuaLy 31, 2016, President Donald Trump nominated Judge 
Neil Gorsuch to fill the vacancy on the Supreme Court; on April 7, 
2017, the Senate confirmed the nomination. The choice of Gorsuch 

'"' .Justin Crowe and Christopher F. K1rpowitz, Wbere !-lave You Goue, Sbemum i\l[inton? 
'J/;e Decline of tbe Sbort-'T'e1m S1tpn:me Corwt .Justice, 5 Persp on Pol 42 5 (2007). 
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Justice Stephen Breyer will be 78. Id. 



8] SPLIT DEFINITIVE 363 

and the process by which he won confirmation underline the changes 
in the selection of Justices that we have described. 

As we have discussed, the augmented list of twenty-one prospective 
nominees that Trump announced as a presidential candidate was 
created primarily by leaders of the Federalist Society. 287 Gorsuch had 
established strong conservative credentials through his clerkships for 
conservative judges, his service in the George W. Bush administra­
tion, his involvement in the Federalist Society, and his record as a 
court of appeals judge.288 He also had the advantages of strong edu­
cational credentials, a reputation as a very able judge, and a relatively 
young age. 

In the process that made Gorsuch a finalist for the nomination and 
ultimately the nominee, Leonard Leo of the Federalist Society played 
a central role.289 An experienced participant in the selection of federal 
judges, Leo took a leave from the society to assist in the selection of the 
nominee (and later in his confirmation). From the perspective of the 
Federalist Society and other people and organizations in the conser­
vative legal movement, all or nearly all the judges on the Trump list 
would have fit the desired mold rather well. But after a careful vetting 
process that included multiple interviews of leading candidates, Gor­
such's combination of strengths elevated him above all the other con­
tenders. 

In the polarized atmosphere of the confirmation process today, it 
was certain that nearly all Democratic senators would vote against 
confirming (yorsuch and equally certain that every Republican senator 
would vote for him. As we have discussed, judicial confirmation politics 
exemplify pervasive party polarization; today, the votes of Democratic 
and Republican Senators on Supreme Court nominees increasingly 
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