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rights while permitting governments to exercise their police and other powers. 
How things proceed might tum, as Professor Kendrick suggests, on whether 
courts and scholars can successfully confront the textual and theoretical 
challenges posed by the Free Speech Clause.218 

My final point concerning the opportunism/expansionism critique relates to 
the relative costs of these two related phenomena. As between the two, 
expansionism poses the greater danger. More precisely, a certain kind of 
expansionism poses a significant threat to the system of constitutional rights. 

Recall that expansionism consists of the colonizing of areas of law or 
constitutional text.219 It is one thing to use the Free Speech Clause to 
facilitate non speech rights like equal protection. It is quite another to invoke 
and adjudicate free speech claims in a manner that results in its supplanting 
or subordinating various nonspeech constitutional rights. As scholars have 
observed, the Free Speech Clause has already effectively supplanted 
neighboring provisions including the Press Clause, the Assembly Clause, 
and the Petition Clause.22o In a related phenomenon, litigants and courts have 
invoked and adjudicated free speech claims in ways that have partially 
supplanted the Free Exercise Clause.221 In short, the Free Speech Clause has 
exhibited a tendency to supplant or subordinate certain constitutional 
provisions. Those provisions then become "ancillary" to the Free Speech 
Clause, or part of a generalized and nontextual "Free Expression Clause." 

We ought to be particularly wary of this particular kind of expansionism. 
One reason for concern is that it effectively reduces the already limited number 
of independent limits on governmental action. Textual expansionism 
undermines the Constitution's pluralistic system of individual rights, which 
extends constitutional protection outside and beyond the domain of"expressive" 
activity. The primary danger, then, is not that some "opportunistic" free speech 
claims will be successful, but that over time invocation and adjudication of those 
claims will supplant other constitutional rights. As I have noted, that did not 
occur during the civil rights campaigns. Whether it will occur in other areas, or 
result from other claims, remains to be seen. 

V. CONCLUSION 

Critics of free speech "opportunism" decry certain invocations of the Free 
Speech Clause. Litigants, particularly but not exclusively commercial ones, who 
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reframe what seem to be nonspeech constitutional claims as free speech claims 
are being criticized for doing so. Critics argue that using the Free Speech Clause 
as a "second-best" basis for relief may harm the clause's core values, diminish 
existing doctrinal protections, and lead to its unwarranted expansion. 

This Article seeks to shift the focus of the debate somewhat. It uses the 
example of a free speech challenge to public restroom use Jaws that restrict 
access based on birth gender. Determining whether such a claim is 
"opportunistic" is not as simple as it may seem. After careful consideration of 
the relative merit of all available alternative claims, the historical and cultural 
context, and the tradition of civil rights free speech litigation, I conclude that it 
would not be fair or proper to characterize such claims as "opportunistic." That 
does not mean I think it preferable to frame the restroom use claim in free 
speech terms; only that it ought not to be deemed a "misuse" of the Free Speech 
Clause. 

The example highlights some of the difficulties with the "opportunism" 
label, which I take to have pejorative meaning. Not least among these is the fact 
that there is no agreed-upon consensus for what constitutes a proper use, as 
opposed to a misuse, of the Free Speech Clause. As well, and as critics readily 
concede, we expect constitutional litigants to use any and all available 
constitutional claims necessary in order to obtain relief. As the civil rights 
experience shows, free speech claims that may appear on their surface to be 
"opportunistic" might be better characterized, after careful consideration, as 
"enterprising" or "entrepreneurial." These claims are sometimes reactions to 
activist and opportunistic states, which are using their broad police powers in 
novel and intrusive ways. Finally, as the civil rights example also demonstrates, 
free speech resistance can produce benefits both for the freedom of speech and 
for nonspeech rights like equal protection and due process. 

In short, the "opportunism" label carries a normative judgment that is 
sometimes, if not often, difficult to defend. That is not to say that critics' 
complaints have no merit, or that there might not be genuine "misuses" of the 
Free Speech Clause. In that regard, the genuine target of the opportunism 
critique seems not to be particular litigants or claims, but rather the capacious 
language of the Free Speech Clause and the inability of courts and scholars to 
produce a coherent theory or rule to cabin it. Until that occurs, we ought to 
expect free speech entrepreneurs to enter the void and test the boundaries of the 
Free Speech Clause. We ought also to expect that they will use the clause as a 
means of facilitating, advancing, or perhaps resurrecting nonspeech 
constitutional rights. These are not misuses, but rather traditional functions, of 
the Free Speech Clause. 

As this enterprising litigation occurs, there is one danger or threat that we 
ought to watch for and guard against. The Free Speech Clause should not 
subordinate or supplant other constitutional rights. In other words, as between 
what critics call free speech "opportunism" and what has been referred to as free 
speech "expansionism," the latter poses the greater threat to constitutional 
liberty. Whatever short-term benefits may accrue to litigants or movements from 
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invoking the Free Speech Clause in novel or distinctive ways, in the long run a 
"Free Expression Clause" is not an adequate substitute for the Constitution's 
collection of individual rights. 


