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William and Mary Law Review

VoLuME 10 SumMMER, 1969 Numszer 4

ARTICLES

THE PUBLIC INTEREST AND PRIVATE INTERNATIONAL
MARITIME LAW

Arran I. MENDELSOHN*

TaE Wanmie DistncrioNn Berween Private anp PusLic
InTERNATIONAL LAW

One of the few areas not yet touched by the ever-growing influence
of what is now colloquially known as “Naderism” is that of private
international transportation law. Indeed, despite its often direct and
serious personal impact, it is hardly known, much less understood, by
the general public. Nor is there any facile distinction today between
this Jaw and what is generally called “public” international law. For
as governments throughout the world become more and more in-
volved in the functions of governing, the historical reasons that once
served as a basis for distinguishing “private” from “public” international
law are growing increasingly less obvious and less important.

A lawyer in private practice often tends to the easy distinction that
everything involving his clients’ interests—whether they be those of
an American doing business abroad or those of a foreigner doing busi-
ness in the United States—is “private” while everything involving re-
lations between governments is “public.” A government official, on
the other hand, often draws the distinction on whether a particular
international treaty or convention affects primarily public or pri-

*B.S., University of Ilinois, 1954; LL.B., 1955; LL.M., Harvard University, 1956,
Formerly with the Office of the Legal Adviser of the Department of State, the author
was a United States Government delegate to every major international conference
on private international air and maritime law since 1963. He recently joined the
Washington, D.C. law firm of Glassie, Pewett, Beebe & Shanks.

[783]



784 WILLIAM AND MARY LAW REVIEW [Vol. 10:783

marily private interests. The limited nuclear test ban treaty,! in that
it affected only intergovernmental relations, would thus be “public,”
while the 1957 Brussels Convention,? in that it pertained to the financial
liability of vessel owners to private parties, would be “private.” No
one of these approaches is sound.

To suggest that some conventions or treaties are private while others
are public tends in all too many cases to obscure the need for the wide-
spread public interest and attention that every one of these “private
law” treaties deserves. Consider, for example, the Warsaw Convention?
limiting the liability of airlines to passengers who are injured or killed
while aboard international flights. Or consider the effort presently in
progress to write an international treaty covering cases where oil tank-
ers are involved in accidents resulting in the spilling of thousands of
tons of oil on nearby coastal shores. To say—as has traditionally been
said—that these are “private” matters because they involve only a lawsuit
by the widow against the airline or a lawsuit by the Miami Beach hotel
owner against the oil tanker is to ignore the very serious public con-
cern that governments should have in these types of disaster situations.

No one really knows why these historical distinctions developed nor
why they continue in international law parlance today. It can be sug-
gested, of course, that once a treaty is characterized as “private,” gov-
ernmental interests must ipso facto be subordinate to the private in-
terests who should have the controlling voice in deciding what the
terms of the treaty ought to provide. Indeed, any one who has worked
in these areas for any period of time begins to appreciate how this
divisional approach, whether or not articulated, can be worked out in
practice. A good example occurred during the recent international
maritime law conference in Brussels, where the nations of the world
adopted the 1968 Protocol to the 1924 Hague Rules Convention*
governing the terms and limits of a vessel owner’s liability to shippers

1. Treaty Banning Nuclear Weapons Tests in the Atmosphere, in Outer Space and
Underwater, Aug. 5, 1963, 4 U.S.T. 1313, T.L.A.S. No. 5433, 480 UN.T.S. 43 (effective
for the United States, Oct. 10, 1963).

2. International Convention Relating to the Liability of Owners of Sea Going Ships,
Oct. 10, 1957 (Not ratified by the United States).

3. Convention for the Unification of Certain Rules Relating to International Trans-
portation by Air, Oct, 12, 1929, 49 Stat. 3000, T.S. 876, 137 LN.T.S. 11 (effective
for the United States, Oct. 29, 1934).

4. International Convention for the Unification of Certain Rules Relating to Bills of
Lading for the Carriage of Goods by Sea, Aug. 25, 1924, 51 Stat. 233, T.S. 931,
120 LN.T'S. 155 (effective for the United States, Dec. 29, 1937).
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of cargo. At that conference, the officials of a surprising number of
governments often played their major roles not in the negotiation of
the limits or terms of liability but rather in those so-called “public
law” areas, namely, drafting the clauses which provide for the coun-
tries that may ratify the treaty, how many ratifications will be neces-
sary to bring the treaty into effect, etc. When it came to the limits
and terms of liability, it was not the government officials nearly so
much as the private interests—vessel owners and cargo insurance
representatives—who played the major roles.

So long as there is an equal division of power between the compet-
ing private interests, one can legitimately hope that the treaty will
emerge in a manner acceptable to the public and to all the parties
directly involved. If the treaty were negotiated under laboratory con-
ditions, where this equality could be assured, governments might well
content themselves with some abdication of their responsibilities. Un-
fortunately, these test-tube conditions are never present and, therefore,
governmental abdication of any type is never appropriate. For example,
at the Brussels conference where the 1968 Protocol was negotiated, ship-
per interests—certainly in the United States and also generally through-
out the world—were under-represented vis-a-vis vessel owner and cargo
insurance interests. At least at this conference, however, each of the
competing interests was professional, in the sense that each understood
and should have fully appreciated what was at stake. Hence, they had
at least an equal opportunity to exert their own pressures and influence;
and if one or the other happened to be less adept or less well organized,
one may say simply that it was their own fault.

But take the case of airline liability to passengers or oil tanker liability
to coastal interests. What associations of passengers or resort hotel
owners are there to represent their respective interests? How many
international passengers are there who know of the Warsaw Con-
vention, much less understand its complex limits and terms of Liability?
For the fifteen to twenty per cent who even think of the possibility
of an accident on their flight, it is usually enough for them simply
to buy a slot machine insurance policy at the airport; and even with
such a purchase, they little realize that it pays adequately only if their
accident is fatal, but inadequately in the event they survive but with
extensive injuries. Another example is the Miami or Cape Cod hotel
owner. Assuming he even thinks about the problem of oil pollution,
what lobbying groups can he put together to press his interests be-
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fore the Senate or House Commerce Committees? How often has he
had, or even considered having, a representative on the United States
delegation—as the vessel owners always have—to the international con-
ferences where these issues will be resolved? Unlike the vessel owners,
it is all too true that the risk of such an accident to a hotel owner is
very contingent and hence, understandably, not a matter of priority—
at least until the oil has spilled on his beach.

In short, it is impossible to hope, much less expect, that in these
so-called private law areas, there can or ever will be an equal dis-
tribution of power between the competing interests. Accordingly, the
assumption that in these areas governments should exercise a role sub-
ordinate to that of the competing private interests is unworkable and
invalid. It plays only into the hands of the best organized and best
represented pressure groups. Recognizing, therefore, that parity can-
not be achieved even in the best of potential circumstances, govern-
ments then have no alternative but to use their powers to assure that
the voice of no one single interest plays the dominant role and that
the rights of unrepresented interests are adequately protected.

But simply assuring parity is by no means the only element of public
interest in this area of private law. For to the extent that governments
appreciate—as they do increasingly in these times—that air crashes and
sea disasters are by their very nature matters of serious public concern
and not simply matters to be left in the hands of private parties, they
will also appreciate that the distinctions between private and public
international law, however useful to theorists and historians, have no
place in determining the scope of the role that they must play in
fashioning the controlling law.

Growing PuBLic AWARENESS

The deficiencies of our industrial society disclosed in recent months
by Ralph Nader have only added to the general basket of problems
faced in ever-increasing numbers by the American public in these
critical times. Vietnam, poverty, civil disobedience, growing crime
rates, strikes by public employees—all of these, with their immense and
often very personal impact, can and do largely obscure the importance
of some of the specific problems with which this article will deal. So
we have reached a point where, for the most part, these specific prob-
lems are dealt with neither in the newspapers, nor in congressional com-
mittees, nor even in the law journals unless there is a crisis, an event
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of major significance which, by itself, thrusts the problem into the
public eye and compels attention. Three such events have occurred in
transportation law within the past three years, and while only one was
satisfactorily resolved, albeit temporarily, there is still hope that the
three together might help mobilize some unified directed effort to re-
form a host of archaic laws which, in some cases, have not been changed
in over one hundred years.

The first of these events was the most serious American maritime
tragedy since the Morro Castle burned off the coast of New Jersey in
1934, causing the loss of 134 lives. On November 13, 1965, the Yar-
mouth Castle, a 38-year-old vesse], flying a Panamanian flag of con-
venience (or “necessity” as the case may be) burned and sank in the
Carribbean leaving 88 passengers and two crewmembers dead with
scores of others among the 376 passengers and 176 crewmembers in-
jured in varying degrees.

An investigation was immediately opened by the United States Gov-
ernment in an effort to determine how, in the face of the increasingly
more stringent requirements of the Safety of Life at Sea (SOLAS)
Convention of 1960,° a disaster of this magnitude could sdll occur.
Later in this article, we will have a chance to examine some of the de-
tails of the Government’s multi-faceted approach to this catastrophe.
Suffice it to say at this point, however, that one of the most important
facets was a proposal to repeal entirely the outmoded and repressive
limits of maritime liability imposed by federal statutes for personal
injury and death. With the magnitude of the disaster still fresh in the
public eye, the proposal to repeal the limits was introduced in the
spring of 1966, with the hope of immediate enactment. It was not then
and has not yet been enacted. However, the public and the Congress
were at least put on notice that something was amiss.

The second of the three events occurred between November, 1965,
and May, 1966—almost contemporaneously with the Yarmouth Castle
disaster and the development of the Government’s effort to cope with
that problem. On November 15, 1965, after years of unsuccessfully
exploring means to alter the archaic $8,300 per passenger limit of inter-
national airline liability established by the 1929 Warsaw Convention,
the United States formally submitted a notice of denunciation. This
denunciation was to be effective, as Article 39 of the Convention

5. International Convention for the Safety of Life at Sea, June 17, 1960, [19651 16
U.S.T. 185, T.LA.S, No. 5780, 536 UN.T.S. 27 (effective for the United States, May 26,
1965).
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provided, six months later. Six months later, almost to the day, the
major airlines of the world, faced with the imminent prospect of
Americans traveling free from all effective limits of liability, agreed
as an interim measure to increase the limits from $8,300 to $75,000.
They further agreed, at the behest of the the United States Govern-
ment, to a system of absolute liability so that a passenger or his sur-
vivors may recover up to the $75,000 limit whether or not the airline
was at fault.

The detailed history of the negotiations leading up to this accord
or “interim agreement” as it has since become known, has been writ-
ten elsewhere.® The importance of the event, however, lay as much in
the hope that it held out for reforms of other equally archaic areas of
transportation law as it did in the specific reforms adopted there. The
connection between air and sea law was not lost, neither on those in-
volved in the Government nor on those in industry awaiting the Gov-
ernment’s reaction. Especially in light of the extensive newspaper and
congressional attention focused on the event, it seemed then not too
much to hope that similar strides forward might also be achieved in
maritime Jaw. The first effort was the proposal, following the Yar-
mouth Castle disaster, to repeal all maritime limits of liability for per-
sonal injury and death.

The third and most recent event bringing limitations of Hability
(which is perhaps the best synonym for “private international trans-
portation law”) to the public’s attention was the wreck of the giant
tanker Torrey Canyon in March, 1967. Running aground near south-
ern England and spilling thousands of tons of crude oil on the British
and French coasts, the Torrey Canyon disaster resulted in damages
generally estimated to be around eighteen million dollars. The disaster
and the desperate clean-up efforts that followed captured the attention
and sympathy of people all over the world—much like the recent Santa
Barbara off-shore drilling disaster. To date, however, United States
law on vessel owner liability remains exactly as it was when this coun-
try adopted its first maritime limitation statute in 1851. Had the Torrey
Canyon disaster occurred off the Florida or California coastlines,
United States law would have insulated the vessel owner almost totally,
with the consequence that the hotel, fishing, and wildlife interests would

not have been entitled to any recovery, regardless of the extent of their
losses.

6. Lowenfeld & Mendelsohn, The United States and the Warsaw Convention, 80 Harv.
L. Rev. 497 (1967).
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In the face of these three major events—two of them major ca-
tastrophes—the public could have expected greater and more generalized
reforms. Such has not been the case. Only air law has seen some re-
form and that mostly because of the presence of unusually fortuitous
circumstances. Unfortunately sea law, while burdened by the tragedies,
has not been graced by the same fortuitous circumstances for reform.
But the purpose of this article is not to judge the air against the sea, how-
ever interesting that subject would be; rather, it is to examine in some
detail two distinct areas of maritime limitation law in which reforms
are essential. Each of these areas has been briefly examined earlier in
this article though certainly not to the extent necessary for a full
understanding of the issues involved. And it is only with such an under-
standing that the public and its public officials can hope to evolve
measures of reform.

Limits or L1aBILITY FOR PERSONAL INJURY AND DEATH IN THE
Licur or YarmoutH CASTLE

The Yarmouth Castle sank two days before the United States Gov-
ernment, on November 15, 1965, announced its intention to withdraw
from the Warsaw Convention. Steeped in the intricacies and complexi-
ties of “private international air law,” one would have expected that
sea J]aw on the same subject could not have been vastly different and
certainly not more complex. It did not take long, however, before one
realized that the major advantage of air law is that it has been with us
for only some fifty years. Encrusted with centuries of tradition, anti-
quated statutes, and two international treaties, the sea laws of limitation
challenge the intelligence of even the most arduous and dedicated law-
yers. It is no wonder, therefore, that change is and always has been
so slow to come about. For those without a vested interest in these
laws seldom understand them, and those with a vested interest under-
stand them but seldom wish to see them changed.

United States Law

Let us start first with the United States law and then later explore
the intricacies of the two treaties. The law of this country today is,
with one major exception, the same law that was adopted in 1851,
establishing the first limit of liability for United States flag vessels. In-
tended as a device to protect our then fledgling maritime enterprises
and to assure that one disaster did not bankrupt a shipping company,
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national scene with the hope that, since Great Britain and France
suffered the greatest damage from the Torrey Canyon, they might
now be spearheading a drive for some immediate reform. For even un-
der the terms of the 1957 Brussels Convention, the Torrey Canyon’s lia-
bility would still be limited only to some $5 million—in the face of
damages estimated at around $18 million.

But if the United States were to turn to the international scene, there
seemed to be no place to go except to the CMI. But by this time, there
were already considerable misgivings within the (Government as to
whether the CMI could or should handle the task.

It was in the light of these circumstances that the United States
early in May, 1967, informally circulated to many countries throughout
the world a proposal looking toward the creation, within the Inter-
national Maritime Consultative Organization (IMCO), of a perma-
nent legal committee having a broad jurisdiction over all maritime
legal issues. The model for such a committee was to be that of the
Legal Committee of the International Civil Aviation Organization
which, while not without its faults, at least served as a forum where
the United States and other governments could play a direct role in
fashioning the law.

Fortunately, other countries must have seen the same problem at
the same time, because when the proposal was advanced formally at
an IMCO Council Meeting, it was adopted—though not without some
dissent and concern among a few countries about the role that the CMI
would henceforth play in international maritime law.** It was then
generally understood, however, that the Legal Committee would direct
its efforts only to the Torrey Canyon problem and that it would work
as closely as possible with the CMI. At the same time, all concerned
also understood that there was nothing in the IMCO constitution that
might prevent the Legal Committee in the future from turning its

43. One contemporaneous international development that helped to make the United
States proposal more palatable than it might otherwise have been in the eyes of some of
the major maritime countries dominant in the CMI was the resolution (TD/II/RES 14)
adopted on March 27, 1968, by the United Nations Conference on Trade and Develop-
ment (UNCTAD). This resolution requested the establishment of a Working Group
on International Shipping Legislation to work together with the United Nations Com-
mission on International Trade Law (UNCITRAL) to draft new conventions covering
the commercial and economic aspects of international maritime law. Considering that
this resolution was sponsored largely by the less-developed countries and that it would
have contemplated still another potential competitor to the CMY, it is easy to see how an
IMCO Legal Committee was the lesser of the evils.
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attention to the other “private international law” issues that had tradi-
tionally been the province of the CMIL The stage was thus set for an
interesting experiment.

It is always difficult to understand how international organizations
work and what impels them to arrive at their decisions. Certainly,
this was true of the first decision by the IMCO Legal Committee to
set up two working groups—one directed to public and the other to
those so-called private international law issues. Moreover, the two work-
ing groups were scheduled to meet separately rather than one follow-
ing the other. To those familiar with the situation, it seemed that the
specious public versus private law distinction was thus again being used
to preserve the separation of functions and even possibly to lay the
groundwork for two separate conventions—one through the IMCO
directed at the public law issues and the other through the CMI and
the Belgium Government directed at the private law issues.

Once the decision had been made, however, the only approach for
the United States (Government was to play as active a role as possible
in both of the working groups. The first meeting of Working Group
I (Private Law) took place in September, 1967, and it may be said
that it was one of the most forward-looking international meetings
ever to be held on limitations of liability. Easily the highest point of
the meeting was the presentation by Lord Justice Devlin, a distin-
guished and scholarly British jurist, of a lengthy report which he had
prepared on behalf of the CMI. Lord Devlin’s report not only de-
tailed the panoply of issues concerned with pollution, but it also sug-
gested, even if only tentatively, solutions looking toward a con-
vention that would contain high limits, absolute liability for the ship-
owner, no serious restrictions on the selection of the court where a
claimant could bring his action, compulsory insurance requirements,
and coverage against all pollution damage not just pollution by oil.*
Moreover, the delegates who were present and particularly those who
spoke for the CMI seemed to recognize that the single most important
issue was that of insurance capacity and cost—what were the highest
limits the insurance market could absorb and what the costs of such
(or progressively lower) limits would be to shipowners. The CMI
spokesmen even agreed informally that they would set up a group to

44. Preliminary Report to an International Subcommittee, (Torrey Canyom) of the
CMI, IMCO Leg/WG(II). 11WP.1 (Sept. 8, 1967).
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examine these insurance questions and have a study prepared for the
next meeting.*

Unfortunately, little progress seems to have been made since that
September, 1967, meeting. The Devlin Report, despite its scholarly and
forward-looking approach, seems to have disappeared apparently be-
cause it had been presented before being approved by the entire CMI
and thus represented only Lord Devlin’s views, not those of the CMIL
The insurance study that was to have been prepared by the CMI has
neither appeared nor is it any longer even mentioned. The direction
that the draft seems now to be taking, after the second and third meet-
ings of Working Group II which took place more than one year later
in October, 1968, and January, 1969, is a convention limited in its
coverage only to oil pollution.

It is interesting to speculate on what might have brought about the
changes between September, 1967, and October, 1968. For one thing,
of course, the disaster was no longer fresh in the public eye. Govern-
ments had to a certain extent satisfied the public outcry even if it
was only by referring the matter to an international organization like
IMCO and its Legal Committee.*® Moreover, when the European coun-
tries began to examine the legal aspects closely, they realized that a new
convention would necessarily mean some change in the limits under

45, Report of the United States Delegation to the Meeting of the Second Working
Group of the IMCO Legal Committee on Problems Relating to the Torrey Canyon
Disaster, London, Sept. 25-26, 1967, 7-8 (submitted to the Secretary of State, Oct. 13,
1967).

46. For a very readable account of the Torrey Canyon disaster, its details, and after-
math, See Cowan, Om anp Water (1968). See also the recent United Kingdom Publi-
cation Coastal Pollution, Observations on the Report of the Select Commnitiee on
Science and Technology, Cmnd. 3880 (Jan. 1969). For a legal analysis of the prob-
lem generally, see Sweeney. Oil Pollution of the Oceans, 37 Fordham, L. Rev. 155
(1968).

As for the legal aftermath in the United States, on September 19, 1967, Union Oil
Company of California, which seems ultimately to have owned the Torrey Canyon,
filed a limitation petidon in the federal district court in New York. In an unpublished
order handed down on September 22, 1967, and a published decision handed down on
March 1, 1968, the district court held in sum that under United States law, Union Oil
could limit its liability to a total of $50 representing the value of one of the Torrey
Canyon’s lifeboats which was not destroyed. Iz 7e Barracuda Tanker Corp., 281 F. Supp.
228 (S.D.N.Y. 1968). These orders are now under appeal. Meanwhile, the British Gov-
ernment, which attached a sister ship of the Torrey Canyon in Singapore, is pursuing
independent actions in both Singapore and Bermuda. The French Government has
started its own action in Rotterdam. Recent unconfirmed reports suggest that a settle-
ment of some $7 million might be worked out to cover the clean up costs of the
French and British Governments. Ironically, Union Oil was the company whose off-
shore drilling resulted in the Santa Barbara disaster.



814 WILLIAM AND MARY LAW REVIEW [Vol. 10:783

the 1957 Brussels Convention. Of course, the simplest and least obtrusive
way of effecting this might well be through a new convention taking
precedence over the 1957 Convention though limited only to pollution
damage by oil. But even this would represent a rather major assault on
the 1957 limits. Was it not likely, particularly with the United States
Government playing a major role, that this assault on the 1957 limits
would continue, indeed escalate, into other areas, not the least of
which was personal injury and death?

It is impossible to assess what influence, if any, these second thoughts
might have had on the policies of those governments, particularly Euro-
pean, who were active in the IMCO. What is possible to assess, how-
ever, is the reaction of the United States MLA both to the disaster and
to its legal ramifications. For it is in the light of their reaction in this
case that one might well question whether there can ever be a more
public and less carrier-oriented approach within that organization or
the CMI.

Following the September, 1967 meeting on private law issues, the
CMI reverted to its customary practice and appointed a subcommittee
to prepare a questionnaire for distribution to its twenty-nine associa-
tion members. The questionnaire was distributed in late October and
the United States MLA submitted its replies in February, 1968. For
the first time, the United States Government not only received the
questionnaire but decided, with a view toward maximum cooperation
with the CMI, to submit its own replies. This was done in May, 1968.%7
A comparison of a few of the replies of the United States Government
and those of the United States ML A should suffice to demonstrate the
wide if not unabridgeable gap between the two institutions.

The questions follow with abbreviated replies:

usa USMLA
L. In the light of the Torrey  Yes. “A press- No

Canyon incident, do you con- ing need.”
sider there is a need for change
in the present state of the law?

2. If you favor a new con- Very broad No need for
vention, what should be its new convention.
scope?

47. The Government’s replies to the questionnaire have been reprinted in 62 AMEr.
J. Inr'L L. 949 (1968).
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3. In a new convention, should
there be liability without fault?

4. Should liability be limited?

PRIVATE MARITIME LAW

Usa
Yes

No objection
to limits provided

815

USMLA
No

Yes. Renewed
support for Brus-

they are high and sels 1957 Conven-
coupled with a tion limits.
system of liability

without fault,

It is “essential.” “Neither desir-
able nor practi-

cal.”

5. Do you consider it desir-
able and practical that the per-
son liable should be required
to provide security by insur-
ance or otherwise?
Obviously, the significance of the gap between the two sets of replies
was not lost on those who were following the situation within the
Administration. For it meant that even if success were possible in the
international treaty-making arena, it would be extremely doubtful
whether, in the face of such deep differences, the resulting treaty could
ever be ratified in this country. This fact was probably as obvious to
those who were directing the work in the CMI as it was to those in
the United States Government. In short, even if at some point there
might have been some incentive among some members of the CMI
to work with the United States Government toward a broad review
of maritime limitation law, that incentive probably disappeared on read-
ing the United States MLA’s replies.

‘When this is added to the other factors which were discussed earlier,
it becomes somewhat easier to understand why Lord Devlin’s report
largely disappeared, why a second meeting on the “private law” issues
was delayed for more than one year, and why the direction that the
draft now seems to be taking is very narrow.

Under these circumstances, it is hard to exude any great optimism
for progress on the international scene. As for the domestic scene,
even if it were possible, progress on property damage limitations still
seems to be precluded until there is some progress on revising or re-
pealing the limitations for personal injury and death. There is nothing
at this point that would inspire any optimism on that front either. In
short, all that can be said may already have been said by Gilmore and
Black who in 1957 made the pithy observation that:
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The Limitation Act has been due for a general overhaul for the
past seventy-five years; seventy-five years from now that state-
ment will be still true except that the overhaul will be one hun-
dred and fifty years overdue.*®

48. GILMORE & Brack, THE Law oF Apmirarty 677 (1957). There are, however,
several movements in the property damage area that should be mentioned though for
the moment they seem to be directed largely to the limited problem of suits by gov-
ernments to collect clean-up costs resulting from pollution. First, late last year a
group of seven major oil companies proposed a voluntary scheme contemplating a
limit of liability of $100 per ton not to exceed a total of §$10 million. Liability is
based only on fault though with a presumption of negligence. The scheme is known
formally as “Tanker Owners’ Voluntary Agreement Concerning Liabilicy For Oil
Pollution” or simply “TOVALOP”. It will not go into effect, however, undl it has
been adopted by companies aggregating at least 50% of the world’s privately owned
tanker tonnage. In any event, TOVALOP would not affect present limits as they
apply to suits by private parties to collect damages. N. Y. Times, Nov. 7, 1968, at 93
col. 1. A final draft of the scheme, together with explanatory questions and answers,
was publicly released on Dec. 16, 1968.

In this same limited area of the right of governments to collect clean-up costs
for pollution damage, the past Administration introduced bills providing not only
for absolute lability on the part of the tanker owner but also for the repeal of all
limits of liability to the extent that they might affect this Government’s right to re-
cover its clean-up costs. See 5.2760, 90th Cong. 1st Sess. (1967) and S.3206, 90th Cong.,
2d Sess. (1968). Due to strong industry opposition, the bills did not pass. At the
opening of the 91st Congress, two bills were introduced which eliminated absolute
liability, based recovery on a presumption of negligence, and included a limitation.
However, the limitation figures were higher than any previously advanced—$450 per
gross registered ton not to exceed a total of $15 million. See S.7 and S5.544, 9lst
Cong. 1st Sess. Following the Santa Barbara disaster, Secretary of Interior Hickel
testified before the Senator Muskie’s Public Works Committee on February 28, 1969.
His testimony was sympathetic to restoring the absolute liability feature. A short time
prior to the testimony, Secretary Hickel issued a regulation which, while limited in
its application only to pollution damage from off-shore drilling, made liability both
absolute and without limitation. Moreover, the regulation appears to permits suits
by private parties for damages as well as suits by the Government for its clean-up
costs. See 34 Fed. Reg. 2503-2504 (Feb. 21, 1969). It will be interesting to see whether
—or, indeed, how far—the limited legal progress made as a consequence of the Santa
Barbara off-shore drilling disaster will spill over into the more encrusted areas of
ship-owner liability generally.

According to recent reports, Senator Muskie, who is spearheading the drive for
reform, is prepared to support a very forward looking bill while recognizing that some
compromise might later be necessary if any progress at all is to be made. The bill
would require from all tanker owners adequate proof of financial responsibility and,
at the same time, establish a system of unlimited and absolute liability. Were this
bill to be passed, it would reflect the first real progress in U.S. historv towards
modernizing our maritime limitation laws. And though the bill covers only clean-up
costs, it is at least a first step. Moreover, depending on how broadly “clean-up costs”
are defined, this first step could well cover the major proportion of damages. In-
terestingly enough, this drive to modernize our maritime law is taking place in the
Senate Public Works Committee.
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CoNCLUSION

It may well be true, as Gilmore and Black suggest, that the
archaic limitations of maritime liability will not soon be changed in
this country. Yet, this article would be less than complete in its task
if it did not at least examine some possibilities for compromise short
of complete repeal, yet much beyond the 1957 Convention limits. Tt
should immediately be emphasized, however, that it will be impossible
to work out any compromise without the active interest and assistance
of either or both of the congressional committees concerned with these
problems. For the executive branch does not have at its command the
tools or the means to conduct the kind of sweeping and searching exami-
nation that is absolutely essental to any proper understanding of the
problems involved—most important of all being the questions of in-
surance capacity and incremental costs. Nor is the international com-
munity about to undertake such an examination even assuming, which
is doubtful, that it would have any better means or tools at its disposal
than the executive branch of the United States Government. In short,
if any progress is to be made in this area, it will come on the heels of de-
tailed congressional hearings through which it could be hoped that
the interests on all sides might learn enough to temper their views,
soften their positions and possibly reach some resolution before another
Yarmouth Castle or Torrey Canyon spreads its wave of tragedy.

It will be interesting to see whether a searching examination might
disclose, for example, that unlimited liability is as possible from an
insurance market capacity and cost point of view in maritime as it is
in auto, bus, rail, and domestic air travel in this country. But assuming
the inaccuracy of that conclusion is clearly demonstrated, as it well
may be, there still remain at least two other avenues of approach.

The first is to extend the insurance requirements, spelled out in the
financial responsibility provisions of the 1966 Yarmouth Castle legis-
lation, so as to make them statutory limitations of liability for personal
injury and death claims. In the event of a catastrophe, the total in-
surance held pursuant to those provisions would be available to pay
such claims. On a vessel like the United States with, say, 2000 pas-
senger accommodations, the total available fund and thus limitation
would be some $25 million. On a vessel with 1000 accommodations,
the limitation fund would be some $17.5 million. One significant factor
favoring this general approach is that passenger vessels in the United
States trade have been required since the legislation to insure up to
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these amounts. Hence, it may be said that the carrying capacity of
the insurance market is to this extent already proven.

Simple as it may seem on first glance, however, this approach is not
without its problems. Probably the major problem is that the insurance
policies covering liability up to the required amounts were negotiated
in the context of the very low limitations that exist today Were the
1966 requlred amounts themselves to become the limits, it is inevitable
that premiums on the pohc1es would be hlgher—though how much
higher no one knows at this time. Another problem s that of the owner
of a fleet of vessels for whom the insurance requirements are today
relaxed depending on how many vessels there are in the fleet. Were
the requirements themselves to become the limits, there could be no
similar relaxation—though here again it is difficult to tell what effect
if any this might have on premiums.

Nevertheless, the fact that there may be problems to this approach—
as there are to any other—should not preclude it as a fruitful starting
point for opening an examination. The insurance requirements are part
of our law today, the insurance market has presumably absorbed them,
and, were they to become the limits of liability, they would probably
prove adequate in most if not all cases. Certainly they would have been
far superior in the Yarmouth Castle case than those we have now.

Still another possible approach is to adopt some form of the per
person limitation much like the present air law system under the $75,000
absolute liability scheme of the interim agreement to the Warsaw Con-
vention. Depending on what the insurance statistics reveal, the limita-
tion could be pegged somewhere between $100,000 to $150,000 per
person and could include, like its aviation counterpart, a system of
absolute liability so that passengers or their lawyers need not spend
years litigating obtuse issues of negligence or privity or knowledge.
In return for such a system, the industry could be guaranteed in the
legislation that the limit adopted would be the only and exclusive
limit, and no recovery could exceed that amount notwithstanding an
owner’s privity or knowledge, gross negligence, unseaworthiness of
the vessel, or similar stretchable concepts of a largely bygone era. If
further industry protection is needed, the legislation could also contain
a provision to the effect that damages in every case would be deter-
mined and calculated in accordance with the law of a victim’s domi-
cile. This would preclude forum shopping in American and particularly
in New York courts by victims who, whether the suit be against an
American or a foreign vessel owner, can generally expect a much more
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liberal recovery in New York than they would receive if the damage
laws of their own country were to apply.

Finally, it would even be possible to work out some combination of
both approaches. For example, the per person limitation could be pegged
at $125,000, but in no event could the shipowner’s total liability exceed
some figure which, in the case of a vessel like the United States, could
be the same $25 million discussed in the first approach. In the event of
a major catastrophe involving total recoveries in excess of $25 million,
passenger recoveries would be reduced on a pro rata basis. Adoption
of this type of combined limit system (which but for the price tag
parallels the combined approach of the 1957 and 1961 Brussels’ Con-
ventions) would seem to offer the industry several advantages. Most
important, it would establish certain and definite limitations for the
shipowner and his insurer not only in the case of individual passenger
accidents but also in the case of major catastrophes. This certainty—
which has long been absent in marine insurance—should readily appeal
to both shipowners and their insurers. As for the passenger, provided
the limits are high, he fares well in the event of a minor accident, less
well in the event of a major catastrophe, but still substantially better
than he has ever fared under any American or international law. In
short, it would be a compromise, the adoption of which might be dic-
tated only after it is demonstrated that neither unlimited liability nor
the two approaches separately would be economically feasible without
substantially increased public subsidy.

Turning if only briefly to the Torrey Canyon type of damage,
similar compromise solutions should likewise be possible. One solution
that comes quickly to mind is simply to adopt the limit of $207 per
ton in the Brussels 1957 Convention but direct it exclusively to prop-
erty damage. It could as well be some higher figure or even some lower
figure though it would, in any case, need to be substantially higher than
the $67 per ton figure that yielded the $5 million limitation in the Tor-
rey Canyon case. What the precise figure is must depend, again, on
first resolving the two vital issues of insurance capacity and cost.

With a myriad of fruitful avenues to explore, it seems clear that a
serious and comprehensive examination by the Congress should be able
to produce a rational and equitable system for maritime liability.
Realism and openmindedness—characteristics largely lacking on all sides
in the past—will be essential. But with these, and with a determined
Congressional Committee that hears public as well as industry spokes-
men, Gilmore and Black may yet be proven wrong.



