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INTRODUCTION

Debates about pluralism are all the rage in international criminal
scholarship. Whereas a mere twenty-five years ago, crimes such as genocide,
war crimes, and crimes against humanity were greeted with impunity, now the
international landscape is dotted with criminal courts and tribunals established
to prosecute those who commit such offenses. At the same time that
international criminal courts have proliferated, domestic courts have also begun
prosecuting international crimes, and the dramatic diversity of international
criminal justice has become apparent. That diversity extends both to substance
and procedure, and it gives rise to startlingly different rules and results,
depending on which international or domestic court is doing the prosecuting.
Plainly said, although the moniker "international criminal law" implicitly
t
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suggests a unified body of norms, no such universal norms exist. Sometimes,
international courts apply international laws. But sometimes they apply
domestic laws. When applying domestic laws, international courts sometimes
apply the laws of a particular domestic jurisdiction, but at other times they
apply laws that are a synthesis of a number of domestic jurisdictions. When
international courts apply domestic laws, it is sometimes pursuant to express
instructions in their statutes, but it is sometimes not. When international courts
apply international rules, they sometimes apply the same rules that other
international tribunals apply (even though their statutes might differ on the
point in question), and at other times they apply different rules (even though
their statutes might be the same on the point in question). Finally, domestic
courts that prosecute international crimes typically apply their own laws, but
because such prosecutions are so rare, domestic courts frequently borrow from
the international tribunals and the sometimes-richer jurisprudence to be found
there.
In recent years, international criminal law's increasing diversity has been
matched by an increasingly robust scholarly discussion of that diversity.
Initially labeled "fragmentation," early scholars expressed concern that it would
lead to conflicts between international courts, forum shopping, and a general
erosion "in the unity of international law." 1 More recently, the pejorative
"fragmentation" has given way to the more neutral "pluralism," but whatever
term is used, scholarly debate continues over its normative implications.
Whereas some scholars focus on pluralism's tendency to undermine the
reliability, predictability, and credibility of a legal regime, 2 others accept it as a
of international law in general and
necessary and potentially beneficial feature
3
international criminal law in particular.
This Article extends the scholarly discussion of pluralism to a realm in
which that discussion is particularly needed: sentencing. Throughout
international criminal law's history, sentencing has been approached from a
universalist perspective. Early sentencing scholars criticized international
courts for issuing inconsistent sentences that treat similarly situated defendants
differently 4 and that lead to unfair disparities, uncertainty, and incoherence.
I. Elies van Sliedregt & Sergey Vasiliev, Pluralism: A New Framework, in PLURALISM IN
INTERNATIONAL CRIMINAL LAW 3, 10-11 (Elies van Sliedregt & Sergey Vasiliev eds., 2014).
2.
See id. at 14; Gerhard Hafner, Pros and Cons Ensuing from Fragmentation of
InternationalLaw, 25 MICH. J. INT'L L. 849, 856-58 (2004).

3.

See Sliedregt & Vasiliev, supra note 1, at 17-20; Volker Nerlich, Daring Diversity-Why

There is Nothing Wrong with Fragmentationin InternationalCriminal Procedures, 26 LEIDEN J. INT'L

L. 777, 779 (2013).
4.

See MARK A. DRUMBL, ATROCITY, PUNISHMENT, AND INTERNATIONAL LAW 11, 15, 56-57

(2007); Marisa R. Bassett, Defending International Sentencing: Past Criticism to the Promise of the
ICC, 16 No. 2 HUM. RTS. BRIEF 22, 23 (2009); Pascale Chifflet & Gideon Boas, Sentencing Coherence
in InternationalCriminal Law: The Cases of Biliana Plavki and Miroslav Bralo, 23 CRIM. L.F. 135,

154 (2012) (rejecting scholarly claims of inter-tribunal consistency and maintaining that "[in reality, the
sentencing story differs across international tribunals"); Jennifer J. Clark, Note, Zero to Life: Sentencing
Appeals at the InternationalCriminal Tribunalsfor the Former Yugoslavia and Rwanda, 96 GEO. L.J.

1686, 1687 (2008); Jean Galbraith, The Good Deeds of InternationalCriminal Defendants, 25 LEIDEN J.
INT'L L. 799, 800 (2012) ("[J]udgements both within and across tribunals contain wide disparities on
questions like when such mitigating evidence should matter."); Mark B. Harmon & Fergal Gaynor,
Ordinary Sentences for ExtraordinaryCrimes, 5 J. INT'L CRIM. JUST. 683, 684, 710 (2007); Inrs M6nica
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Whereas some of these criticisms focused on inconsistent sentencing practices
within one court, 6 most focused on inconsistencies across courts. 7 More
recently, scholars have conducted empirical studies that suggest that sentencing
across international courts is not as inconsistent as it initially appeared. 8
However, even these scholars recognize the limitations of their studies, 9 and
they exhort the international courts to improve various aspects of their
sentencing practices in order to0 make sentencing across international courts still
more consistent and coherent. '
Sentencing scholars thus may disagree about the level of sentencing
consistency that exists across international courts, but both sides to this debate
presume a normative position that this Article challenges. That is, they presume
that sentencing should be consistent across international courts. 11 This
Weinberg de Roca, Sentencing and Incarcerationin the Ad Hoc Tribunals, 44 STAN. J. INT'L L. 1, 6-12
(2008).
5.
See, e.g., 2 KAI AMBOS, TREATISE ON INTERNATIONAL CRIMINAL LAW: THE CRIMES AND
SENTENCING 268 (2014) ("[Tlhe sentencing practice of the ICTY and ICTR has been criticized as
disparate, uncertain, and inconsistent."); SILVIA D'ASCOLI, SENTENCING IN INTERNATIONAL CRIMINAL
LAW 204 (2011) ("The fact that similar cases can result in rather different sentence outcomes favours
the perception of sentences as 'unjust', as opposed ideal 'just sentences' characterised by the consistent

application of legitimate influential factors in all cases."); Jens David Ohlin, Towards a Unique Theory
of International Criminal Sentencing, in INTERNATIONAL CRIMINAL PROCEDURE: TOWARDS A
COHERENT BODY OF LAW 373, 382-83 (G6ran Sluiter ed., 2009); Bassett, supra note 4, at 23

("[O]bservers criticize the tribunals for not developing or inconsistently applying a hierarchy of
crimes."); Clark, supra note 4, at 1687 (noting "the widely criticized sentencing disparities"); Jessica
Leinwand, Note, Punishing Horrific Crime: Reconciling International Prosecution with National
Sentencing Practices, 40 COLUM. HUM. RTS. L. REV. 799, 801 (2009) ("The strongest critiques address
inconsistencies with respect to the length of sentences imposed upon similarly situated offenders both
within and between international tribunals."); Weinberg de Roca, supra note 4, at 2 ("Commentators
have suggested that discrepancies between the sentencing and incarceration practices of the . . . ICTY
and the ... ICTR represent a failure of international criminal law practice."); Michael C. Witsch, Note &
Comment, Legitimacy on Trial at the ExtraordinaryChambers, 26 TEMP. INT'L & COMP. L.J. 143, 146
(2012) (criticizing the "substantial discrepancy between the sentence the Trial Chamber imposed in the
Duch case and those imposed by other tribunals considering similar crimes"); Andrew K. Woods, Moral
Judgments and International Crimes. The Disutility of Desert, 52 VA. J. INT'L L. 633, 657 (2012)
("There has been a loud and persistent call for greater consistency in the international criminal regime,
especially its sentencing practices."); id. at 672 ("[S]cholars have called for the standardization of
sentencing practices, even calling for the equivalent of sentencing guidelines.").
6.
See OHLIN, supra note 5, at 404 ("[T]here is little consistency between sentences at the
ICTY."); Clark, supra note 4, at 1693; Andrew N. Keller, Punishmentfor Violations ofInternational
Criminal Law: An Analysis of Sentencing at the ICTY and ICTR, 12 IND. INT'L & COMP. L. REV. 53,64
(2001) ("Serushago's punishment is inconsistent with ICTR sentencing judgments issued both before
and after Serushago's sentence.").
7.

See authorities cited supra note 5.

8.
James Meemik & Kimi King, The Effectiveness of InternationalLaw and the ICTYPreliminaryResults of an EmpiricalStudy, I INT'L CRIM. L. R. 343 (2001).
9.
D'ASCOLI, supra note 5, at 260-61, 320-22; Barbora Holsi et al., Consistency of
InternationalSentencing: ICTY andICTR Case Study, 9 EUR. J. CRIMINOLOGY 539, 549 (2012).
10. D'ASCOLI, supra note 5, at 260-61, 320-22; see also Clark, supra note 4, at 1686-87
(advocating that the Appeals Chambers of the ICTY and ICTR make greater efforts to harmonize the
sentencing practices of the two tribunals).
11.
See infra text accompanying notes 22-134 (implicitly embodying the normative
expectation of sentencing consistency). For authorities that explicitly make that claim, see Clark, supra
note 4, at 1687 ("[Clommentators largely agree that consistency in sentencing is important to
international criminal law .... "); Allison Marston Danner, Constructing a Hierarchy of Crimes in
InternationalCriminal Law Sentencing, 87 VA. L. REV. 415, 442 (2001) ("[I]t is especially important
that the Tribunals seek to sentence defendants in a consistent manner."); Holi et al., supra note 9, at 540
(contending that for "international sentencing to be considered consistent there should be no differences
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normative stance is also apparent in the work of scholars who seek to improve
sentencing practices through the identification of appropriate normative
principles. For instance, William Schabas has suggested that international

criminal sentencing be guided by human rights principles, which favor
rehabilitative over retributive goals. 2 Allison Danner and Jens Ohlin, among
others, reach the opposite conclusion and contend that international criminal
sentencing should be based on retributive norms.13 Robert Sloane advocates14
international sentencing that is guided by expressive notions of punishment,
whereas Mirko Bagaric and John Morss conclude that the only justification for
the punishment of international criminals is general deterrence. 15 Applying
those and other theoretical principles, some sentencing scholars advocate
relatively lenient sentences for international crimes, 16 while others recommend
much harsher penalties.' 7 Some scholars promote searching appellate review
between the tribunals"); William A. Schabas, Sentencing by InternationalTribunals: A Human Rights
Approach, 7 DUKE J. COMP. & INT'L L. 461, 481 (1997) ("Imposing a different sentence on [an ICTY
defendant and an ICTR defendant] merely because of the place where the crime was committed is
difficult to reconcile with the notion of equality before the law."); Robert D. Sloane, Sentencingfor the
Crime of Crimes: The Evolving 'Common Law' of Sentencing of the InternationalCriminal Tribunalfor
Rwanda, 5 J. INT'L CRIM. JUST. 713, 716 (2007) (noting "the ultimate need for the international criminal
justice system to develop a coherent, relatively uniform, sentencing regime"); Witsch, supra note 5, at
146 (arguing that, in sentencing its first defendant, the ECCC "should have relied more heavily on the
existing body of international sentencing jurisprudence"). The Tribunals themselves seem to agree.
Prosecutor v. Lubanga Dyilo, Case No. 1CC-01/04-01/06, Decision on Sentence Pursuant to Article 76
of the Statute,
12-15 (July 10, 2012) [hereinafter Lubanga Sentencing Decision]. In addition,
prosecutors and defense counsels frequently point to sentences from other international tribunals to
bolster their arguments that a given sentence should be harsher or more lenient. See, e.g., Prosecutor v.
Lubanga Dyilo, Case No. ICC-01/04-01/06, Prosecution's Document in Support of Appeal against the
"Decision on Sentence Pursuant to Article 76 of the Statute,"
45-55 (Dec. 3, 2012) (appealing to
SCSL sentences to support the argument that the ICC Appeals Chamber should increase the sentence
imposed on Thomas Lubanga).
12. See Schabas, supra note I1,at 464.
13. Danner favors retributivism on both theoretical and practical grounds. As for the former,
she observes that retributivism's core edict-that sentences should be determined in accordance with the
harm inflicted on a victim-"is surely a legitimate metric in the sentencing decisions of the Tribunals."
Danner, supranote 11,at 452. Turning to practical concerns, Danner suggests that "retribution offers the
Tribunals a sentencing method they can employ on a case-by-case basis without recourse to the complex
calculations of costs and benefits endemic to the deterrent model." Id. at 453. Ohlin, for his part,
contends that the standard views of punishment fail when it comes to international crimes; consequently,
he develops a retributive theory of sentencing that takes specific account of the consequential ist needs of
international law. See OHLIN, supra note 5, at 388-92; see also Steven Glickman, Victims' Justice:
Legitimizing the Sentencing Regime of the InternationalCriminal Court, 43 COLUM. J. TRANSNAT'L. L.
229, 230(2004).
14. See Robert D. Sloane, The Expressive Capacity of InternationalPunishment: The Limits of
the National Law Analogy and the Potentialof InternationalCriminal Law, 43 STAN. J. INT'L L. 39,44
(2007) ("The principle value of ICL punishment lies in its expressive dimensions, which more
accurately capture the nature of international sentencing and ICL's realistic institutional capacity to
contribute to the ambitious objectives ascribed to it.").
15.
Mirko Bagaric & John Morss, InternationalSentencing Law: In Search of a Justification
and Coherent Framework, 6 INT'L CRIM. L. REV. 191,249,253,255 (2006). Bagaric and Morss contend
that general deterrence provides a justification for punishing international criminals while the "'how
much to punish' question is answered by the principle of proportionality." Id. at 253.
16. See, e.g., Margaret M. deGuzman, Harsh Justicefor International Crimes?, 39 YALE J.
INT'L L. 1,3 (2014); Schabas, supra note 11, at 502.
17. See, e.g., Oblin, supra note 5, at 412; Bagaric & Morss, supra note 15, at 253; Glickman,
supra note 13, at 230; Harmon & Gaynor, supra note 4, at 684, 686, 711-12; Sam Szoke-Burke,
Avoiding Belittling of Human Suffering: A Retributivist Critique of ICTR Sentencing Practices, 10 J.
INT'L CRIM. JUST. 561,563 (2012).

2016]

Seeking Inconsistency

•
18
as a means of ensuring fairness and consistency, while others seek the same
end through sentencing guidelines. 19 Some scholars are skeptical about the
take the middle
need and value of such guidelines, 20 though, while still others
21
path of advocating the use of flexible "guiding principles.",
Although these proposals diverge in virtually every other respect, they
share the same contestable feature that appears in the scholarship on sentencing
consistency: these proposals assume that there is-or should be-such a thing
as "international sentencing." 22 That is, the proposals are intended to influence
the development of a set of uniform international sentencing norms that apply
in all of the tribunals and to all of the International Criminal Court (ICC)'s
situations. Thus, in the jargon of the pluralism literature, they assume and
promote a universalist conception of sentencing. To be sure, they typically do
not announce that normative stance. 23 Rather, most commentators simply
discuss "international criminal sentencing" as though it is self-evident that such
a thing does exist and should exist.
I argue that it should not exist.
At first glance, my position may seem counterintuitive. After all, a crime
against humanity is a crime against humanity whether committed in Yugoslavia
or Sierra Leone. The elements of the international crimes over which the
tribunals have jurisdiction are largely the same across the tribunals, and the
concepts underlying them are more similar still. Of course, international crimes
can be committed in different ways. A crime against humanity, for instance,
can involve murder or merely imprisonment, and it can feature 10,000 victims

18. See, e.g., JAN PHILIPP BOOK, APPEAL AND SENTENCE IN INTERNATIONAL CRIMINAL LAW
13 (2011); Clark, supra note 4.
19. See, e.g., Ohlin, supra note 5, at 396-401; Stuart Beresford, Unshackling the Paper Tiger:
The Sentencing Practices of the Ad Hoc International Criminal Tribunalsfor the Former Yugoslavia
and Rwanda, I INT'L CRIM. L. REV. 33, 82-86 (2001); Keller, supra note 6, at 65-66; Mary Margaret
Penrose, Lest We Fail: The Importance of Enforcement in InternationalCriminal Law, 15 AM. U. INT'L
L. REV. 321, 374 (1999); Daniel B. Pickard, Proposed Sentencing Guidelines for the International
Criminal Court, 20 LOYOLA L.A. INT'L & COMP. L.J. 123, 164 (1997).
20. Meernik & King, supranote 8, at 748-49.
21. AMBOS, supra note 5, at 302; D'ASCOLI, supra note 5, at287-320; see also Barbora HoIA,
Consistency and Pluralism of International Sentencing, in PLURALISM IN INTERNATIONAL CRIMINAL
LAW 187, 204-06 (Elies van Sliedregt & Sergey Vasiliev eds., 2014) (recommending "narrative
sentencing guidelines").
22. See Ohlin, supra note 5, at 399 ("International criminal law must establish a coherent
theory of punishment applicable to its context."); Bagaric & Morss, supra note 15, at 191 (2006)
(discussing the need for a coherent "international sentencing" framework); Uwe Ewald, 'Predictably
Irrational'- International Sentencing and its Discourseagainst the Backdrop of PreliminaryEmpirical
Findings on ICTY Sentencing Practices, 10 INT'L CRIM. L. REV. 365, 381 (2010) (discussing
"international sentencing" as though it is a unified system); Galbraith, supra note 4, at 800 (criticizing
the fact that "judgements both within and across tribunals contain wide disparities on questions like
when such mitigating evidence should matter" and suggesting a "theoretical framework for when and
how evidence of good deeds should matter for sentencing mitigation"); Ralph Henham, The
PhilosophicalFoundations ofInternational Sentencing, I J. INT'L CRIM. JUST. 64, 64 (2003); Pickard,
supra note 19, at 138 ("For international criminal law to be valid it needs sentencing uniformity.");
Schabas, supra note 11, at 481 ("Imposing a different sentence on [an ICTY defendant and an ICTR
defendant] merely because of the place where the crime was committed is difficult to reconcile with the
notion of equality before the law."); Sloane, supra note 14, at 53 (providing recommendations for
developing "a fair, principled, and consistent regime for international sentencing").
23. One exception is Margaret deGuzman, who provides a preliminary defense for universalist
sentencing norms. See deGuzman, supra note 16, at 24-28.
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or one. These sorts of differences should lead to the imposition of different
sanctions. However, these sorts of differences do not give rise to claims of
sentencing inconsistency. What is inconsistent by contrast-and inappropriate
according to commentators-is for a crime against humanity that is similar to
another crime against humanity to be sentenced differently depending upon the
international court that is doing the prosecuting. To the extent those sorts of
disparities exist, there may seem to be no justification for them.
In this Article, I will advance the pluralist view that those disparities not
only can be justified but are normatively desirable. In doing so, I will challenge
the two assumptions that underlie each of the universalist views of sentencing
that I described above. First, scholars who uncritically expect international
tribunals to sentence their defendants consistently with other international
tribunals presume that the international courts form part of a unified
international criminal justice system. Second, scholars who advance sentencing
principles that are intended to apply to all of the international courts presume
that international criminal law, or at least international criminal sentencing, is
or should be a uniform body of norms. After setting the stage in Part I by
briefly describing the law that governs sentencing at the international courts, I
will challenge each of these presumptions in Parts II and III.
Part II acknowledges that it might have been reasonable to presume a
unified criminal justice system in the very early years of the modem
international criminal justice era; however, it no longer is. Indeed, Part II
asserts that, rather than constituting components of a unified international
criminal justice system, the international courts are most accurately conceived
as discrete entities that provide supplemental criminal jurisdiction to domestic
courts that are either unable or unwilling to prosecute offenders themselves.
Because international courts are best conceived as disparate, independent
bodies, we should not reflexively expect them to sentence consistently with one
another. Just as we would not necessarily expect the courts of California to
sentence first-degree murder in the same way as the courts of Texas-even if
their substantive and sentencing laws were similar-we cannot expect the
International Criminal Tribunal for the former Yugoslavia (ICTY) necessarily
to sentence murder as a crime against humanity the same way that the Special
Court for Sierra Leone (SCSL) does.
Although they are not part of a unified criminal justice system such that
we can expect sentencing consistency, the international courts nonetheless
could choose to adopt uniform sentencing principles and thereby create global
norms of sentencing. However, in Part III, I assert that they should not. Part III
first highlights the difficulty of agreeing upon shared sentencing norms across
different cultures and conflicts and the concomitant likelihood-if such an
effort is undertaken-of privileging the views and proclivities of Westerners
(who are unlikely to be subject to these rules) over members of the Global
South (who are far more likely to be subject to them). However, even if such
practical difficulties did not exist, Part III contends that different mass atrocities
are best punished through sentencing schemes that take account of their
particular circumstances. A host of factors, including the nature of the
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atrocities, the percentage of offenders who can be prosecuted, the
responsiveness of the post-conflict government, and even the jurisdictional
mandate of the international court in question, can be relevant to the goals a
court should seek to accomplish and to the sentencing laws that it uses to do so.
Ideally, therefore, an analysis of these and many other circumstances
would be undertaken in order to develop an optimal sentencing scheme for a
given court or a given situation, in the case of the ICC. In the real world,
however, much of the information relevant to such an analysis is unknowable at
the time that crucial decisions must be made, so our ability to tailor a
sentencing scheme to the particular circumstances in question is decidedly
limited. One crucially important factor that is usually knowable, however, is the
domestic sentencing norms governing both international and domestic crimes
in the location where the atrocities occurred. In Part III, I argue that
consideration of these norms provides the international courts valuable benefits,
most notably in increased legitimacy for the international courts' own
sentences. Victims of international crimes from Bosnia to Cambodia to Sierra
Leone have long criticized international tribunal sentences. 24 Incorporating
domestic law into international sentencing will not magically silence domestic
critics, but it will inject local norms into international prosecutions in a way
that is particularly likely to enhance community buy-in and respect for those
international criminal prosecutions. In addition, international sentences that are
informed by domestic sentencing norms will reduce a truly unjustifiable
sentencing inconsistency that has dogged the International Criminal Tribunal
for Rwanda (ICTR) among other courts; that is, the sentencing inconsistency
between offenders who are prosecuted by an international court and offenders
who are prosecuted for similar crimes in domestic courts.
Incorporating domestic norms into international sentencing gives rise to
certain implementation questions, and I address these questions in Part IV.
First, I examine the optimal way in which to consider domestic law, which
includes determining when domestic law should be considered and what
influence it should carry. I next ask which jurisdiction's law an international
court should consider. The answer will usually be straightforward when the
conflict giving rise to the crimes occurred entirely on the territory of one state,
but complexities can arise even on these facts, and additional complications
must be addressed when the crimes span more than one state. Finally, Part IV
advises international courts on how they should proceed when relevant
domestic sentencing law either does not exist, cannot be ascertained, or is
objectionable for one reason or another.
In some respects, my proposal returns us to the inception of the modem
international criminal tribunals. As Part II describes, the sentencing provisions
of the first two modem international tribunals instruct their trial chambers to
"have recourse to the general practice regarding prison sentences" in the states
where the crimes took place. 25 The new tribunals immediately ignored that
24.

See infra text accompanying notes 164-179.

25. Statute of the International Tribunal for Rwanda, art. 23(1), Nov. 8, 1994, S.C. Res. 955,
Annex, U.N. Doc. S/RES/955 [hereinafter ICTR Statute]; Updated Statute of the International Criminal
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instruction,26 most scholars supported the tribunals' willful blindness, 27 and
the ICC rejected consideration of domestic norms entirely.28 This Article
recommends a different use for domestic law, and it bases its recommendation
on a different normative foundation, but this Article nonetheless applauds the
creators of the early tribunals for seeking to include domestic norms in
international sentencing in some fashion. Many international scholars shun
anything domestic, but if the intervening twenty years since the first tribunals
were created have taught us anything, it is that international criminal justice
needs the support of every major constituency. Incorporating domestic
sentencing norms into international sentencing will be no panacea for the many
challenges facing international criminal justice, but it will help secure the
support of perhaps the most crucial constituency of all-local communities.
I.

THE SENTENCING LAW AND PRACTICE OF THE INTERNATIONAL
CRIMINAL COURTS AND TRIBUNALS

Because international sentencing is already the subject of numerous
articles and monographs, this Part will only briefly summarize that body of law.
The sentencing provisions of the international courts are characterized by their
brevity, their similarity, and the discretion they grant to judges. The sentencing
provisions of all of the courts delineate imprisonment as either the sole or the
primary form of punishment, 29 but they do little to constrain decision makers
Tribunal for the Former Yugoslavia, art. 24(1), May 25, 1993, S.C. Res. 827, U.N. Doe. S/RES/827
(establishing the International Criminal Tribunal for the Former Yugoslavia) [hereinafter ICTY Statute].
26. See infra text accompanying notes 33-36.
27.
See Bassett, supra note 4, at 23 (arguing that "[c]omparing international and domestic
sentences is inappropriate"); Mary Margaret Penrose, Lest We Fail: The Importance of Enforcement in
International Criminal Law, 15 AM. U. INT'L L. REV. 321, 375 (1999) (noting that the recourse-todomestic-practices "provisions, which tie sentencing practices to domestic sentencing patterns, are
terribly disconcerting" and praising the Rome Statute for "distancing the ICC from sentencing
procedures based primarily on domestic schemes"); William A. Schabas, Perverse Effects of the Nulla
Poena Principle: National Practice and the Ad Hoc Tribunals, II EUR. J. INT'L L. 521, 538 (2000)
(describing the recourse-to-domestic-practices provisions as "virtually unworkable," "unnecessary," and
"an unfortunate gesture to appease a spirit of zealous positivism"); Schabas, supra note I1, at 468-82
(criticizing the recourse-to-domestic-practices provisions and concluding that "[t]he solution may well
be . . . to treat the issue of 'relevant practice' as directive but not binding"); Yuval Shany, Seeking
Domestic Help: The Role of Domestic Criminal Law in Legitimizing the Work of InternationalCriminal
Tribunals, I1 J. INT'L CRIM. JUST. 5, 21 (2013) (noting that "important differences between
[international criminal law] and the applicable [domestic criminal law] rendered full harmonization
between the sentencing practice of the ICTY and domestic courts impractical"). But see authorities cited
infra note 209.
See infra text accompanying notes 41-45.
28.
Statute of the Special Tribunal for Lebanon art. 24(1), May 30, 2007, S.C. Res. 1757, U.N.
29.
Doc. SIRES/I 757 [hereinafter STL Statute]; Law on the Establishment of the Extraordinary Chambers
in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period of Democratic
Kampuchea art. 38, Oct. 27, 2004, ECCC Doc. No. NSIRKMJI004/006 [hereinafter ECCC Statute];
Statute of the Special Court for Sierra Leone art. 19(1), Mar. 8, 2002, U.N. Doc. S/20021246, App. 11
Attachment [hereinafter SCSL Statute]; Rome Statute of the International Criminal Court art. 77, opened
for signatureJuly 17, 1998, 2187 U.N.T.S. 90 [hereinafter Rome Statute]; ICTR Statute, supra note 25,
art. 23(1); ICTY Statute, supra note 25, art. 24(l). Most of the tribunals also permit trial chambers to
order the return of any property and proceeds acquired by criminal conduct, ECCC Statute, supra, art.
39; SCSL Statute, supra note 25, art. 19(3); Rome Statute, supra, art. 77; ICTR Statute, supra, art.
23(3); ICTY Statute, supra note 25, art. 24(3), but to my knowledge, the trial chambers have never done
so, D'ASCOLI, supra note 5, at Ill n.1. The Rome Statute, in addition, permits the imposition of fines.
Rome Statute, supra, art. 77(2)(a).
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in any other way. The ICTY, ICTR, SCSL, and the Special Tribunal for
Lebanon (STL), for instance, instruct trial chambers to "take into account such
factors as the gravity of the offence and the individual circumstances of the
convicted person," 30 but they provide little guidance as to how such factors
should be taken into account, except to instruct the trial chambers (1) to
consider (largely unnamed) aggravating and mitigating factors and (2) to have
recourse to the sentencing practice of domestic courts in the location where the
crimes took place. 31 In response to the former provision, the trial chambers
developed a lengthy list of aggravating and mitigating factors, on which they
routinely rely in their sentencing determinations. 32 In response to the latter
provision-instructing trial chambers to have recourse to domestic sentencing
practices-the trial chambers did nothing. In its very first case, the ICTY
determined that it was obliged to consider the sentencing practices of the courts
of the former Yugoslavia but was not bound by them. 33 The ICTR reached the
same conclusion, 34 and the SCSL went so far as to hold that it did not need
even to consider Sierra Leonean sentencing law unless the accused had been
convicted of Sierra Leonean crimes. 35 Indeed, commentators agree that, for
30. STL Statute, supra note 29, art. 24(2); ECCC Statute, supra note 29, art. 10; SCSL Statute,
supra note 29, art. 19(l); Rome Statute, supra note 29, art. 77; ICTR Statute, supra note 25, art. 23(1);
ICTY Statute, supranote 25, art. 24(1).
31.
STL Rules of Procedure and Evidence, Rule 172(B)(i)-(iii), STL/BD/2009/01/Rev.6Corr.1 (Apr. 3, 2014) (as corrected), http://www.stl-tsl.org/images/RPE/20140403_STL-BD-2009-01Rev-6-Corr-l_EN.pdf%20 [hereinafter STL RPE]; ICTY Rules of Procedure and Evidence, Rule
101(B)(i)-(iii), U.N. Doc. IT/32/Rev. 49 (2013) (as amended), http://www.icty.org/x/file/Legal
%20Library/Rulesprocedure evidence/IT032Rev49_en.pdf [hereinafter ICTY RPE]; ICTR Rules of
Procedure and Evidence, Rule 101(B)(i)-(iii) (Apr. 10, 2013) (as amended), http://wwwl.umn.edu
/humanrts/africa/RWANDAl.htm [hereinafter ICTR RPE]; SCSL Rules of Procedure and Evidence,
Rule 101(B)(i)-(ii) (May 28, 2010) (as amended), http://wwwl.umn.edu/humanrts/instree/SCSL/Rules
-of-proced-SCSL.pdf [hereinafter SCSL RPE]; ICC Rules of Procedure and Evidence, Rule 145(1)(b),
Assembly of States Parties, 1st Sess., Sept. 3-10, 2002, ICC-ASP/l/3 (Sept. 9, 2002), http://www.icccpi.int/en menus/icc/legal%/20texts%/20and%/20tools/official%/20joumaVDocuments/RulesProcedureEvi
denceEng.pdf [hereinafter ICC RPE]; STL Statute, supra note 29, art. 24(1); Rome Statute, supra note
29, art. 80; SCSL Statute, supranote 29, art. 19(1); ICTY Statute, supra note 25, art. 24(1)-(2). The only
factor specifically delineated is the mitigating factor of "substantial cooperation with the prosecution."
ICTY RPE, supra, R. 101(B)(ii); ICTR RPE, supra, R. 101(B)(ii); SCSL RPE, supra, R. 101(B)(ii);
ICC RPE, supra, R. 145(2)(a)(ii).
32. For a detailed treatment of the tribunals' use of aggravating and mitigating factors, see
D'ASCOLI, supra note 5, at 42-43, 150-84; Barbora Hohi, Sentencing of InternationalCrimes at the
ICTY and ICTR, 4 AMSTERDAM L. FORUM 3, 14-22 (2012); Stephen M. Sayers, Defence Perspectiveson
Sentencing Practice in the InternationalCriminal Tribunalfor the Former Yugoslavia, 16 LEIDEN J.
INT'L L. 751, 761-67 (2003); Schabas, supra note 11, at 483-98.
33. See Prosecutor v. Delali6, Case No. IT-96-21-A, Judgment, 816 (Int'l Crim. Trib. for the
Former Yugoslavia Feb. 20, 2001); Prosecutor v. Erdemovi6, Case No. IT-96-22-T, Sentencing
Judgment, 99 33, 39, 40 (Int'l Crim. Trib. for the Former Yugoslavia Nov. 29, 1996); see also
Prosecutor v. Tadid, Case No. IT-94-1-This-Ri 17, Sentencing Judgment, 9 11-12 (Int'l Crim. Trib. for
the Former Yugoslavia Nov. 1, 1999).
34. Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Sentence, 14 (Oct. 2, 1998); Prosecutor
v. Kambanda, Case No. ICTR-97-23-S, Judgment and Sentence, 23 (Sept. 4, 1998); Prosecutor v.
Serushago, Case No. ICTR-98-39-A, Judgment, 30 (Apr. 6, 2000).
35. See Prosecutor v. Brima, Case No. SCSL-04-16-T, Sentencing Judgment, 32 (July 19,
2007) [hereinafter Brima Sentencing Judgment]. This conclusion is not compelled by the text.
Admittedly, the text of the SCSL and STL provisions varies slightly from that of the ICTY and ICTR
provisions. The SCSL provision, for instance, reads, "In determining the terms of imprisonment, the
Trial Chamber shall, as appropriate,have recourse to the practice regarding prison sentences in the
InternationalCriminal Tribunalfor Rwanda and the national courts of Sierra Leone." SCSL Statute,
supra note 29, art. 19(1) (emphasis added). The STL provision likewise includes the words "as
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one reason or another, the tribunals have largely ignored domestic sentencing
practices in their own sentencing determinations. 36 In reaching sentencing
decisions, the tribunals have, however, relied upon their own precedents 37 and
the precedents of other international courts.38
As for the ICC, its sentencing provisions are similar to those of the ad hoc
tribunals. The primary differences are that the ICC's sentencing provisions (1)
delineate a non-exhaustive list of aggravating and mitigating factors; 39 (2)
permit the imposition
of 41
fines; 40 (3) constrain very slightly judicial discretion
••
regarding imprisonment; and, most notably, (4) do not require sentencing

appropriate." STL Statute, supra note 29, art. 24(1). As Shahram Dana has observed, the addition of the
words "as appropriate" makes clear that Sierra Leonean and Lebanese laws were not binding on the
tribunals, Shahram Dana, The Sentencing Legacy of the Special Courtfor Sierra Leone, 42 GA. J. INT'L
& COMP. L. 615, 658-59, but it does not suggest that recourse to Sierra Leonean law is required only
when Sierra Leonean crimes will be sentenced, id. at 676; Margaret M. deGuzman, The Sentencing
Legacy of the Special Courtfor Sierra Leone, in THE SIERRA LEONE SPECIAL COURT AND ITS LEGACY:
THE IMPACT FOR AFRICA AND INTERNATIONAL CRIMINAL LAW 373, 375 (Charles C. Jalloh ed., 2013).

36. See Hold, supra note 21, at 193 ("[T]he directive to have recourse to local sentencing
practices was not taken seriously by the judges."); Faiza P. King & Anne-Marie La Rosa, Penalties
Under the ICC Statute, in ESSAYS ON THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT
311, 314 (Flavia Lattanzi & William A. Schabas eds., 1999); KAI AMBOS, 2 TREATISE ON
INTERNATIONAL CRIMINAL LAW: THE CRIMES AND SENTENCING 282 (2014) (referring to the fact that
domestic law invoked "as mere lip service"); Bassett, supra note 4, at 23; Shahram Dana, Beyond
Retroactivity to Realizing Justice: A Theory on the Principle of Legality in InternationalCriminalLaw
Sentencing, 99 J. CRIM. L. & CRIMINOLOGY 857, 897 (2009); Hold et al., supra note 9, at 541 (noting
that "judges cite applicable domestic provisions mostly as a formality"); Alexander K.A. Greenawalt,

The Pluralism ofInternationalCriminal Law, 86 IND. L.J. 1063, 1079 (2011); Sayers, supra note 32, at
760. But see Penrose, supra note 27, at 376-77 (asserting, in 1999, that the tribunals were "fixat[ed on]
domestic practices"); Beresford, supra note 19, at 49 (assuming that the divergences in the sentencing
practices of the ICTY and ICTR stemmed from their reliance on the domestic sentencing laws of the
former Yugoslavia and Rwanda, respectively).
37. Prosecutor v. Hategekimana, Case No. ICTR-00-55B-A, Judgment, 9 293 (Int'l Crim.
Trib. for Rwanda May 8, 2012); Prosecutor v. Kmojelac, Case No. IT-97-25, Judgment,
526-32 (Int'l
Crim. Trib. for the Former Yugoslavia Mar. 15, 2002); Prosecutor v. Muci6 et al., Case No. IT-96-21-A,
Judgment, 9 758-59 (Int'l Crim. Trib. for the Former Yugoslavia Feb. 20, 2001); Prosecutor v. Staki6,
Case No. IT-97-24-A, Judgment, 1 382 (Int'l Crim. Trib. for the Former Yugoslavia Mar. 22, 2006)
[hereinafter Staki6 Judgment].
38. See Lubanga Sentencing Decision, supra note 11,
12-15; Brima Sentencing Decision,
supra note 35, 99 19-25 nn.32-41, 43-50, 52, 1 33; Prosecutor v. Taylor, Case No. SCSL-03-01-T,
Sentencing Judgment,
19-23 (Special Court for Sierra Leone May 30, 2012) (adopting the ICTY's
and ICTR's interpretations of "gravity" and the appropriate individual circumstances to consider in
sentencing); Prosecutor v. Sesay et al., Case No. SCSL-04-15-A, Judgment, 9 1234-37 (Special Court
for Sierra Leone Oct. 26, 2009); Staki6 Judgment, supra note 37, 407.
39. ICC RPE, supra note 31, R. 145.
40. Rome Statute, supra note 29, art. 77(2)(a).
41.
Whereas the ICTY, ICTR, and STL can impose any term of imprisonment, up to and
including life, ICTY RPE, supra note 31, R. 101; ICTR RPE, supra note 31, R. 101; STL Statute, supra
note 29, art. 24(1), ICC judges are authorized to impose a term of imprisonment of up to thirty years or a
life sentence, Rome Statute, supra note 29, art. 77. Judicial discretion is also slightly constrained, but in
different ways, at the SCSL and ECCC. SCSL judges are not authorized to impose terms of life
imprisonment, but they can impose a term of any number of years, SCSL RPE, supra note 3 1,R. 101,
and they have imposed sentences that effectively constituted life sentences, Prosecutor v. Sesay et al.,
Case No. SCSL-04-15-T-1251, Sentencing Judgment, Disposition (Apr. 8, 2009) (sentencing Sesay to
52 years' imprisonment); Prosecutor v. Taylor, Case No. SCSL-03-01-T, Sentencing Judgment,
Disposition (May 30, 2012) (sentencing Taylor to fifty years' imprisonment). ECCC judges, like their
counterparts at the ICTY, ICTR, STL, and ICC, are also permitted to impose life sentences, but their
sentences, unlike those of their counterparts, are additionally subject to a minimum five-year sentence.
ECCC Statute, supra note 29, art. 39.
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42
judges to have recourse to any domestic sentencing laws or principles.
During the early stages of negotiations, proposals were made to include
domestic law in the ICC's sentencing provisions in some fashion. For instance,
the International Law Commission's Draft Statute for an International Criminal
Court had authorized the ICC to have regard to the domestic penalties of the
defendant's nationality state or the state where the crime took place when
deciding on its own sentences.43 Later, during the drafting of the Rome Statute,
certain states pressed for an even larger role for domestic sentencing law,
primarily as a means of including the death penalty in the ICC's panoply of
sanctions. A proposal advanced by fifteen Middle Eastern states, for instance,
authorized the ICC actually to impose "one or more of the penalties provided
for by the national law of the State in which the crime was committed." 4 4
However, in the end, these proposals were rejected. Those opposed to them
argued that recourse to domestic sentencing law "would allow for different
regimes of penalties to be applied by the 45Court and would mean the application
of a discriminatory system of sanctions."

Because international sentencing provisions do not serve to constrain the
judges' discretion in any meaningful way, early litigants who were concerned
with perceived inconsistencies and unfairness encouraged the trial chambers to
constrain their own discretion either by ranking international crimes by their
gravity or by developing sentencing guidelines that would help the tribunals
sentence consistently. 46 The tribunals declined both invitations. Early ICTY
cases did hold that, all things being equal, crimes against humanity are more
serious than war crimes, 47 but later cases came to the opposite conclusion, 48 so
42.
The Rome Statute's Article 21, on "applicable law," does make reference to the law of the
state that would otherwise have jurisdiction, but it does not reference sentencing in particular; moreover,
it instructs the court to apply such domestic law only as a last recourse.
43.
Draft Statute for an International Criminal Court, art. 47(2), Report of the International
Law Commission to the General Assembly, 49 U.N. GAOR Supp. No. 10, at 60, U.N. Doc. A/49/10
(1994), reprintedin [1994] 2 Y.B. Int'l L. Comm'n I, U.N. Doc. A/CN.4/SER.A/1994/Add.1.
44.
RoY S. K. LEE, THE INTERNATIONAL CRIMINAL COURT: THE MAKING OF THE ROME
STATUTE 334 n.44 (1999) (citing Proposal submitted by Algeria, Bahrain, Djibouti [formerly Comoros],
Egypt, Iran (Islamic Rep. of), Iraq, Kuwait, Nigeria, Oman, Qatar, Saudi Arabia, Sudan, Syrian Arab
Republic, United Arab Emirates and Yemen on Article 75, A/CONF. 183/C.l/WGP/L.1 ).
45.
Rolf Einar Fife, Penalties, in THE INTERNATIONAL CRIMINAL COURT: THE MAKING OF
THE ROME STATUTE-ISSUES, NEGOTIATIONS, RESULTS 319, 334 (Roy S. Lee ed., 1999).
46. For instance, in the same case, Furundiya,the defendant urged the Appeals Chamber to
adhere to a hierarchy of crimes articulated in past cases, whereas the prosecution encouraged the
Appeals Chamber to develop sentencing guidelines. See Prosecutor v. Fumndiija, Case No. IT-95-17/1 A, Judgment,
217, 224 (Int'l Crim. Trib. for the Former Yugoslavia July 21, 2000) [hereinafter
Furund/iiaJudgment].
47.
See Prosecutor v. Tadi, Case No. IT-94-1-T, Sentencing Judgment, 73 (Int'l Crim. Trib.
for the Former Yugoslavia July 14, 1997); Prosecutor v. Erdemovi6, Case No. IT-96-22, Judgment,
25-27 (Int'l Crim. Trib. for the Former Yugoslavia Oct. 7, 1997) (McDonald & Vohrah, JJ., joint
separate opinion) [hereinafter Erdemovi6 Joint Separate Opinion].
48.
See FurundlijaJudgment, supra note 46,
240-43 (concluding that "there is in law no
distinction between the seriousness of a crime against humanity and that of a war crime"); Stakie
Judgment, supra note 37,
375 ("There is no hierarchy of the crimes within the jurisdiction of the
Tribunal."); Prosecutor v. Strugar, Case No. IT-01-42-T, Judgment,
459 (Int'l Crim. Trib. for the
Former Yugoslavia Jan. 31, 2005); Prosecutor v. Tadi , Case No. IT-94-1A, Judgment in Sentencing
Appeals, 69 (Int'l Crim. Trib. for the Former Yugoslavia Jan. 26, 2000) [hereinafter Tadi6 Judgment in
Sentencing Appeals]. According to the Appeals Chamber, the appropriate punishment "level in any
particular case [should be] fixed by reference to the circumstances of the case" and not by the labeling of
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no hierarchy was created. Similarly, ICTY Trial Chambers initially seemed
well-disposed to adopting sentencing guidelines, 49 but its Appeals Chamber
decided against them in 2000, holding that it would be inappropriate to
"establish a definitive list of sentencing guidelines for future reference," when
only certain matters relating to sentencing were before the Chamber at the
time.50
The virtually unfettered sentencing discretion provided to international
judges has had the advantage of allowing them to individualize sentences by
taking account of a variety of large and small factors. At the same time, the
virtually unfettered sentencing discretion wielded by international judges has
had the disadvantage of leading to wide variations among sentences within the
same court 5 1 and, as relevant here, across courts. It became apparent early on,
for example, that the ICTR imposed considerably longer sentences than did the
ICTY. 52 Whereas some saw unjustified inconsistency in that divergence, others
have sought to explain it either by pointing to the different crimes that formed
the basis for convictions at each of the tribunals 53 or by utilizing elaborate
empirical methods. 54 An example of the latter is Silvia D'Ascoli, who
examined ICTY and ICTR sentencing practices and found "general patterns of
consistency" in regard to sentence length and the influence of aggravating and
mitigating factors. 55 Barbora Hold et al. reached similar conclusions, finding
that the sentencing practice of the ad hoc tribunals is as consistent as the
sentencing practice of domestic courts. 56 However, a variety of factors

the particular crime. Tadi6, Judgment in Sentencing Appeals, supra, 69. However, some ICTR
Chambers have labeled genocide the "crime of crimes" and indicated that it is more serious than other
international crimes. Prosecutor v. Kambanda, Case No. ICTR 97-23-S, Judgment and Sentence, 14
(Sept. 4, 1998); Prosecutor v. Serushago, Case No. ICTR 98-39-S, Sentence, 15 (Feb. 5, 1999). But see
Prosecutor v. Kayishema Case No. ICTR-95-IA,
367 (June 1, 2001) (remarking that "there is no
hierarchy of crimes under the Statute, and that all of the crimes specified therein are 'serious violations
of international humanitarian law,' capable of attracting the same sentence").
49. Prosecutor v. Aleksovski, Case No. IT-95-14, Judgment, T 243 (Int'l Crim. Trib. for the
Former Yugoslavia June 25, 1999) ("The Trial Chamber is strongly of the view that, in order to
implement the Tribunal's mandate, it is crucial to establish a gradation of sentences, depending mainly
on the magnitude of the crimes committed and the extent of the liability of the accused.").
50. FurundijaJudgment, supranote 46, 238.
51.
See Chifflet & Boas, supra note 4, at 154 (contrasting the sentences imposed on Biljana
Plavgid and Miroslav Bralo); see also Mark A. Drumbl, Collective Violence and Individual Punishment:
The Criminality of Mass Atrocity, 99 Nw. U. L. REV. 539, 558 (2005) ("The 'unfettered discretion' to
sentence delegated to international judges inexorably leads to a broad range of actual sentences.").
52. DRUMBL, supra note 4, at 11; Beresford, supranote 36, at 49; Clark, supra note 4, at 169192 (2008); Penrose, supra note 27, at 377-78; Sayers, supra note 32, at 752; Weinberg de Roca, supra
note 4, at 4, 10 ("[I]t is clear that sentences handed down at the ICTR are heavier than those at the
ICTY.").
53. In particular, most ICTR convictions are for genocide whereas most ICTY convictions are
not, and some scholars have highlighted that fact as the cause of the divergence. See, e.g., D'ASCOLI,
supra note 5, at 218-20; Beresford, supra note 36, at 50; Holi et al., supra note 9, at 549.
54. The earliest of the empirical studies examined the consistency of only one tribunal-the
ICTY-and so are not precisely relevant to this Article. See, e.g., Meernik & King, supra note 8;
Barbora HolI et al., Is ICTY Sentencing Predictable? An Empirical Analysis of ICTY Sentencing
Practice,22 LEIDEN J. INT'L L. 79 (2009).
55. D'ASCOLI, supra note 5, at 259-60.
56. Hold et al., supra note 9, at 548-49; see also Holi, supra note 21, at 200; Chifflet & Boas,
supra note 4, at 153 ("Broadly speaking, these studies suggest a degree of coherency, consistency, and
predictability in sentencing at the ad hoc Tribunals.").
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combine to undermine the certainty of these conclusions. 57 Moreover, no
studies to date have included the sentences of the SCSL, many of which appear
harsh in comparison to similar ICTY and ICC sentences,58 or the sentences of
the Special Panels for Serious Crimes in East Timor (Special Panels),
many of
59
which appear lenient in comparison to other international sentences.
For the purposes of this Article, it does not matter whether or not
international courts sentence consistently with one another because scholars on
each side of this divide agree on the point with which I am concerned. Namely,
most scholars agree that the sentences across different international courts
should be consistent. 60 Indeed, that point is so self-evident to most
commentators that they assume it without expressly articulating it, let alone
defending it. 61 The international tribunals themselves apparently concur, as
they cite one another's precedents when making their own sentencing
determinations. 62 Part II will now explore why scholars expect sentencing
consistency across international courts and whether that expectation is justified.
II.

INTERNATIONAL COURTS AND TRIBUNALS: UNITY IN DIVERSITY OR
JUST PLAIN DIVERSITY?

The expectation that the various international criminal courts will impose
sentences that are consistent with one another has a great deal of surface
appeal, but it is premised on an unstated-and untested-assumption, namely,
that the international courts form part of a single, unified criminal justice
system. If it were not for that assumption, the expectation of sentencing
consistency would make no sense. For instance, no one expects American
courts and Canadian courts to sentence premeditated murder similarly. Indeed,
no one expects California courts and Utah courts to sentence premeditated
murder similarly. But we do expect federal district courts in California and
federal district courts in Utah to sentence the same federal crimes similarly

57. See D'ASCOLI, supra note 5, at 220-26 (detailing the "numerous elements" that "produce
slightly artificial findings"); Holi et al., supra note 9, at 549 (addressing "the limitations of our study").
58. See Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, Prosecution's Document in
Support of Appeal against the "Decision on Sentence Pursuant to Article 76 of the Statute,"
45-55
(Dec. 3, 2012); deGuzman, supra note 35, at 377 (noting that the SCSL's Taylor sentence for aiding and
abetting is "significantly higher than sentences awarded at the ICTY and ICTR for aiding and abetting
crimes"); Dana, supranote 35, at 680.
59. See DRUMBL, supra note 4, at II ("The length of fixed terms of imprisonment is palpably
lower at the Special Panels [than at the ICTY]."). Some of the Special Panels' leniency stemmed from
its widespread use of guilty pleas. See NANCY AMOURY COMBS, GUILTY PLEAS IN INTERNATIONAL
CRIMINAL LAW: CONSTRUCTING A RESTORATIVE JUSTICE APPROACH 114-25 (2007). But the Panels also

sentenced relatively leniently after trials.
60. See Bassett, supra note 4, at 25 ("[l]ntemational sentences must be examined relative to
one another rather than relative to domestic sentences."); Sloane, supra note 11, at 716 (highlighting
"the ultimate need for the international criminal justice system to develop a coherent, relatively uniform,
sentencing regime").
61. Drumbl, supra note 51, at 583-84; Beresford, supra note 36, at 85; Harmon & Gaynor,
supra note 4, at 710 (advocating sentencing guidelines in part because they might reduce "the general
disparity in sentences imposed by the ICTY and the ICTR"); Penrose, supra note 27, at 381-83.
62. See, e.g., Lubanga Sentencing Decision, supra note 11,
12 (determining that the SCSL's
sentencing of similar crimes is relevant to its own sentencing because "the ad hoc tribunals are in a
comparable position to the Court in the context of sentencing"); see also supra note 38.
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63
because both federal courts are part of the same criminal justice system.
Likewise, those scholars who criticize international courts for sentencing
inconsistently from one another seem implicitly to assume that these courts
stand as components of a unified criminal justice system.
I argue that that assumption lacks any empirical basis. Certainly, there is
no "international criminal justice system" in the legal sense in the way that
there is a New Jersey court system or a United States federal bankruptcy court
system. That fact notwithstanding, international criminal courts could form part
of an "international criminal justice system" in a non-legal but descriptively
plausible sense. However, even for that proposition, the evidence suggests
otherwise. Although there are no widely-accepted standards to apply to this
inquiry, it seems reasonable to assume that if these courts are to be considered
components of a single criminal justice system, then they must feature certain
key similarities, either in their creations, their structures, or the goals they were
established to advance.
On the basis of that standard, it could be said that the first two modem
international criminal tribunals-the ICTY and ICTR-form part of the same
international criminal justice system. The two tribunals were created in close
succession and through the same mechanism-a Security Council resolution.
Moreover, they initially shared a prosecutor, 64 they still share an appeals
chamber, 65 and they prosecute cases in accordance with very similar
66
After establishing the ICTY and ICTR, the Security
procedural rules.
Council was asked to create additional courts, modeled on the ICTY and ICTR,
to prosecute international crimes that took place in Sierra Leone, 67 East
70
69
68
Timor, and Cambodia, among other places. Had the Security Council
acceded to these requests, then we might conclude that the resulting courts,
along with the ICTY and ICTR, formed part of a unified international criminal
justice system. However, the Security Council declined to establish any
additional courts. 71 Subsequent courts were created, but through a variety of
disparate methods and institutions.

63. See Stephanos Bibas, Regulating Local Variations in Federal Sentencing, 58 STAN. L.
REV. 137, 137 (2005) (noting that federal sentencing is supposed to be consistent across the country).
64. ICTR Statute, supra note 25, art. 15(3).
65. Id. art. 12(2).
66. Id. art. 14.
67. DAVID SCHEFFER, ALL THE MISSING SOULS: A PERSONAL HISTORY OF THE WAR CRIMES
TRIBUNALS 322-27 (2012).

68.

Wayne Sandholtz, Creating Authority by the Council: The International Criminal

Tribunals, in THE U.N. SECURITY COUNCIL AND THE POLITICS OF INTERNATIONAL AUTHORITY 131, 138

(Bruce Cronin & Ian Hurd eds., 2008).
69. Rep. of the Group of Experts for Cambodia Pursuant to General Assembly resolution
52/135 (Feb. 18, 1999), reproducedin Identical Letters from the Secretary-General to the President of
the GAOR and the President of the SCOR (Mar. 15, 1999), U.N. Doc. A/53/850, S/1999/231, at 4.
70.

TNPF: Only a UN Special Tribunal Can Deliver Justice to Sri Lanka's Genocidal

Criminality, TAMILNET (Mar. 26, 2014, 7:39 PM), http://www.tamilnet.com/art.html?catid= I3&artid=
37135.
71.
See STEVEN R. RATNER & JASON S. ABRAMS, ACCOUNTABILITY FOR HUMAN RIGHTS
ATROCITIES IN INTERNATIONAL LAW: BEYOND THE NUREMBERG LEGACY 349 (2001) (Cambodia);

SCHEFFER, supra note 67, at 327-33, 366-67 (Sierra Leone and Cambodia); Sandholtz, supra note 68, at
138 (East Timor).
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The SCSL, the Extraordinary Chambers in the Courts of Cambodia
(ECCC), and the STL, for instance, were established via bilateral agreements
between the United Nations and the states where the crimes took place.
Although all of these tribunals were created through the same formal
mechanism, they featured dramatically different processes, as a de facto matter,
because they featured dramatically differing levels of state involvement in and
consent to their creations. Sierra Leone, for instance, very much sought the
creation of an international court to prosecute the crimes that were committed
during its civil war,72 so it had no difficulty concluding a bilateral agreement
with the United Nations to create the SCSL. 73 By contrast, Cambodia was not
enthusiastic about the creation of an international court to try Khmer Rouge
crimes, 74 and it clashed with the United Nations over several important issues,
including the structure of the court, 75 the composition of the court, 76 and the
relationship between Cambodian law and international law.77 Despite serious
qualms, the United Nations eventually capitulated to many of Cambodia's
78
and it created a court that differs in key respects from other
demands,
international courts. As for the STL, Lebanon initially asked the Security
Council to establish an international tribunal, 79 and it negotiated and signed an
agreement with the United Nations to establish the STL; later, however, the
speaker of the Lebanese Parliament refused to convene a parliamentary session
to ratify the agreement, so the Lebanese Prime Minister, along with seventy

72. Sierra Leonean President Kabbah initially asked the Security Council to establish a court
similar to the ICTY and ICTR. Letter dated 9 August 2000 from the Permanent Representative of Sierra
Leone to the United Nations addressed to the President of the Security Council, U.N. Doe. S/2000/786
(Aug. 10, 2015); see also SCHEFFER, supra note 67, at 322-27. However, when it became clear that it
would be more politically palatable to create the court via a treaty between the United Nations and
Sierra Leone, then Kabbah also acceded to that plan, and the Sierra Leonean government was heavily
involved in negotiating the provisions of the eventual agreement. See SCHEFFER, supra note 67, at 33039.
73. Agreement between the United Nations and the Government of Sierra Leone on the
Establishment of a Special Court for Sierra Leone, Annex to Report of the Secretary-General on the
establishment of a Special Court for Sierra Leone, U.N. Doc. S/2000/915 (Oct. 4, 2000).
74. Although Cambodia sent a letter to the United Nations asking for its "assistance" in
"responding to past serious violations of Cambodian and international law," the letter was penned by
U.N. officials who were actively encouraging Cambodia to establish a tribunal. See Steve Heder, A
Review of the Negotiations Leading to the Establishment of the Personal Jurisdiction of the
Extraordinary Chambers in the Courts of Cambodia, Cambodia Tribunal Monitor 13 (Aug. 1, 2011),
http://www.cambodiatribunal.org/sites/default/files/A /20OReview/ 20of/20the /20Negotiations
%20Leading%20to%20the%20Establishment/o2Oofl/o20the%20Personal%20Jurisdiction%20of
%20the%20ECCC.pdf; see also Craig Etcheson, The Politics of Genocide in Cambodia, in
INTERNATIONALIZED CRIMINAL COURTS: SIERRA LEONE, EAST TIMOR, Kosovo AND CAMBODIA 181,

199 (Cesare P.R. Romano et al. eds., 2004).
75. See Ernestine Meijer, The Extraordinary Chambers in the Courts of Cambodia for
ProsecutingCrimes Committed by the Khmer Rouge: Jurisdiction, Organization,and Procedureof an
InternationalizedNational Tribunal, in INTERNATIONALIZED CRIMINAL COURTS: SIERRA LEONE, EAST
TIMOR, KOSOVO AND CAMBODIA 207, 217-18 (Cesare P.R. Romano et al. eds., 2004).
76. See id. at 218-23.
77. See id. at 209-11.
78. David Scheffer, The Extraordinary Chambers in the Courts of Cambodia, in 3
INTERNATIONAL CRIMINAL LAW 219, 235-39 (M. Cherif Bassouni ed., 3d ed., 2008).
79. Charge d'affaires a.i of Lebanon, Annex to the letter dated 13 December 2005 from the
Charg6 d'affaires a.i. of the Permanent Mission of Lebanon to the United Nations addressed to the
Secretary-General, U.N. Doc. S/2005/783 (Dec. 13, 2005).
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Members of Parliament, asked the Security Council to establish the tribunal. 80
Thus, the Security Council formally created the STL, 81 but pursuant to the
bilateral agreement already concluded between Lebanon and the United
Nations. Finally, other international tribunals were established through still
other mechanisms. The ICC, for instance, was created following multi-year,
multilateral negotiations that culminated in a treaty to which 123 states are now
parties, 82 whereas the United Nations unilaterally created
the Special Panels in
84
83
East Timor and the Regulation 64 panels in Kosovo.
Although each of the above courts was established through different
routes and mechanisms, all except the ICC featured the substantial involvement
of the United Nations, and the nearly uniform involvement of the preeminent
international organization could provide reason to view the courts as part of a
unified criminal justice system. However, the results of the United Nation's
involvement-the courts themselves-diverge in such a large number of
important ways that the common denominator of U.N. involvement pales in
comparison to the divergences.
Some of the most important divergences, for instance, stem from the fact
that some of the courts, such as the ICC, ICTY, and ICTR, are fully
international, whereas others are so-called "hybrids." The fully international
courts contain no domestic elements. They have subject matter jurisdiction only
over international crimes, they are located far from the states where the crimes
took place, and their personnel is appointed by international bodies. By
contrast, hybrid courts, which include the SCSL, ECCC, Special Panels, and
STL, do feature domestic elements, but these appear in greater or lesser
quantities in the different courts. For instance, although the SCSL was located
in Sierra Leone, 85 its prosecutions featured few other domestic elements. Its
jurisdictional provisions authorized the prosecution of domestic crimes, 86 but
SCSL prosecutors never charged any. 87 Similarly, Sierra Leone was permitted
to appoint a deputy prosecutor and judges, but it frequently appointed

80. Letter dated 15 May 2007 from the Secretary General to the President of the Security
Council, U.N. Doc. S/2007/281 (May 16, 2007); see International Center for Transitional Justice,
Handbook on the Special Tribunal for Lebanon, INT'L CENTER FOR TRANSITIONAL JUST. 14 (2008),

https://www.ictj.org/sites/default/files/ICTJ-Lebanon-STL-Handbook-2008-English.pdf
(providing
timeline of establishment of STL) [hereinafter Letter from the Chargd d'affaires].
81.
S.C. Res. 1757, U.N. Doc. S/RES/1757 (May 30, 2007).
82. The States Parties to the Rome Statute, INT'L CRIM. CT., http://www.icc-cpi.intlen menus
/asp/states%20parties/Pages/the%2states%2parties%2to%20the%20rome%20statute.aspx
(last
visited Oct. 5, 2015).
83.
United Nations Transitional Administration in East Timor, Regulation on the
Establishment of Panels with Exclusive Jurisdiction over Serious Criminal Offences, U.N. Doc.
UNTAET/REG/2000/15 (June 6, 2000) [hereinafter Regulation on the Establishment].
84.
See United Nations Interim Administration Mission in Kosovo, On the Assignment of
International Judges/Prosecutors and/or Change of Venue, UNMIK Regulation 2000/64 (Dec. 15,
2000); see also Michael E. Hartmann, International Judges and Prosecutors in Kosovo, USIP SPECIAL
REPORT (Oct. 2003).
85.
However, one of the four SCSL cases was tried in The Hague. S.C. Res. 1688, U.N. Doc.
S/RES/1688 (June 16, 2006).
86.
SCSL Statute, supra note 29, arts. 1, 5.
87.
Masaya Uchino, Prosecuting Heads of State: Evolving Questions of Venue - Where, How,
and Why?, 34 HASTINGS INT'L & COMP. L. REV. 341,360-61 (2011).
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internationals to serve in those positions. Not surprisingly, then, scholars
have commented on the SCSL's strong international orientation. 89 At the other
end of the continuum is the ECCC, in which domestic elements predominate.
Cambodians constitute a majority of the ECCC's judiciary, 90 ECCC
prosecutors have charged all of its defendants with Cambodian crimes as well
as international crimes, 91 and the ECCC's procedures derive from Cambodian
law.92 Other hybrid tribunals fall somewhere in between these two extremes.93
The procedures, funding mechanisms, jurisdictional scopes, and expected
life spans of the tribunals also differ substantially. Some tribunals, such as the
ICTY, ICTR, and SCSL, employ largely common law, adversarial
procedures, 94 whereas the ECCC prosecutes its crimes through a
predominantly civil law, non-adversarial system,95 and the ICC and STL stand
as common law/civil law hybrids. 96 Some tribunals, such as the ICTY and
ICTR, finance their prosecutions through fixed and stable funding
mechanisms, 97 whereas others, such as the SCSL and ECCC, fund their work
through voluntary donations 98 that frequently fail to cover the necessary

88.

Peter Penfold, InternationalCommunity Expectations of the Sierra Leone Special Court, in

THE SIERRA LEONE SPECIAL COURT AND ITS LEGACY: THE IMPACT FOR AFRICA AND INTERNATIONAL

CRIMINAL LAW 60, 63 (Charles C. Jalloh ed., 2013).
89. See deGuzman, supranote 35, at 375-76; Dana, supra note 35, at 670-672.
90. See Agreement Between the United Nations and the Royal Government of Cambodia
Concerning the Prosecution Under Cambodian Law of Crimes Committed During the Period of
Democratic Kampuchea art. 3, June 6, 2003, 2329 U.N.T.S. 117 [hereinafter ECCC Agreement].
91.
Prosecutor v. Nuon Chea et al., Case No. 002/19-09-2007-ECCC-OCIJ, Indictment, 11,
387 (Aug. 8, 2008), http://www.eccc.gov.khlsites/default/files/documents/courtdoc/D427Eng.pdf;
Prosecutor v. Kaing Guek Eav alias Duch, Case No. 001/18-07-2007-ECCC-OCIJ, Indictment, I, 33-39,
Extraordinary Chambers in the Courts of Cambodia (Aug. 8, 2008), http://www.eccc.gov.kh/sites
/default/files/documents/courtdoc/Closing order indictingKaing GuekEav ENG_0.pdf.
92. ECCC Agreement, supra note 90, art. 12(1); see also Jenia lontcheva Turner, Civil Party
Participationin Provisional Detention Appeals: ExtraordinaryChambers in the Courts of Cambodia,
103 AM. J. INT'L L. 116, 117, 120 (2009).
93. Both the Special Panels and the STL, for instance, have employed some domestic
personnel. STL Statute, supra note 29, arts. 8(1), 11(4); Regulation on the Establishment, supranote 83.
As for domestic crimes, the STL can prosecute only domestic crimes pursuant to its subject matter
jurisdiction provision. STL Statute, supra note 29, art. 2. The Special Panels were able to, and did,
prosecute domestic crimes. Suzannah Linton, Correspondents' Reports, 2 Y.B. INT'L HUM. L. 471, 481
5 (Special Panel for
(2000); Prosecutor v. Joao Fernandez, Case No. 01/00.C.G.2000, Judgment,
Serious Crimes Jan. 25, 2001).
94. The initial procedures of these tribunals were highly adversarial, but later amendments
introduced non-adversarial elements. See NANCY AMOURY COMBS, FACTFINDING WITHOUT FACTS: THE
UNCERTAIN EVIDENTIARY FOUNDATIONS OF INTERNATIONAL CRIMINAL CONVICTIONS 292-93 (2010);
Kai Ambos, The Structure of International Criminal Procedure: 'Adversarial,' 'Inquisitorial' or
Mixed?, in INTERNATIONAL CRIMINAL JUSTICE: A CRITICAL ANALYSIS OF INSTITUTIONS AND

PROCEDURES 429,431-32 (Michael Bohlander ed., 2007).
95. COMBS, supra note 94, at 295.
8,
96. See, e.g., U.N. Secretary-General, Establishment of a Special Tribunalfor Lebanon,
32-33, U.N. Doc. S/2006/893 (Nov. 15, 2006) ("The special tribunal for Lebanon is distinguished from
other international criminal tribunals established or assisted by the United Nations ...in the conduct of
the trial process, more elements of civil law are evident than of common law."); COMBS, supra note 94,
at 293-95; Kai Ambos, "Witness Proofing" Before the International Criminal Court: A Reply to
Karemaker, Taylor, and Pittman, 21 LEIDEN J. INT'L L. 911, 912 (2008).
97. ICTY Support andDonations, ICTY, http://www.icty.org/sections/AboutthelCTY
/SupportandDonations; JudgingGenocide, THE ECONOMIST (June 16, 200 1), http://www.economist.com
/node/655648.
98. Annex to the Letter from the President of the Security Council addressed to the Secretary-
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expenses. 99 Finally, and perhaps most notably, the different tribunals have
vastly different mandates. For one thing, the scope and magnitude of the crimes
to be prosecuted in each tribunal vary markedly. The ICTR, for instance, was
created to prosecute those who participated in a genocide that killed
approximately 800,000 people. The STL, by contrast, was created to prosecute
those who participated in a single terrorist attack that killed twenty-two people.
For that reason alone, the STL will prosecute dramatically fewer defendants
than the ICTR, but the mandates and expectations of the tribunals also vary,
even when the crimes that they are prosecuting are similarly massive. For
instance, the ICTY, SCSL, and ECCC were each created to prosecute atrocities
that killed more than a 100,000 victims. °0 Yet, whereas the ICTY has
prosecuted 161 offenders,'O the SCSL and ECCC were required to limit their
prosecutions only to those who "bear the greatest responsibility" for the crimes
10 3
at issue. 10 2 Due to these restrictions, the SCSL prosecuted ten individuals,
and the ECCC will likely prosecute fewer than five. 104 Finally, the ICC differs

General, 2, UN Doc. S/2000/1234 (Dec. 22, 2000), http://www.un.org/en/ga/search/viewdoc.asp
?symbol=S/2000/1234 [hereinafter Annex to the Letter from the President of the Security Council];
Agreement Between the United Nations and the Government of Sierra Leone on the Establishment of a
Special Court for Sierra Leone, Jan. 16, 2002, art. 6, http://www.rscsl.org/Documents/scsl-agreement
.pdf.
99. See Stephanos Bibas & William W. Burke-White, InternationalIdealism Meets DomesticCriminal-Procedure Realism, 59 DUKE L.J. 637, 677 (2010). These tribunals enjoy less international
support and are forced to devote precious time to fundraising, which detracts their attention from their
primary prosecutorial tasks. See Sara Kendall, Marketing Accountability at the Special Courtfor Sierra
Leone, in THE SIERRA LEONE SPECIAL COURT AND ITS LEGACY: THE IMPACT FOR AFRICA AND

INTERNATIONAL CRIMINAL LAW 387, 379 (Charles C. Jalloh ed., 2013); Stephen J. Rapp, The Compact
Model of InternationalCriminalJustice: The Special Courtfor Sierra Leone, 57 DRAKE L. REV. 11,31
(2008). For a description of an SCSL ftinding crisis, see COMBS, supra note 59, at 36-37. For a
description of some ECCC funding crises, see Press Release, Deputy Secretary-General, Partners Must
Address Chronic Financial Crisis Affecting Extraordinary Chambers, Deputy Secretary-General Tells
Pledging Conference, U.N. Press Release DSG/SM/723 (Nov. 7, 2013); Colin Meyn, Unpaid National
Staff at KR Tribunal Strikefor a Second Time, THE CAMBODIA DAILY (Sept. 2, 2013), https://www.cam
bodiadaily.com/archives/unpaid-national-staff-at-kr-tribunal-strike-for-second-time-41547/.
100. The Bosnian war, for instance, resulted in more than 150,000 deaths, Prosecutor v. Delali6
and Others, Case No. IT-96-21-T, Judgment, 107 (Int'l Crim. Trib. for the Former Yugoslavia Nov.
16, 1998), approximately 20,000 rapes, Makau Matua, Savages, Victims, and Saviors: The Metaphor of
Human Rights, 42 HARV. INT'L L.J. 201, 223 (2001), and the forced relocation of more than 2,000,000
people,

I VIRGINIA MORRIS & MICHAEL P. SCHARF, AN INSIDER'S GUIDE TO THE INTERNATIONAL

CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA, at xiii (1995). The Sierra Leonean war left

approximately 200,000 dead, Rod MacJohnson, Sierra Leone Riveted to Radios as War-Crimes Court
Opens, THE GLOBE AND MAIL (Toronto), Mar. 11, 2004, at A16, and hundreds, if not thousands, with
amputated limbs, 1999 U.S. DEP'T OF STATE COUNTRY REP. HUM. RTS. PRACS. 436. Finally, the brutal
Khmer Rouge regime presided over what some describe as "worst mass murder of the twentieth
century," Etcheson, supra note 74, at 194, during which more than 2,000,000 Cambodians perished.
Craig Etcheson, A Talk at the Montreal Institute of Genocide and Human Rights Studies (Sept. 12,
2003).
101. Key Figuresof the Cases, ICTY, http://www.icty.org/sid/24.
102. SCSL Statute, supra note 29, art. 1; Annex to the Letter from the President of the Security
Council, supra note 98. The ECCC Statute features similar wording and limits jurisdiction to those "who
were most responsible" for the crimes. ECCC Statute, supra note 29, art. 2.
103. The SCSL heard four cases. The AFRC, RUF, and CDF cases each featured three
defendants, whereas the Taylor case featured Charles Taylor as its one defendant.
104. The ECCC has convicted three defendants, Prosecutor v. Kaing Guek Eav alias
Duch, Case No. 001/1 8-07-2007-ECCC-OCIJ, Judgment (Extraordinary Chambers in the Courts of
Cambodia July 26, 2010) [hereinafter Duch Judgment]; Prosecutor v. Nuon Chea & Khieu Samphan,
Case No. 002/01, Judgment (Extraordinary Chambers in the Courts of Cambodia Aug. 7, 2014), and it is
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from all of the other tribunals both in its prospective orientation and in its
indefinite life span. All of the other tribunals were created to prosecute a
discrete set of crimes that had already been committed. These tribunals,
therefore, were expected to conduct their work for a relatively fixed period of
time. "' The ICC, by contrast, was provided prospective jurisdiction over
international crimes and consequently is expected to remain in existence
indefinitely.
In sum, modem international criminal tribunals differ in a host of
fundamental respects. They were created through different mechanisms, and
they function in different ways. They prosecute different crimes, through the
use of different procedures. Their mandates differ, and their respective abilities
to carry out their mandates differ still more. These and other differences
described above consequently undermine the notion that the tribunals are
components of a single international criminal justice. Scholars within the
pluralism debate recognize these differences and recognize the way in which
they contribute to the diversity of international criminal law. t1 6 However,
despite that recognition in some quarters of international criminal law
scholarship, sentencing scholarship for the most part continues to maintain an
expectation of consistency.
All that said, I must acknowledge a number of factors that lend a certain
surface appeal to the notion of a unitary international criminal justice system.
For one thing, all of the modern international criminal tribunals have been
established recently and within a short period of time. Although the fifty years
that followed the Nuremberg and Tokyo trials saw mass atrocities that led to
the deaths of tens of millions, the international community made no effort to
prosecute perpetrators. However, soon after the Security Council established
the ICTY in 1993, a spate of additional tribunals were created. This flurry of
international law-making activity in the once-fallow field of criminal law could
reasonably be understood as part of an effort to create a comprehensive and
unified international criminal justice system, particularly because each of the
tribunals was created to advance the same end: accountability after mass
atrocity. Possibly adding to this perception of unity is the fact that the personnel
of international criminal tribunals tend to migrate from one tribunal to another.

investigating additional defendants, but Cambodia's opposition to subsequent trials puts their likelihood
in grave doubt, despite the strength of the evidence against those alleged to be their targets, Meyn, svpra
note 99; Robert Carmichael, Cambodia's Khmer Rouge Tribunal Facing Credibility Crunch, DEUTSCHE
PRESSE-AGENTUR, May 7, 2011; Mike Eckel, Associated Press, Groups Fear Khmer Rouge Tribunal
May Halt Trials, YAHOO! NEWS (May 4, 2011), http://www.news.yahoo.com/groups-fear-khmer-rouge
-tribunal-may-halt-trials- 135204837.html.
105. That relatively fixed period of time has differed from one tribunal to another. Initially, the
life spans of the ICTY and ICTR were somewhat open-ended, though, in 2004, the Security Council
began pressing the tribunals to develop completion strategies that would enable them to close their doors
more expeditiously. See S.C. Res. 1534, U.N. SCOR, 59th Sess., 4935th mtg., U.N. Doc. S/RES/1534,
at I (Mar. 26, 2004); S.C. Res. 1503, U.N. SCOR, 58th Sess., 4817th mtg., U.N. Doc. S/RES/1503, at 3
(Aug. 28, 2003). The SCSL and ECCC, by contrast, were expected to exist for only three years. Valerie
Oosterveld, The International Criminal Court and the Closure of the Time-Limited Internationaland
HybridCriminal Tribunals, 8 LOY. U. CHI. INT'L L. REV. 13, 13 (2010).
106. See, e.g., Elies van Sliedregt, Pluralism in InternationalCriminalLaw, 25 LEIDEN J. INT'L
L. 847, 848-49 (2012); van Sliedregt & Vasiliev, supra note 1, at 3-4.
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Frequently, prosecutors, along with defense counsel and even judges, boast
tenure at several international tribunals. 07 Finally, because international
criminal justice is so new, the tribunals themselves tend to cite one another's
precedents. 108 Thus, there exist both a core cadre of international criminal
professionals, who frequently serve in more than one tribunal, and
jurisprudential cross-pollination between the tribunals.
Although these factors might create an impressionistic sense of a unified
international criminal justice system, what they more accurately reflect is the
international community's newly found interest in using criminal law as a
means of suppressing and punishing large-scale human rights violations. The
creation of international criminal courts manifests and implements that interest,
but their creation stands as only one component of a larger effort to increase
accountability following mass atrocities. Other components of that effort
include domestic courts' increasing use of universal jurisdiction to prosecute
international crimes 1° 9 and human rights courts' increasing emphasis on
domestic criminal prosecutions as a remedy for large-scale human rights
violations. 110 All of these courts are seeking to advance a common goal, but
that does not render them components of a common criminal justice system.
Similarly, the overlapping personnel and sharing of precedents among the
international courts can be explained by the nascent state of the field. That is,
because international crimes have only recently begun to be prosecuted, it
stands to reason that those who are experts in that field would be in high
demand when a new international body is created and that the precedents of
existing bodies would be persuasive to newer bodies. Indeed, on the latter
point, even domestic criminal justice systems that prosecute international
crimes cite the precedents of the international tribunals' Il-because they have
no precedents of their own to rely upon. However, no one would mistake a
domestic court for being part of the international criminal justice system or-as
particularly relevant here-expect it to model its sentences on those of the
international courts. Of course, overlapping personnel and precedents could
also signify deeper institutional linkages among the tribunals, but because the
previous discussion shows no reason to believe such linkages exist, the
overlapping personnel and precedents alone are better explained by the nascent
state of the field.
An alternative and descriptively more accurate conception of the
107. See generally Elena Baylis, Tribunal-Hoppingwith the Post-Conflict Justice Junkies, 10
OR. REV. INT'L L. 361, 371-72 (2008); Volker Nerlich, DaringDiversity - Why There Is Nothing Wrong
with 'Fragmentation'in InternationalCriminal Procedures,26 LEIDEN J. INT'L L. 777, 781 (2013).

108. See, e.g., sources cited supra note 62; Hola, supra note 32, at 5; deGuzman, supra note 35,
at 379; Dana, supra note 35, at 655 (noting the frequency with which the SCSL cites the ICTY).
109. See Miximo Langer, The Diplomacy of Universal Jurisdiction: The Political Branches
and the TransnationalProsecutionof InternationalCrimes, 105 AM. J. INT'L L. 1, 1-3 (2011).

110. See Alexandra Huneeus, International Criminal Law by Other Means: The QuasiCriminalJurisdictionof the Human Rights Courts, 107 AM. J. INT'L L. 1, 1-2 (2013).

111. See, e.g., R. c. Munyaneza, 2009 QCCS 2201, http://www.jugements.qc.ca; Prosecutor v.
Djaji6, Bayerisches Oberstes Landesgericht [BayObLG] [Bavarian Higher Regional Court] May 23,
1997, 47 Entscheidungen des Bayerischen Obersten Landesgerichts in Strafsachen [BayObLGSt] 83,
1997 (Ger.); Prosecutor v. Nikola Jorgi6, April 30, 1999 (Ger.), at 9, 27-28, 39, http://www.asser.nl
/upload/documents/20120611 T032623-JorgicUrteil_30-4-1999.pdf.
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international courts is as discrete bodies designed to take the place of domestic
courts when the prosecution of international crimes is not possible in those
domestic courts.112 The ICC self-evidently fits this conception, given that cases
are admissible before the ICC only when the states that otherwise would have
jurisdiction over the cases are unwilling or unable to prosecute. 113 Thus, as a
de jure matter, the ICC stands as a substitute for domestic jurisdiction when
domestic jurisdiction cannot or will not be exercised. The jurisdiction of some
of the ad hoc tribunals is not similarly restricted, but the only reason those
tribunals were created in the first place was because there were no domestic
114
courts willing or able to prosecute the crimes within their jurisdictions.
Concededly, many atrocities go entirely unprosecuted, so domestic inability or
unwillingness to prosecute is by no means a sufficient condition for the creation
of an international court. However, it is a necessary condition. When states are
willing and able to prosecute their own domestic crimes, the international
community does not create an international court.11 5 Indeed, history shows that
the international community can be deterred from establishing an international

112. Alexander Greenawalt develops a theory of international criminal offenses that relies on a
variation of this argument. See Greenawalt, supranote 36, at 1096-99.
113. Rome Statute, supranote 29, art. 17.
114. Domestic prosecutions were entirely impossible in the former Yugoslavia at the time the
ICTY was created because the civil war that gave rise to the crimes was still raging. The violence in
Sierra Leone, Cambodia, and Lebanon had come to an end by the time the SCSL, ECCC, and STL were
created, but none of those countries was considered able to carry out domestic prosecutions. See, e.g.,
Letter dated 9 August 2000 from the Permanent Representative of Sierra Leone to the United Nations
addressed to the President of the Security Council, U.N. Doc. S/2000/786 (Aug. 9, 2000) (Sierra
Leonean President Kabbah stating that "Sierra Leone does not have the resources or expertise to conduct
trials for" the international crimes that took place in Sierra Leone and that unless an international
tribunal was established, no justice would be done); Identical letters dated 23 June 1997 from the
Secretary-General addressed to the President of the General Assembly and to the President of the
Security Council, Annex, United Nations Secretary-General, U.N. Doc. A/51/930-S/1997/488 (June 24,
1997) (Cambodia acknowledging that it "does not have the resources or expertise to" prosecute
international crimes); Secretary-General, Report of the Security Council Pursuant to Paragraph6 of
Resolution 1644, 5, U.N. Doc. S/2006/176 (Mar. 21, 2006) (discussing the Security Council's and
Lebanon's "shared assumption that a purely national tribunal would not be able to effectively fulfill the
task of trying those accused of the crime"); see also WILLIAM G. O'NEILL, KOSOVO: AN UNFINISHED
PEACE 84 (2002) (discussing the inability of Kosovar domestic courts to prosecute fairly and
effectively). Rwanda did wish to prosecute genocide crimes in its own courts, but it also desired the
creation of an international tribunal to do so, see VIRGINIA MORRIS & MICHAEL P. SCHARF, I THE
INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 62 (1998), and the international community
complied with that desire largely due to its belief that the Rwandan criminal justice system was not up to
the task, see U.N. SCOR, 49th Sess. 3453d mtg., U.N. Doc. S/PV.3453, at 6 (Nov. 8, 1994) (remarks
from the Representative of the United Kingdom); MORRIS & SCHARF, supra, at 100. But in making that
decision, members of the Security Council made a point to emphasize the supplementary nature of the
ICTR. See U.N. SCOR, 49th Sess. 3453d mtg., U.N. Doe. S/PV.3453, at II (Nov. 8, 1994) (remarks
from the Representative of China); id. at 13 (remarks from the Representative of Nigeria).
115. In recent years, Latin American states have prosecuted some offenders who perpetrated
forced disappearances and other international crimes in the 1970s and 1980s, see, e.g., Associated Press,
Argentina Starts "Dirty War" Trialof an Ex-Officer, N.Y. TIMES (Oct. 18, 2007), http://www.nytimes
.com/2007/10/19/world/americas/19argentina.html; Sebastian Brett, Justice a Step Closer in Chile, THE
OBSERVER (May 29, 2004), http://www.theguardian.com/world/2004/may/30/pinochet.ehile; Louise
Egan, Victims: Chile's Human Rights Plan Soft on Military, N.Y. TIMES, Aug. 13, 2003; Charles
Newbery & Alexei Barrionuevo, 25 Years for Leader of Argentine Dictatorship,N.Y. TIMES (Apr. 21,
2010), http://www.nytimes.com/2010/04/21/world/americas/2] argentina.html; Larry Rohter, After 30
Years, Argentina's DictatorshipStands Trial, N.Y. TIMES (Aug. 20, 2006), http://www.nytimes.com
/2006/08/20/world/americas/20argentina.html, and these atrocities have not become subject to
international prosecutions.
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court merely by promises of domestic
prosecutions," 6 even when such
1 17
promises blatantly lack credibility.
To conclude, this Part has sought to unpack a claim that appearssometimes implicitly-in a great deal of international criminal law scholarship
on sentencing. The claim is that different international courts should sentence
similarly situated defendants similarly. Some scholars think the tribunals
already do, whereas other scholars contend that they do not, but virtually all
scholars agree that they should. I maintain that that normative claim-that
international criminal courts should have consistent sentencing practices-is
founded on an untested factual assumption. The factual assumption is that the
international courts are components of a unitary international criminal justice
system. Without that assumption, the normative expectation of sentencing
consistency between the international criminal tribunals is not viable. No one
expects the domestic courts of different jurisdictions to sentence consistently
with one another; we expect consistency only from courts that are part of the
same judicial system.
This Part has shown that it is descriptively untenable to consider the
international criminal courts as part of the same criminal justice system; they
are far better conceived as substitutes for domestic criminal courts. As a
consequence, any expectation of sentencing consistency between the
international courts is misplaced. Just as we would have no reason to expect
Bosnian and Rwandan domestic courts to sentence similar crimes against
humanity similarly, we likewise have no reason to expect their internationally
created substitutes to do so.
My conclusions are bolstered by analogies to other international
processes, where no consistency is expected. Consider, for instance, the
European and Inter-American systems of human rights enforcement. The
European Convention on Human Rights and the American Convention on
Human Rights are similar in many respects,' 8 and the courts that implement
those similar treaties-the European Court of Human Rights and the Inter19
American Court of Human Rights-are likewise similar in many respects.
Despite these similarities, the European and Inter-American courts have
developed very different practices regarding remedies for treaty violations.

116. The first and most famous example of this phenomenon occurred following World War I,
when the Allies abandoned plans for international prosecutions of German leaders after Germany
promised to conduct its own prosecutions. Sheldon Glueck, War Criminals-Their Prosecution and
Punishment: The Record of History, 5 LAW. GUILD REV. 1, 4-5 (1945). Similarly, the international

community relied on Indonesia's promise to conduct domestic prosecutions of crimes in East Timor in
deciding not to create an international tribunal similar to the ICTY and ICTR. Identical Letters from the
Secretary-General Addressed to the President of the General Assembly, the President of the Security
Council and the Chairperson of the Commission on Human Rights, U.N. Doc. A/54/726 (Jan. 31, 2000).
117. See Herbert D. Bowman, Letting the Big Fish Get Away: The United NationsJustice Effort
in East Timor, 18 EMORY INT'L L. REV. 371,380, 382 (2004).
118. Thomas Buergenthal, The American and European Conventions on Human Rights:
Similarities and Differences, 30 AM. U. L. REV. 155, 155-56, 161 (1981); Timothy M. McCann, The
American Convention on Human Rights: Toward Uniform Interpretation of Human Rights Law, 6

FORDHAM INT'L L. J. 610, 612-13 (1983); Bums H. Weston et al., Regional Human Rights Regimes: A
Comparison and Appraisal, 20 VAND. J. TRANSNAT'L L. 585, 601 (1987).

119. See McCann, supra note 118, at 617-20; Weston et al., supra note 118, at 604-05, 624.
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Through most of its history, the European Court limited itself to issuing
declaratory statements that announced a violation of the treaty and that awarded
monetary compensation. 12 In recent years, the European Court has-in the
rare case-been willing to expand the remedies it awards, but even then, it does
not award the broad range of remedies that are customary for the InterIndeed, the Inter-American Court not only awards the
American Court.
same remedies that are the standard fare for the European Court but also
routinely requires violating states to "apologize, initiate a criminal
investigation, locate the victim's remains, publish excerpts of the Court's
judgment in national newspapers," and provide psychological treatment to
victims and/or their close family members. 122 The Inter-American Court's
wide-ranging and innovative remedies practice has generated an outpouring of
praise; so, it should come as no surprise that many commentators urge the
European Court to follow the Inter-American Court's lead. 123 But they do so,
not because they expect the two courts to have consistent remedies practices,
but rather because they consider the Inter-American Court's approach more
efficacious and therefore worthy of emulation. That is, despite many
similarities between the European Convention and the Inter-American
Convention, along with many similarities between the European Court and the
Inter-American Court, along with the very similar goals that both human rights
systems are aiming to achieve, no one expects these two human rights courts to
issue similar remedies for similar violations, nor does anyone criticize them for
failing to do so. 124 The two courts are part of different regional systems that
have different histories and face different challenges and obstacles. Thus,
despite the many similarities just delineated, it is understood that the European
Court and the Inter-American Court not only are independent from one another
but are not components of a unified, international human rights system.
An even closer analogy can be found in the sentencing that took place in
some of the very earliest international criminal trials. Following World War II,
the Allies not only held two large-scale international trials in Nuremberg and
Tokyo to prosecute high-level German and Japanese offenders but also
promulgated Control Council Law No. 10, which authorized the Allied
countries that were occupying Germany to prosecute individuals who were
accused of having committed international crimes during the war.' 25 Control
120. See Thomas M. Antkowiak, An Emerging Mandate for International Courts: Victim-

Centered Remedies and Restorative Justice, 47 STAN. J. INT'L L. 279, 281, 289 (2011); Yuval Shany,
Assessing the Effectiveness of InternationalCourts: A Goal-BasedApproach, 106 AM. J. INT'L L. 225,
263 (2012).
121. Antkowiak, supra note 120, at 332.
122. Id. at 289. For a fuller discussion of the Inter-American Court of Human Rights' remedies
practices, see Thomas M. Antkowiak, Remedial Approaches to Human Rights Violations: The Inter-

American Court of Human Rights and Beyond, 46 COLUM. J. TRANSNAT'L L. 351, 365-87 (2007).
123. See Antkowiak, supra note 120, at 332; Ingrid Nifosi-Sutton, The Power of the European
Court of Human Rights to Order Specific Non-Monetary Relief- A CriticalAppraisalfrom a Right to
Health Perspective,23 HARV. HUM. RTS. J. 51, 73 (2010).

124. Cf Nerlich, supra note 107, at 779 (asserting that no one would seriously argue that "the
European Court of Human Rights should follow the same procedural rules as the Inter-American Court
of Human Rights").
125. Allied Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes
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Council Law No. 10 set forth and defined specific offenses to ensure that each
of the Allied powers conducted their prosecutions in accordance with the same
legal standard. As a consequence of this law, American, British, French, and
Soviet authorities held trials of Nazi war criminals in their zones of occupation.
Although these trials were conducted pursuant to the same international
instrument-Control Council Law No. 10-they differed in key ways,26
including in the sentences imposed upon convicted defendants.127 However,
whereas commentators have criticized sentencing inconsistencies when the
power,'28
sentences were imposed in trials conducted by the same occupying
they did not criticize similar inconsistencies-or expect sentencing
consistency-when the trials were conducted by different occupying powers.129
Presumably, there was no expectation of sentencing consistency because the
various Allied tribunals prosecuting international crimes were not considered to
be part of a unified criminal justice system despite the fact that they conducted
their prosecutions pursuant to the same law. Rather, they were considered to be
discrete and independent entities.
In sum, this Part has shown that international criminal courts are best
conceived not as components of a unified criminal justice system but as
discrete bodies designed to take the place of domestic courts when the
prosecution of international crimes is not possible in those courts. Thus, there is
no empirical basis for expecting consistency in sentencing across different
international courts. As a presumptive matter, then, each tribunal is entitled to
develop its own diverse set of sentencing practices. In the following pages, Part
III will explore what those sentencing practices should look like. Optimally,
each court would adopt sentencing standards that are carefully calibrated to
meet the needs of the particular court and advance the goals that the court
desires and is able to achieve. Part III, however, will show that ideal to be
likely unattainable. As a second-best measure, Part IV will advocate the

Against Peace and Against Humanity art. III, Dec. 20, 1945, reprinted in 6 TRIALS OF WAR CRIMINALS
BEFORE THE NUREMBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW No. 10, at xviii-xx
(1952).
126. See DONALD BLOXHAM, GENOCIDE ON TRIAL: WAR CRIMES TRIALS AND THE FORMATION
OF HOLOCAUST HISTORY AND MEMORY 3 (2001) ("The quality of the justice dispatched varied greatly,
as did the profiles of the defendants and the nature of the trials themselves.").
127. BLOXHAM, supra note 126, at 162; DAVID M. CROWE, WAR CRIMES, GENOCIDE, AND
JUSTICE 253 (2014); DRUMBL, supra note 4, at I I (discussing the leniency of some post-World War I
national prosecutions and the lack of leniency of others); Donald Bloxham, British War Crimes Trial
Policy in Germany, 1945-1957: Implementation and Collapse, 42 J. BRIT. STUD. 91, 115 (2003); Ulf
Schmidt, "The Scars of Ravensbriick:" Medical Experiments and British War Crimes Policy, 19451950, in ATROCITIES ON TRIAL: HISTORICAL PERSPECTIVES ON THE POLITICS OF PROSECUTING WAR
CRIMES 123, 132 (Patricia Heberer & Jiurgen Matthhus eds., 2008).
128. DRUMBL, supra note 4, at 113, 244-45 & n.241; KEVIN JON HELLER, THE NUREMBERG
MILITARY TRIBUNALS AND THE ORIGINS OF INTERNATIONAL CRIMINAL LAW 314 (2011); cf R. John
Pritchard, The Historical Experience of British War Crimes Courts in the Far East, 1946-1948, 6 INT'L
REL. 311, 322 (1978) ("One major problem that did recur throughout the British Far Eastern War
Crimes Trials was that there was a lack of consistency in meting out sentences for similar offences.").
129. Indeed, Uwe Ewald discusses inconsistent post-World War II sentences in order to prove
"the normality of disparity in international sentencing." Ewald, supra note 22, at 376. Ewald includes in
his description not only post-World War 1I trials conducted by the United Kingdom, United States,
France, and Russia pursuant to Control Council Law No. 10 but also those conducted by Poland and
Australia. Id. at 375.
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incorporation of domestic sentencing standards into international sentencing.
III. A PLURALIST
A.

ACCOUNT OF INTERNATIONAL CRIMINAL SENTENCING

The Value of Custom-Made Sentencing

As noted in the Introduction, international criminal law scholarship is
replete with proposals to improve sentencing at the international courts. Some
scholars focus on the purposes of punishment and advocate for such purposes
as deterrence or retribution, 130 whereas others focus on sentencing mechanics
and advocate for guidelines or hierarchies of crimes, for instance. 31 But
whatever principle or plan the scholars advance, virtually all assume that their
preferred option is appropriate for, and should be applied to, all international
crimes, wherever they are prosecuted.
Part II has revealed that there is no empirical basis for expecting
international courts to sentence pursuant to uniform sentencing norms, but that
does not necessarily mean that there is no normative basis for advocating that
they do. Indeed, one scholar-Margaret deGuzman-does just that. Expressly
advocating for the "development of ...global sentencing norms," deGuzman
maintains that "the central project of international criminal courts is to build a
normative community"' 132 and that building that normative community
"requires identifying and enforcing shared normative commitments." 133
deGuzman views the process of building a "community of shared criminal law
norms at the global level" as "part of the broader process of strengthening the
'international community."'134
deGuzman's universalist sentencing proposal stands in contrast to the
views of scholars who advocate greater pluralism in international criminal law.
To my knowledge, only one scholar has considered pluralism specifically with
respect to sentencing, and that scholar is Alexander Greenawalt, who includes
sentencing in his comprehensive pluralist account of the sources of
international criminal law. Greenawalt constructs a four-tiered model that
categorizes international criminal law rules according to the need for system
uniformity.1 35 When it comes to the tier that includes general questions of
criminal law, such as defenses, modes of responsibility, and sentencing,
Greenawalt concludes that "the specific purposes of [international criminal
law] do not override reasonable differences among national systems." 1 36 Thus,
with respect to issues in this tier, Greenawalt believes that domestic law should

130. See supratext accompanying notes 13-15.
13 1. See supra text accompanying notes 16-21.
132. Although deGuzman does offer a defense of her global vision of sentencing norms, she
warns that the "full development" of her arguments "must await a future work." deGuzman, supra note
16, at 26-27.
133. Id. at 27.
134. Id. at 26.
135. The basic elements of international offenses fall within this category. Greenawalt, supra
note 36, at 1122.
136. Id. at 1124.
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prevail. 137 However, given the broad scope of his project, Greenawalt's
pluralist account can only briefly touch on sentencing. The approach that I
develop below not only dramatically expands on Greenawalt's treatment but
also charts a middle path between his pluralist account and deGuzman's
universalist account.
deGuzman's universalist approach gives rise to both practical and
normative difficulties. As for the practical, deGuzman recognizes that any
effort to develop shared norms will prove challenging,' 38 but I believe that
even that recognition underestimates the true difficulty of developing genuinely
shared global norms. Although research suggests that abstract moral intuitions
about the most serious crimes are largely shared across cultural and national
boundaries, 139 it also shows that these intuitions diversify dramatically when
they must be applied to real-world situations. 14° It is one thing to agree in the
abstract that murder should be severely punished, and even, perhaps, that
murder justifies the harshest punishment that a criminal justice system can
impose.14 But what if the murderer was provoked? Or what if the murderer
faced peer or societal pressure to commit the crime? Empirical research
suggests that any cross-cultural consensus that might have existed on initial,
big-picture questions breaks down when such real-world circumstances are
introduced. 142 Moreover, divergences in opinion are apt to become more
dramatic when the circumstances in question extend beyond those ordinarily
arising from domestic crimes. 143 So, for instance, what if the murder victim is
a civilian killed during an armed conflict? Should the punishment for that crime
vary depending on whether the murderer is a soldier in the army that illegally
launched the conflict rather than a soldier in the army defending against the
illegal aggression? Does it matter if the murder takes place in the context of
widespread persecution against members of the murderer's ethnic group?
Individuals from different cultures, ethnic groups, and nations answer these
questions differently. Indeed, the very fact that the sentencing provisions of
domestic criminal justice systems diverge so dramatically 144 suggests that the
prospect of developing truly shared global norms of sentencing is a distinctly

137. Id. at 1125.
138. deGuzman, supra note 16, at 28.
139. See, e.g., John Mikhail, Moral Grammar and Human Rights: Some Reflections on
Cognitive Science and Enlightenment Rationalism, in UNDERSTANDING SOCIAL ACTION, PROMOTING
HUMAN RIGHTS 160, 177-79 (Ryan Goodman et al. eds., 2012); Paul Robinson et al., The Origins of
Shared Intuitions of Justice, 60 VAND. L. REV. 1633, 1636 (2007). Various scholars suggest that these

intuitions might be evolutionarily determined. See Herbert Gintis, Human Rights: An Evolutionary and
Behavioral Perspective, in UNDERSTANDING SOCIAL ACTION, PROMOTING SOCIAL RIGHTS, supra, at

135, 139; Robinson et al., supra, at 1646.
140. Woods, supra note 5, at 651-52.
141.

Paul H. Robinson & Robert Kurzban, Concordance and Conflict in Intuitions of Justice,

91 MINN. L. REV. 1829, 1854-55, 1869 (2007).
142. Donald Braman et al., Some Realism About Punishment Naturalism, 77 U. CHI. L. REV.
1531, 1534-35 (2010).
143. Woods, supra note 5, at 637.

144. See Arie Freiberg, What's It Worth? A Cross-JurisdictionalComparison of Sentence
Severity, in SENTENCING AND SOCIETY: INTERNATIONAL PERSPECTIVES 237, 250-51 (Cyrus Tara et al.

eds., 2002).
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unlikely one.
Indeed, I contend that efforts to develop universal sentencing norms are
far less likely to result in shared global norms as they are to result in the
adoption of Western norms over the objections of non-Western stake-holders.
We have already seen this dynamic play out in the short history of the
international tribunals. When the ICTR was being created, for instance,
Rwanda pressed hard to include capital punishment as a potential penalty, but
members of the Security Council categorically rejected the proposal. 145
Similarly, negotiations over the ICC's sentencing provisions turned contentious
when certain African, Caribbean, and Middle Eastern states sought to include
the death penalty over the vehement opposition of other states-many from
Europe and Latin America. 146 The Western position again prevailed: the
maximum sentence the ICC can impose is life imprisonment, and only "when
justified by the extreme gravity of the crime and the individual circumstances
of the convicted person."' 147 Even using imprisonment as a criminal sanction
reflects a Western cultural bias, as some cultures favor reparations and other
forms of punishment over imprisonment. 148 Some victims of international
crimes, indeed, barely consider imprisonment to constitute a sanction because
individuals sentenced to imprisonment are provided free food and shelter,
commodities that can be hard to come by in impoverished post-conflict
settings.149 Thus, if international sentencing norms are developed to apply in
all of the international courts, then these sentencing norms will almost certainly
reflect the views and proclivities of Westerners (who are unlikely to appear
before an international court) and not members of the Global South (who are
far more likely to appear before an international court). For several years,
international criminal law has been battling the claim that its law and practice
145. MORRIS & SCHARF, supra note 114, at 68-72.
146. See Rolf Einer Fife, Article 80: Non-prejudice to National Applications of Penalties and
National Laws, in 2 COMMENTARY ON THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

1443, 1445 (Otto Triffterer ed., 2d ed. 2008); William A. Schabas, War Crimes, Crimes Against
Humanity and the Death Penalty, 60 ALB. L. REv. 733, 748-50, 755 (1996-1997).
147. Rome Statute, supra note 29, art. 77(1)(b), at 54. Some Latin American states and Portugal
also opposed the inclusion of life imprisonment, but this position did not prevail. See Fife, supra note
146, at 1446.
148. See David Mearns, Looking Both Ways: Models for Justice in East Timor, AUSTRL. LEGAL

RESOURCES INT'L PUBLICATION 49 (Nov. 2002) (manuscript on file with author); Marti Flacks,
Combining Retribution and Reconciliation: The Role of Community Service Sentencing in Transitional
Justice, I INTERDISC. J. HUM. RTS. L. 1, 14 (2006); Sentencing Policy and Guidelines: A Discussion
Paper, Ministry of Justice N.Z., Chapter 10: A Maori View of Sentencing, N.Z. MINISTRY OF JUST.

(Nov. 1997), http://www.justice.govt.nz/publications/publications-archived/1997/sentencing-policy-and
-guidance-a-discussion-paper/!0.-a-maori-view-of-sentencing; see also ERNESTO KIZA ET AL., VICTIMS
OF WAR: AN EMPIRICAL STUDY ON WAR-VICTIMIZATION

AND VICTIMS'

ATTITUDES TOWARDS

ADDRESSING ATROCITIES 112-13 (2006) (showing that some favor reparations over imprisonment
whereas others favor imprisonment over reparations).
149. Rachel Kerr & Jessica Lincoln, The Special Courtfor SierraLeone: Outreach,Legacy and
Impact Final Report, WAR CRIMES RES. GROUP 23 (Feb. 2008), http://www.kcl.ac.uk/sspp/departments
/warstudies/research/groups/wc/slfinalreport.pdf; Charles Chemor Jalloh, Special Court for Sierra
Leone: Achieving Justice?, 32 MICH. J. INT'L L. 395, 456-57 (2011); Lydia Nkansah, Justice Within the
Arrangement of the Special Court for Sierra Leone Versus Local Perceptions of Justice: A
Contradiction or Harmonious?, 22 AFR. J. INT'L & COMP. L. 103, 109 (2014) ("It came out that

detainees at the SCSL had better living conditions than the ordinary person on the street, and people
wondered why those considered perpetrators should enjoy luxury while their victims suffered.").

THE YALE JOURNAL OF INTERNATIONAL LAW

[Vol. 41: 1

embody an imperialist, pro-Western bias. 150 Developing "universal"
sentencing norms that are in fact Western sentencing norms only adds
credibility to that claim.
Turning now to the normative, I contend that even if it were possible to
develop truly shared global sentencing commitments at the international level,
it would be undesirable to do so for the simple fact that no one set of sentencing
norms will be optimal for each of the tribunals or ICC situations. It is hard to
imagine, for instance, that a sentencing regime that is ideal for international
crimes that occurred in East Timor would be equally appropriate for
international crimes that occurred in the Democratic Republic of the Congo or
in Bosnia. For one thing, as discussed above, different local communities have
different intuitions about sentencing. As applied to international crimes in
particular, the Max Planck Institute's large-scale empirical study of
international victims across eleven conflicts showed that different victim
communities hold vastly different views regarding the purposes that
prosecutions of international
crimes 151
should serve and the sanctions that should
..
purposes.
those
effectuate
to
be used
Moreover, even if we chose not to consider community views or
(implausibly) assumed that sentencing intuitions were constant across different
local communities, that would not justify a uniform international sentencing
scheme because other key differences-relating to the atrocities that occurred,
the perpetrators who can be prosecuted, and the tribunal's own mandate and
capabilities-would create the need for differentiated sentencing schemes
across international tribunals and across different ICC situations. For example,
it might be appropriate for an international court's sentencing scheme to place
greater emphasis on incapacitation if the court is prosecuting crimes from an
ongoing conflict, where offenders will continue to fuel the atrocities unless they
are apprehended. Deterrence as a sentencing goal will be more or less salient
depending on the offender population that the court is able to target. One might
expect, for instance, that high-level offenders who instigate and orchestrate the
atrocities would be more capable of being deterred than lower-level offenders,
who might be more inclined to blindly follow orders or be unduly influenced
by the hate ideology that the high-level offenders promulgate. Conversely, a
sentencing scheme that emphasizes rehabilitation over retribution or deterrence
is apt to be better suited to a situation in which the international court is
primarily prosecuting mid-range or lower-level offenders. Indeed, rehabilitation
might be a particularly compelling goal if the offender population features a
substantial proportion of child soldiers or other youthful offenders who have
150. See Woods, supra note 5, at 648. At present, all of the ICC's cases derive from Africa,
which has led some to allege that the ICC applies a discriminatory double standard, Robert Marquand,
African Backlash Against International Courts Rises, CHRISTIAN SCI. MONITOR (Oct. 6, 2009),
http://www.csmonitor.com/World/Globa-News/2009/1006/african-backlash-against-intemational-courts
-rises, and perhaps seeks to promote "colonialism, slavery and imperialism," Mary Kimani, Pursuitof
Justice or Western Plot? InternationalIndictment Stirs Angry Debate in Africa, AFR. RENEWAL (Oct.
2009) (quoting the President of Rwanda, Paul Kagame), http://www.globalpolicy.org/component
/content/article/164-icc/48439-pursuit-of-justice-or-westem-plot.html; see also David Kaye, Who's
Afraid of the InternationalCriminalCourt, 90 FOREIGN AFF. 118, 125 (May/June 2011).
151. KIZA ET AL.,supra note 148, at 135-36.
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relatively promising future prospects. Offender characteristics additionally can
be relevant to the mitigating and aggravating circumstances that an
international court is willing to consider. Although all of the international
courts consider a defendant's cooperation with the court to be a mitigating
factor, 152 for some populations of offenders, it arguably should be considered
less mitigating than for others. For instance, virtually all of the Special Panels'
East Timorese defendants cooperated with the court, but they did so pursuant to
cultural norms that require offenders to publicly acknowledge wrongdoing
before they can be reintegrated into local communities. 153 The East Timorese
defendants' cooperation was appropriately treated as a mitigating factor, as it
did benefit the Special Panels regardless of its motivation; however, even
greater mitigation might be appropriate in settings where a defendant's
54
cooperation bucks local norms or endangers the defendant or his family. 1
The international courts' own characteristics and goals may also be
relevant to the optimal sentencing scheme for that court. Much has been written
about the differing purposes that animate national and international
prosecutions, 55 but different international courts also might pursue different
goals. For instance, courts with limited mandates and the ability to prosecute
only a token number of offenders may consider expressive notions of
punishment to be more efficacious than would courts that have the capacity to
prosecute a larger proportion of offenders. A comparison of the STL and ECCC
provides a concrete example. The STL was established to prosecute all or
nearly all of the defendants who perpetrated one terrorist attack that killed
twenty-two people.156 By contrast, the ECCC was established to prosecute
fewer than ten of the many thousands of offenders responsible for the deaths of
more than two million Cambodians during the Khmer Rouge reign. 157 Given
this dramatic disparity, one could imagine the STL using its sentences to
advance goals that the ECCC, due to its more restricted mandate, is simply
unable to advance.
The bottom line is that mass atrocities and international prosecutorial
responses to mass atrocities are characterized by profound differences. Given
these differences, it seems highly unlikely that a sentencing scheme developed
for one atrocity and one international prosecutorial response would be suitable,
let alone optimal, for a different atrocity and a different prosecutorial response.
It is similarly unlikely that global sentencing norms-or what might be called a

152. See supra note 31.
153. Nancy Amoury Combs, Procuring Guilty Pleas for InternationalCrimes: The Limited

Influence of Sentence Discounts, 59 VAND. L. REV. 69, 129-31 (2006).
154. For instance, the cooperation provided by one ICTR indictee, Juvenal Uwilingiyimana,
very likely led to his death. Marlise Simons, A Belgian Mystery: Rwandan Who Aided Tribunal on
Genocide Is Found Dead in a Canal, N.Y. TIMES, Dec. 24, 2005, at A8; see also Judge Kevin Parker,
Report to the President: Death of Milan Babi, INT'L CRIM. TRIBUNAL FOR THE FORMER YUGOSLAVIA

(June 8, 2006), http://www.icty.org/x/cases/babic/custom2/en/p1087-babicreport.pdf (detailing the
circumstances surrounding the death of Milan Babic while he was held in U.N. detention).
155. See Nicola Palmer, Transfer or Transformation? A Review of the Rule II Bis Decisions of
the InternationalCriminal Tribunalfor Rwanda, 20 AFR. J. INT'L & COMP. L. 1, 3 (2012).

156. Letter from the Charg6 d'affaires, supra note 80.
157. Etcheson, supra note 74, at 194.
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one-size-fits-all sentencing scheme intended for all of the international courtswould be optimal for any one of these situations.
However, recognizing that vastly different conflicts and courts would be
best served by tailor-made sentencing schemes is the easy part. What is far
more difficult is isolating all of the relevant factors and circumstances and
using them to create an ideal sentencing regime for a particular court or
situation. For one thing, a great deal of relevant information may not be
available at the time the sentencing scheme must be developed. Perhaps at the
outset, we expect a court to prosecute high-level offenders, but in the end it
cannot. 58 Perhaps the conflict is still underway when the court begins its
prosecutions, but it ends soon thereafter. 159 In addition, even when a
substantial amount of relevant information is available, it may create a
conflicting picture, with some features of the conflict or court seeming to point
in favor of some sentencing goals or principles and other features pointing in a
different direction. Thus, even though we might know that a one-size-fits-all
sentencing scheme will not suit any one set of prosecutions particularly well, it
might nonetheless seem to be our best option given the difficulty and
uncertainty that would attend any effort to tailor a sentencing scheme to a
particular court or situation.
Indeed, we might conclude that the provisions currently governing
sentencing at most international courts strike a tolerable balance. Although
these provisions vary in some minor respects, as discussed in Part II, they all
provide judges with a wide range of sentences to choose from and the
discretion to tailor their sentences to the facts and circumstances of particular
cases. As scholars have noted, that discretion can lead judges to sentence
similar cases differently, which is a problem if those similar cases are
prosecuted in the same court. But if they are not, then the inconsistencies are
not problematic, and the discretion valuably enables international judges to use
the available facts and circumstances to seek to advance one sentencing goal
(or combination of goals) in one tribunal, situation, or case and another
sentencing goal (or combination of goals) in a different tribunal, situation, or

158. For instance, the Serious Crime Panels in East Timor indicted high-level Indonesian
defendants, but Indonesia refused to surrender them, David Cohen, Seeking Justice on the Cheap: Is the
East Timor Tribunal Really a Model for the Future?, 61 ASIA PAC. ISSUES 1, 4 (2002), and the

international community refused to pressure Indonesia to do so. David Cohen, "Hybrid" Justice in East
Timor, Sierra Leone, and Cambodia: "'LessonsLearned" and Prospectsfor the Future, 43 STAN. J.

INT'L L. 1, 26 (2007). The ICC has suffered similar disappointments with respect to its high-level
indictees. For instance, after unsuccessfully seeking Sudanese President al-Bashir's apprehension for a
decade with little help from the international community, the ICC Prosecutor suspended her
investigations in Sudan. Marlise Simons, Sudan: ProsecutorHalts DarfurInquiry, N.Y. TIMES (Dec. 12,
The
2014), www.nytimes.com/2014/I2/I3/world/afica/sudan-prosecutor-halts-darfur-inquiry.htm.
Prosecutor was also forced to withdraw her indictment against Kenyan President Kenyatta after
numerous prosecution witnesses withdrew from the case and Kenya refused to provide the prosecution
with allegedly key evidence. See Press Release, Office of the Prosecutor, Statement of the Prosecutor of
the International Criminal Court, Fatou Bensouda, on the Withdrawal of Charges Against Mr. Uhuru
Muigai Kenyatta (Dec. 5, 2014), http://www.icc-cpi.int/en-menus/icc/press%20and%20media/press
%20releases/Pages/otp-statement-05-12-2014-2.aspx.
159. The ICTY was established in 1993, while the war in the former Yugoslavia was still
raging, but the war ended a few years later. See General Framework Agreement for Peace in Bosnia and
Herzegovina, Bosn. & Herz.-Croat.-Yugoslavia, Dec. 14, 1995, 35 I.L.M. 75.
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case. Phrased this way, the current sentencing state of affairs sounds
promising;' in fact, however, it remains suboptimal because, either de jure or
de facto, the courts' current sentencing schemes fail to take into account one
crucial factor that is (reasonably) knowable and that should be relevant to every
international criminal sentence, namely, the sentencing norms of the local
communities where the crimes took place.
B.

The Need for Domestic Sentencing Norms

At first glance, it is not apparent why international courts should care
about local sentencing norms. It is one thing to say that international courts
should craft sentencing schemes that take account of a wide variety of facts and
circumstances related to the particular conflict, the particular offenders, and the
particular court doing the prosecuting. But those facts and circumstances do not
necessarily include domestic norms. Domestic sentencing norms themselves
may have been crafted with some of the relevant facts and circumstances in
mind, but they may not have been, and even if they were, they were considered
with a view toward advancing domestic policy goals, which might differ from
international policy goals. Despite that, domestic sentencing norms remain
vitally relevant to international sentencing largely because a key constituency
of the international criminal courts-local communities-considers them
vitally relevant. Victims and local communities appear to care little about
whether the crimes being prosecuted are domestic or international. 161 They
likewise seem largely unconcerned about the elements of various defenses, the
modes of liability, or the other components of the general part of international
criminal law. 162 However, victims and local communities do care-often
intensely-about whether defendants get convicted 163 and about what

160. It may not be promising in practice because international courts may not be willing or able
to use their discretion in so principled and goal-oriented a way. Certainly some scholars would say that
they have not done so thus far. See sources cited supra note 5.
161. Although, as noted above, some of the hybrid tribunals have subject matter jurisdiction
over domestic crimes, see supra note 93, the tribunals do not necessarily prosecute those crimes, see
supra notes 86-87. Yet, I have not heard of any victim dissatisfaction regarding the tribunals' failure to
prosecute domestic crimes. See also KIZA ET AL., supra note 148, at 98-99 (finding that a majority of
victims favored the application of international law in prosecutions for international crimes, but a
substantial proportion favored the application of domestic law or a combination of domestic and
international law).
162. The Erdemovih case, for instance, required the ICTY to delineate the elements of the
duress defense and to decide, in particular, whether the defense was applicable in a case of intentional
killing. Erdemovi6 Joint Separate Opinion, supra note 47, 32. The court's holding generated a great
deal of scholarly analysis, see, e.g., Luis E. Chiesa, Duress, Demanding Heroism, and Proportionality,
41 VAND. J. TRANSNAT'L L. 741, 742-48 (2008); Sarah J. Heim, The Applicability of the Duress
Defense to the Killing of Innocent Persons by Civilians,46 CORNELL INT'L L. J. 165, 171-75 (2013), but
little or no victim reaction, to my knowledge. Similarly, the ICTY's joint criminal enterprise doctrine
has given rise to tremendous controversy in the scholarly community, see COMBS, supranote 94, at 32425 (describing some of the voluminous scholarly commentary), but victims seem to have little interest in
the contours of the various modes of liability.
163. COMBS, supra note 94, at 229-32 (describing the victim outrage that often attends
acquittals at the international tribunals); Diane F. Orentlicher, That Someone Guilty Be Punished: The
Impact of the ICTY in Bosnia, OPEN SOC'Y JUST. INITIATIVE & INT'L CTR. FOR TRANSITIONAL JUST. 51
(2010), http://wcjp.unicri.it/proceedings/docs/ICTJ-OSJI-The%20impact%20of%2Othe%20ICTY %2in
%20Bosnia 201 Oeng.pdf.
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sentences those convicted defendants receive.
Victims and local communities expressed intense unhappiness, for
instance, when the tribunals provided sentencing discounts to defendants who
65
pled guilty.1 64 Any benefits that might have resulted from the guilty pleas'
seemed lost on most victims, who instead focused almost exclusively on the
reduced sentences that the guilty pleas procured. 166 The sentences imposed on
defendants after trial have also generated keen interest. When the ECCC finally
convicted its first offender, nearly forty years after he committed his crimes, the
primary response from Cambodians was outrage about the defendant's thirtyyear sentence. 167 Many victims were particularly galled by the sentence's
low-level
drug dealers in Cambodia were
comparative leniency, noting that
••
.168
generally sentenced to life imprisonment.
Comparisons such as these have
also been common in Bosnia, where ICTY sentences are often considered
unjustly lenient compared to domestic sentences. 69 One Bosnian, for instance,
asserted that, in a Bosnian court, "you could get more years for killing someone
in traffic" than the ICTY imposes for war crimes.170 Notably, it is not only

164. The eleven-year sentence imposed on Biljana Plavgi6, for instance, generated widespread
victim outrage, largely due to the defendant's leadership role and her significant involvement in the
planning and implementation of the atrocities. See Amra Kebo, Regional Report: Plavgii Sentence
Divides Bosnia, INST. FOR WAR & PEACE REPORTING TRIBUNAL UPDATE, No. 302 (Feb. 24-28, 2003);

Daria Sito-Sucic, Muslim Victims Outraged, Say Plavli6 Sentence Low, REUTERS, Feb. 27, 2003; see
also Emir Suljagi6 & Amra Kebo, Mrda Guilty Plea Sparks Anger, INST. FOR WAR & PEACE
REPORTING TRIBUNAL UPDATE, No. 322, Aug. 1, 2003; Bosnian Women's Association Calls Serb Camp
Guard Sentence "Insult," BBC WORLDWIDE MONITORING, Oct. 29, 2003; Bosnian Muslims Protest
"Shameful" War Crimes Sentence, AGENCE FRANCE-PRESSE, Oct. 29, 2003; Nerma Jelaci6 & Chris
Stephen, Anger at Short Sentence for Prison Killer, INST. FOR WAR & PEACE REPORTING TRIBUNAL
UPDATE, No. 331, Nov. 1, 2003.

165. These benefits can range from the intangible value of the defendant's acknowledgement of
the crime, see COMBS, supra note 59, at 9, 171, to the tangible fact that guilty pleas enable the tribunals
to prosecute more offenders than they otherwise would be able to prosecute, see id. at 129-30.
166. Emir Suljagi6, The Price of Truth: Rewarding War Criminals, DANI (Dec. 5, 2003),
translatedin BOSNIA REPORT, www.bosnia.org.uk/bosrep/report format.cfin?articlelD-=1052&reportID
=163.
167. See, e.g., M. Ehteshamul Bai, Dispensationof Justice by the ExtraordinaryChambers in
the Courts of Cambodia: A Critical Appraisal, 4 J. EAST ASIA & INT'L L. 193, 202-03 (2011); Seth

Mydans, Prison Term for Khmer Rouge JailerLeaves Many Dissatisfied,N.Y. TIMES, July 27, 2010, at
A4; Robin McDowell, Khmer Rouge Jailer Faces 19 Years for 16,000 Dead, ASSOCIATED PRESS (July
27, 2010), http://www.cambodiatribunal.org/images/CTM/7-26-10 %20khmer/ 20rouge%2Ojailer
%20faces%2019%20years%20for/o201I 6000%20dead.pdf ("[Duch will] serve less than half a day for
every person killed at the notorious torture center he commanded."); Elena Lesley, The Question of
Punishment, PHNOM PENH POST (July 31, 2010), http://www.phnompenhpost.com/index.php/component
Scarred, Not Healed, THE
/option,commyblog/Itemid,44/show,thequestion-of-punishment.html/;
ECONOMIST, July 31, 2010, at 48 ("Most Cambodians at the trial thought the sentence unconscionably
lenient."). The ECCC sentenced Duch to thirty-five years' imprisonment, but it reduced the sentence by
five years for his illegal military detention and an additional eleven years for time served behind bars.
Duch Judgment, supra note 104,
631-32.
168. Bari, supra note 167, at 203. The fact that the defendant would not have been released
until he was eighty-six years old did not ameliorate the dissatisfaction. Richard L, Kilpatrick, Jr.,
Prosecutor v. Kaing Guek Eav alias Duch: In FirstRound of Proceedings,the ExtraordinaryChambers
in the Courts of Cambodia Convicts FormerChairman of Khmer Rouge InterrogationCenterof Atrocity
Crimes, 19 TuL. J. INT'L & COMP. L. 669, 687 (2012); John D. Ciorciari, The Duch Verdict,
CAMBODIAN TRIAL MONITOR (Oct. 5, 2015,9:30 PM), http://www.cambodiatribunal.org/sites/default
/files/resources/the duch verdict.pdf.
169. Orentlicher, supra note 163, at 51.
170. Id.
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perceived leniency that generates criticism from local communities. Sierra
Leoneans criticized as too harsh the SCSL sentences imposed in the CDF and
RUF cases. 17 1 Dissatisfaction with the CDF sentence came as no surprise
because many Sierra Leoneans opposed the prosecution of the CDF defendants
in the first place.172 However, most Sierra Leoneans favored the prosecution of
the RUF defendants in general and Issa Sesay in particular, 173 but many
nonetheless felt that Sesay's sentence was too harsh given his valuable
174
contributions to the peace process.
Large-scale empirical studies of international victims, witnesses, and
local communities also confirm their deep and abiding concern with sentencing
and the effect that concern can have on their overall perceptions of international
criminal justice. For instance, Diane Orentlicher's study of the ICTY's impact
in Bosnia found that the dissatisfaction that some Bosnians feel over the
175
ICTY's sentencing undercuts their otherwise positive view of the tribunal.
Eric Stover's research reached the same conclusion. After interviewing more
than a hundred ICTY witnesses, Stover reported that the tribunal's sentencing
practices had "clearly embittered many witnesses toward the ICTY." 176
Finally, Sanja Ivkovi6's surveys of ICTY witnesses show perhaps most clearly
the enormous emphasis that local communities place on sentencing. Not only
do many witnesses desire the imposition of harsher sentences than the ICTY is
able or willing to impose, but their perception of the tribunal's success and
legitimacy is strongly influenced by the sentences that the tribunal does hand
down.1 77 As Orentlicher put the point, "one of the most important factors
affecting the quality of justice that victims experience is the sense that there
should be a just proportion of the sentence imposed to the gravity of a
perpetrator's crime." 178 By this measure, Orentlicher concludes that "ICTY
sentences79 have on the whole been cause for profound disappointment and often
anger." 1
171. See Woods, supra note 5, at 651-52.
172. Jalloh, supra note 149, at 424-26. But see Edward Sawyer & Tim Kelsall, Truth v. Justice?
Popular Views on the Truth and Reconciliation Commission and the Special Courtfor Sierra Leone, 7

ONLINE J. CONFLICT RES. 36, 62-63 (2007) (suggesting that the CDFindictments were not as unpopular
as some believe).
173. Sawyer & Kelsall, supra note 172, at 57-58, 60.
174.

See Woods, supranote 5, at 651-52.

175. Orentlicher, supra note 163, at 51, 53.
176. ERIC STOVER, THE WITNESSES: WAR CRIMES AND THE PROMISE OF JUSTICE IN THE

HAGUE 142 (2005). One study, for instance, shows that victims of domestic crimes frequently suffer
serious psychological harm when their perpetrators receive lower than expected sentences, Uli Orth,
Secondary Victimization of Crime Victims by Criminal Proceedings, 15 SOC. JUST. RES. 313, 319

(2002), and the same is likely true for the victims of international crimes. See also Sanja Kutnjak
lvkovi6, Justice by the InternationalCriminal Tribunalfor the former Yugoslavia, 37 STAN. J. INT'L L.

255, 321 (2001) (describing study results and concluding that a "potential explanation for why some
respondents perceived the ICTY's decisions in general or decisions in specific cases to be unfair may be
the choice of punishment used (or those available to the ICTY), the punishment's severity, or the
purpose of the punishment").
177. lvkovi6, supra note 176, at 321-26.
178. Orentlicher, supranote 163, at 51.
179. Id. at 53 ("The intensity of victims' dissatisfaction with ICTY sentences varies, but all
whom we interviewed in the municipality of Prijedor were disappointed."); see also Diane F.
Orentlicher, Shrinking the Space for Denial: The Impact of the ICTY in Serbia, OPEN SOCIETY JUST.
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The fact that victims of international crimes and their local communities
care so intensely about sentencing should come as no surprise. Victims of
domestic crimes and their local communities are also heavily invested in
sentencing, 18 and their views of local criminal justice systems are similarly
general 181
colored by their satisfaction with the state's sentencing scheme in
and with the sentence their offenders received in particular.182 In the United
States, for instance, victims' keen interest in sentencing and other aspects of the
criminal process led states to adopt a variety of laws that provide victims with
greater involvement in the criminal prosecutions of their offenders, including in
their sentencing. 83 Lately, victims of international crimes have been provided
with comparable opportunities for involvement at some of the international
courts. 184 When it comes to sentencing in particular, ICC and STL victims are
permitted to make written submissions and oral presentations during sentencing
hearings. 185 Consequently, Congolese victims of Thomas Lubanga and
Germain Katanga made their sentencing views known during ICC proceedings
against those two defendants.' 86 But, crucially, these and other international
victims lack what domestic victims take for granted, namely, the opportunity to
have their offenders sentenced under sentencing laws that reflect the norms of
their communities.
Domestic sentencing laws are understood to reflect and incorporate
community norms. 187 In democratic states, sentencing laws are enacted by
INITIATIVE 80-81 (2008), https://www.opensocietyfoundations.org/sites/default/files/serbia_20080501
.pdf (describing Serbians' negative reaction to the sentence in the Oric case).
180. Camille B. Wortman et al., Coming to Terms with the Sudden, Traumatic Death of a
Spouse or Child, in VICTIMS OF CRIME 108, 119 (Robert C. Davis et al. eds., 1997); Commissioner for
Victims and Witnesses in England and Wales, Victims' Views of Courts and Sentencing: Qualitative
Research with WA VES Victims, U.K. MINISTRY OF JUST. 31 (Oct. 2011), https://www.justice.gov.uk
[hereinafter
/downloads/news/press-releases/victims-com/victims-views-court-sentencing10 1 I.pdf
Victims' Views] ("For some victims, dissatisfaction with the outcome made them question the value of
going through the process in the first place.").
181. Ralph Henham, Evaluating the Contribution of Sentencing to Social Justice: Some
Conceptual Problems, 12 INT'L CRIM. L. REV. 361, 369 (2012) ("'[L]egitimacy' in the sentencing
context involves examining how the links between penal morality and practice may be sustained and
developed in ways that facilitate the maximum moral attachment between a state and its citizens.").
182. Victims' Views, supra note 180, at 11-12.
183. Deborah P. Kelly & Edna Erez, Victim Participationin the Criminal Justice System, in
VICTIMS OF CRIME 231, 232-241 (Robert C. Davis et al. eds., 1997). For a discussion of victim impact
statements, see Trey Hill, Victim Impact Statements: A Modified Perspective,29 LAW & PSYCHOL. REV.
211 (2005).
184. See, e.g., Rome Statute, supra note 29, arts. 15(3), 19(3), 68(3).
185. See Anne-Marie de Brouwer & Mikaela Heikkila, Victim Issues: Participation,Protection,
Reparation, and Assistance, in INTERNATIONAL CRIMINAL PROCEDURE: PRINCIPLES AND RULES 1299,
1329 (G6ran Sluiter et al. eds., 2013); STL RPE, supra note 31, R. 87(c). The ECCC determined,
however, that although victims can participate in trial proceedings, they do not have the right to make
submissions regarding sentencing. Prosecutor v. Kaing Guek Eav alias "Duch," No. 001/18-072007/ECCC/TC, Decision on Civil Party Co-Lawyers' Joint Request for a Ruling on the Standing of
Civil Party Lawyers to Make Submissions on Sentencing and Directions Concerning the Questioning of
the Accused, Experts and Witnesses Testifying on Character, Inf 28-42 (Extraordinary Chambers in the
Courts of Cambodia Oct. 9, 2009), http://www.eccc.gov.kh/english/cabinet/courtDoc/452/E72_3_EN
.pdf.
3, 5, 11; Prosecutor v. Germain Katanga,
186. Lubanga Sentencing Decision, supra note I1,
3, 6, 11 (May 23, 2014).
Ddcision relative h la peine (article 76 du Statut), ICC-01/04-01/06,
187. Julian V. Roberts, Public Opinion and Sentencing Policy, in REFORM AND PUNISHMENT:
THE FUTURE OF SENTENCING 18, 19 (Sue Rex & Michael Tonry eds., 2002); Michael Tonry,
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elected officials, who are expected to represent local constituencies. Of course,
actual sentencing laws and community norms do not always align; 188 however,
at least in theory, any divergences can be rectified at the ballot box. Even in
non-democratic states, where sentencing provisions may be promulgated by
official fiat, there is little reason to conclude, on that basis alone, that they are
not in line with community values. By contrast, the sentencing provisions and
practices of the international courts have not been informed by community
norms. In some cases, the sentencing provisions make no reference to local
norms and were drafted by diplomats or other international actors without local
input. In other cases, the sentencing provisions instruct trial chambers to have
recourse to local sentencing practices, but because the trial chambers have
never taken this instruction seriously, one cannot say that their sentencing
practices reflect community norms.
This potential disconnect between international sentencing provisions and
local sentencing norms is problematic for a number of reasons. Paul Robinson
and John Darley have compellingly contended that when a domestic criminal
justice system diverges from community norms, it loses moral credibility and
relevance. 189 Any divergence between an internationalcriminal justice system
and community norms is apt to have an even greater deleterious effect. Under
the best of circumstances, local populations see international courts as foreign
19
and unfamiliar; 190 the courts are sometimes the subject of misinformation, '
and they are often regarded with suspicion.192 Thus, because international
courts do not naturally inspire the respect and legitimacy that is far more
reflexively accorded to domestic criminal justice systems, 193 they have to be

Punishment Policies and Patterns in Western Countries, in SENTENCING AND SANCTIONS IN WESTERN
COUNTRIES 3, 14 (Michael Tonry & Richard S. Frase eds., 2001) ("Prevailing attitudes about

punishment set limits on sentencing policy.").
188. See, e.g., James S. Gwin, Juror Sentiment on Just Punishment: Do the FederalSentencing
Guidelines Reflect Community Values?, 4 HARV. L. & POL'Y REV. 173, 175 (2010); Jane B. Sprott &

Anthony N. Doob, Fear, Victimization and Attitudes to Sentencing, the Courts and the Police, 39
CANADIAN J. CRIMINOLOGY 275,276-77 (1997).
189. Paul H. Robinson & John M. Darley, Intuitions of Justice: Implicationsfor Criminal Law
and Justice Policy, 81 S. CAL. L. REV. 1, 24 (2007). Ralph Henham puts it this way: "From a
psychological perspective, the state's emphasis on transparency and the perception that it responds
speedily and efficiently to the 'public's' penal needs is a key element in sustaining the legitimacy of
criminal justice." Henham, supra note 181, at 363-64; see also Mike Hough & Julian V. Roberts,
Sentencing Trends in Britain, I PUNISHMENT & SOC'Y 11,

11 (1999) ("The need to sustain public

confidence in the administration of justice means that public opinion plays an important, albeit indirect,
role in sentencing policy and practice.").
190. Alison Des Forges & Timothy Longman, Legal Responses to Genocide in Rwanda, in MY
NEIGHBOR, MY ENEMY 49, 56 (Eric Stover & Harvey M. Weinstein eds., 2004).
191. Kelly Askin, HistoricalReflection and Peace Buildingfor the Region, in ASSESSING THE
LEGACY OF THE ICTY 125, 126 (Richard H. Steinberg ed., 2011); see Kerr & Lincoln, supra note 149, at

10.
192. See SANJA KUTNJAK IVKOVIt & JOHN HAGAN, RECLAIMING JUSTICE: THE
INTERNATIONAL TRIBUNAL FOR THE FORMER YUGOSLAVIA AND LOCAL COURTS 22 (2011); Ryan M.
Lowy & Patrice C. MacMahon, Home Court Advantage? Domestic Trials and TransitionalJustice in
Bosnia-Herzegovina, in THE DEVELOPMENT OF INSTITUTIONS OF HUMAN RIGHTS 99, 103 (Lilian A.

Barria & Steven D. Roper eds., 2010); Orentlicher, supra note 179, at 75 (referring to "widespread
Serbian suspicions of the ICTY").
193. Gregory A. Caldeira & James L. Gibson, The Legitimacy of the Court of Justice in the
European Union, 89 AM. POL. Sci. REV. 356, 358 (1995).
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all the more concerned when their prosecutions-including their sentencesdiverge too dramatically from local norms. Indeed, international prosecutions
are expected to advance a whole host of goals that crucially depend on
community buy-in. Some of the most central of these goals are ending the cycle
of violence, 194 preventing collective blame, 195 and enhancing peace and
reconciliation among formerly warring parties. 196 If the tribunals are going to
take even the first step towards advancing any of these goals, they will need
victims and local communities to respect their judgments. 197 And if the
tribunals are going to take even the first step towards obtaining respect for their
judgments, they will need their sentencing laws to reflect-at least in broad
outlines-community norms.
What is the best way for international courts to infuse their sentences with
community norms? One might argue that the international courts that permit
victim participation already take account of local norms in sentencing. As noted
above, these courts typically receive the victims' views about the sentencing of
specific defendants. So, as long as the courts genuinely consider such views
when determining the defendants' sentences, we could conclude that local
norms are already playing a valuable role in sentencing. One problem with that
argument, however, is that victim participation provides the court with the
opinions of only one subset of the local population-the victims-and their
views may be colored by the horror they experienced during the conflict. 198 In
addition, considering local norms only through victim participation may not be
sufficiently visible to produce optimal benefits.
A more accurate, objective, and transparent way for the tribunals to take
194. Cf Timothy Longman et al., Connecting Justice to Human Experience: Attitudes Toward
Accountability and Reconciliation in Rwanda, in MY NEIGHBOR, MY ENEMY 206, 212 (Eric Stover &
Harvey Weinstein eds., 2004) (stating that Rwandan respondents wanted trials of genocide to "punish
the guilty" and "build community trust"); MEMUNATU BABY PRATT, CONSULTANT TO THE SPECIAL
COURT FOR SIERRA LEONE, NATION-WIDE SURVEY REPORT ON PUBLIC PERCEPTIONS OF THE SPECIAL
COURT FOR SIERRA LEONE 25 (Mar. 2007) (on file with author).
195. Thorsten Bonacker & Christoph Safferling, Introduction,in VICTIMS OF INTERNATIONAL
CRIMES: AN INTERDISCIPLINARY APPROACH 1, 2 (Thorsten Bonacker & Christoph Safferling eds.,
2013).
196. See S.C. Res. 827, para. 6, U.N. Doc. S/RES/827 (May 25, 1993) (noting that the creation
of the ICTY "would contribute to the restoration and maintenance of peace"); S.C. Res. 955, para. 7,
U.N. Doc. S/RES/955 (Nov. 8, 1994) (asserting that "in the particular circumstances of Rwanda, the
prosecution of persons responsible for serious violations of international humanitarian law ... would
contribute to the process of national reconciliation and to the restoration and maintenance of peace");
Hideaki Shinoda, Peace-Building by the Rule of Law: An Examination of Intervention in the Form of
InternationalTribunals, 7 INT'L J. PEACE STUDIES (2002) ("[T]he ICTR is the first international tribunal
established for national reconciliation in history."); cf. Ewald, supra note 129, at 368 (noting that
sentencing creates a "strong announcement to contribute to justice and peace-making in the post-conflict
society").
197. Kingsley Chiedu Moghalu, Image and Reality of War Crimes Justice: External
Perceptions of the InternationalCriminal Tribunalfor Rwanda, 26 FLETCHER F. WORLD AFF. 21, 22
(2002) (maintaining that the perception of whether international trials can attain their anticipated goals is
"just as important as what happens in the[] courtrooms"); Jo-Anne Wemmers, Victims and the
InternationalCriminal Court (ICC): Evaluating the Success of the ICC with Respect to Victims, 16
INT'L REV. VICTIMOLOGY 211, 224 (2009) (reporting on an empirical study showing that key staff at the
ICC is "very aware that how victims perceive the ICC is important for the success of the Court").
198. See KIZA ET AL., supra note 148, at 141 (finding that "a rising degree of victimization
provides for a rising demand for punishment"). But see Hough & Roberts, supra note 189, at 21; Sprott
& Doob, supra note 188, at 287.
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account of local sentencing norms is through consideration of domestic
sentencing laws. Domestic sentencing laws are more likely to reflect the views
of the entire society, not just the victims, and, in most cases, they will have
been adopted during a period of relative calm. 199 Thus, we can be reasonably
confident that they stand as accurate reflections of community norms. Explicit
appeal to domestic sentencing norms also provides international courts with a
particularly visible and transparent way of conveying the court's concern for
and interest in the values of the community. Participants in Sanja Ivkovi6's
study indicated that local communities both desired and expected international
judges to know domestic law, and this is one way of meeting that
expectation. 20 To be sure, appealing to domestic sentencing norms will not
wholly do away with victim dissatisfaction about tribunal sentencing. Some say
that victims of unspeakable crimes "are always dissatisfied with sentences
imposed by a court"; 20 1 at the least, some victims will not be satisfied with
anything less than the imposition of capital punishment. 20 2 But appealing to
domestic sentencing laws will bolster the legitimacy of international sentencing
in the eyes of both victims and the larger community. It is one thing to feel
aggrieved because an international court has imposed an unjustifiably lenient
sentence on a brutal offender. It is far worse to know that the unjustifiably
lenient sentence was imposed pursuant to unfamiliar, foreign norms. Local
communities may still be dissatisfied with a given sentence, even if domestic
norms are consulted before its issuance, but they are less likely to view that
sentence as wholly illegitimate.
Consulting domestic sentencing norms also will help reduce a set of
sentencing inconsistencies that are wholly unjustified but that have received
little attention over the years. These are the inconsistencies that result when
some individuals who have committed crimes as part of a conflict are
prosecuted by international courts while other individuals who have committed
similar crimes as part of the same conflict are prosecuted by domestic courts.
These inconsistencies occur infrequently because most atrocities that are
20 3
prosecuted in international courts are not also prosecuted in domestic courts.
But the issue can arise, as it did in Rwanda, when, soon after the genocide,
Rwandan domestic courts began actively prosecuting mid- and low-level
offenders at the same time that the ICTR was prosecuting their high-level
counterparts. Not surprisingly, given their different sentencing laws, Rwandan
domestic court sentences diverged, (often counterintuitively), from ICTR

199. One exception is Rwanda's Organic Genocide law, which was enacted two years after
Rwanda's 1994 genocide. Organic Law No. 08/96 of August 30, 1996 on the Organization of
Prosecutions for Offences constituting the Crime of Genocide or Crimes against Humanity committed
since October 1, 1990, JOURNAL OFFICIEL DE LA REPUBLIQUE RWANDAISE [Official Gazette of the
Republic of Rwanda], Sept. 1, 1996, at 14.
200. lvkovi6, supranote 176, at 326.
201. Orentlicher, supra note 163, at 53.
202. KIZA ETAL.,supra note 148, at 104; lvkovid, supra note 176, at 293, 323; Nkansah, supra
note 149, at 109. However, not all local communities favor the imposition of the death penalty. IvKovic
& HAGAN, supra note 192, at 62-64.

203. See supra notes 112-1 17.

THE YALE JOURNAL OF INTERNATIONAL LAW

[Vol. 41: 1

sentences,204 and these divergences upset local communities and subjected the
ICTR to considerable criticism. 2°5 Bosnians, likewise, criticize ICTY sentences
when they perceive them to be more lenient than the sentences that local courts
206
Requiring international courts to consult domestic sentencing laws
impose.
will not eliminate disparities between international and domestic sentences,207
but it will help better align them in defensible ways.
At first glance, my proposal to appeal to domestic sentencing laws might
seem to resemble existing tribunal sentencing provisions that instruct trial
chambers to have recourse to the "general practice regarding prison sentences"
in the domestic courts where the crimes took place. However, although these
provisions and my proposal both seek the inclusion of domestic norms in
international sentencing, that is where the resemblance ends. In discussing the
implementation of my proposal below, I will advocate the inclusion of
domestic norms at a different time and in a different fashion from the tribunals'
recourse-to-domestic-practice provisions contemplate. In addition, my proposal
is motivated by different concerns, features a different underlying rationale,
and, most importantly, seeks to advance different goals. The creators of the
early tribunals included the recourse-to-domestic-practices provisions because
they were concerned that imposing sentences that were completely untethered
from domestic law would violate the prohibition on retroactive punishment
embodied in the nulla poena sine lege principle. 20 8 Some scholars considered
that concern overblown, 209 and the early tribunals themselves paid scant
attention to it, so the provisions were never properly implemented. My
proposal, by contrast, does not seek to avert a human rights violation but rather
is the end result of a normative analysis. That analysis first concluded that
international sentencing laws ideally would take account of a host of relevant
facts and circumstances. Recognizing, however, that many of those facts and
circumstances would be unknowable at the relevant time, my analysis isolated

204. Mark A. Drumbl, The Curious Criminality of Mass Atrocity: Diverse Actors, Multiple
Truths, and Plural Responses, in PLURALISM IN INTERNATIONAL CRIMINAL LAW 68, 72-73 (Elies van

Sliedregt & Sergey Vasiliev eds., 2014). Initially, while the ICTR was sentencing the highest-level
offenders to terms of imprisonment, ICTR Statute, supra note 25, art. 23(1), Rwandan courts were
sentencing some mid- and low-level offenders to death, HOWARD BALL, PROSECUTING WAR CRIMES
AND GENOCIDE: THE TWENTIETH CENTURY EXPERIENCE 185 (1999). However, Rwanda no longer
applies the death penalty. Rwanda Scraps the Death Penalty, BBC NEWS (June 8, 2007), http://news.bbc

.co.uk/2/hi/africa/6735435.stm.
205. Moghalu, supra note 197, at 29; Survivors and Post-Genocide Justice in Rwanda,
AFRICAN RIGHTS & REDRESS 56 (Nov. 2008), http://www.redress.org/downloads/publications/Rwanda

%20Survivors%2031%200ctO/o2008.pdf [hereinafter Survivors and Post-Genocide Justice]; Philippe
Naughton, Rwandan Minister Defends "No" Vote on Tribunal, REUTERS WORLD SERVICE, Nov. 9,
1994.

206. Orentlicher, supra note 163, at 51.
207. Indeed, some inconsistencies are appropriate. For instance, the Special Panels sentenced its
defendants to longer terms of imprisonment than Indonesian domestic courts did, but that was because
the Indonesian courts were not genuinely seeking to impose accountability on offenders. See Cohen,
supra note 158, at 4.
208. D'ASCOLI, supra note 5, at 115-16; Schabas, supra note 1I,at 468-69, 482.
209. See Schabas, supra note 11, at 469. But see M. CHERIF BASSIOUNI & PETER MANIKAS,
THE LAW OF THE INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 701-02 (1995);
Roelof Haveman, The Principle of Legality, in SUPRANATIONAL CRIMINAL LAW: A SYSTEM SUI

GENERIS 39, 66-72 (Roelof Haveman et al. eds., 2003); Dana, supra note 36, at 898-905.
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local community norms as a particularly important, relatively ascertainable
factor that should be considered in every sentence. Why is that particular factor
so important? Primarily because its consideration can enhance the perceived
legitimacy of international criminal sentences and, by extension, international
criminal law more generally.
Enhancing the legitimacy of international criminal prosecutions in the
eyes of local communities is among the most valuable aims that modern
international criminal justice can seek to achieve. International criminal
justice--once heralded as a virtual post-conflict panacea-is now suffering
from a public affairs crisis. Always under attack from governments whose
officials were its targets, 21 the international tribunals are now also facing
wide-ranging criticism from those who theoretically support international
criminal law. Scholars no longer unquestioningly accept that international
criminal prosecutions can attain the lofty and ambitious goals previously
ascribed to them, 2 11 and practitioners increasingly criticize various aspects of
tribunal proceedings.212 Most worrying, however, is that international criminal
prosecutions have not delivered the expected benefits to victims and local
communities. At first, when local communities did not respond positively to
early international criminal prosecutions, it was assumed that the tribunals'
inadequate outreach efforts were to blame.2 13 However, that rationale is no
longer persuasive. Now we know that many victims and local communities are
deeply dissatisfied with the international courts 2 14 and that their dissatisfaction
does not stem primarily from ignorance. Indeed, a recent survey of Cambodians
showed that the victim participants in the ECCC's first trial, who better
understood and more often attended the court's proceedings, held less positive

210. See, e.g., Sudan President Denies Darfur Crimes, SUDAN TRIB. (May 12, 2009), http://
www.sudantribune.com/spip.php?iframe&page=imprimable&id article=31152;
Oliver
Mathenge,
Kenya: Uhuru Lawyers Blast Bensouda As 'Amateur,' THE STAR (Feb. 18, 2015), http://allafrica.com

/stories/201502180625.html?utm-source=CICC+Newsletters&utm-campaign=14dOfb7d3a-2 20 15
_GlobalJusticeWeekly&utm_medium=email&utm term=0 68df9c5182-14d0fb7d3a-408856465&ct
-t(2 20 15GlobalJusticeWeekly); Statement by President Tomislav Nikoli6, Thematic Debate: Role
of International Criminal Justice in Reconciliation (Apr. 10, 2013), http://www.un.org/en/ga/president
/67/issues/icj/Serbia.pdf.
211. COMBS, supra note 94, at 2-3 (outlining the various criticisms recently leveled against
international criminal law).
212. Many of the most critical views emanate from defense counsel, Jenia lontcheva Turner,
Defense Perspectives on Law and Politics in International Criminal Trials, 48 VA. J. INT'L L. 529, 531

(2008), but even former prosecutors and legal officers have been known to offer critiques, see Harmon
& Gaynor, supra note 4, at 685; Alexander Zahar, Pluralism and the Rights of the Accused in
International Criminal Proceedings, in PLURALISM IN INTERNATIONAL CRIMINAL LAW 225, 233-38

(Elies van Sliedregt & Sergey Vasiliev eds., 2014).
213. See, e.g., Miklos Biro et al., Attitudes Toward Justice and Social Reconstruction in Bosnia
& Herzegovina and Croatia, in MY NEIGHBOR, MY ENEMY 183, 200 (Eric Stover & Harvey Weinstein
eds., 2004); Lal C. Vohrah & Jon Cina, The Outreach Programme, in ESSAYS ON ICTY PROCEDURE

AND EVIDENCE 547, 550-51 (Richard May et al. eds., 2001); Kerr & Lincoln, supra note 149, at 21.
214. See, e.g., Rachel Kerr, Lost in Translation? Perceptions of the ICTY in the former

Yugoslavia, in PROSECUTING WAR CRIMES: LESSONS AND LEGACIES OF THE INTERNATIONAL CRIMINAL
TRIBUNAL FOR THE FORMER YUGOSLAVIA 103, 108-09 (James Gow et al. eds., 2014). The news is not
all bad, however. A nationwide survey of Sierra Leoneans revealed that large majorities believed that
the SCSL had contributed to peace building and that its trials were fair and had helped deter future
violence. PRATT, supra note 194, at 23-24; see also Sawyer & Kelsall, supra note 172, at 57-58, 60
(finding that the SCSL had "broad public support").
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perceptions towards trials than members of the general public in Cambodia or
than victim participants who were less involved in and less knowledgeable
about the trial. The study's authors consequently concluded that "more nuanced
knowledge of the trial proceedings may translate into more critical perceptions
and attitudes towards the Court." 21 5 Similar findings have been made about the
views of Yugoslavians on the ICTY. 2 16 Admittedly, including domestic
sentencing norms in international criminal sentencing is no more a panacea for
the tribunals' legitimacy problems than international criminal prosecutions are
a panacea for a post-conflict state's transitional justice problems. But because
the tribunals' legitimacy deficits threaten to undermine their work in so many
wide-ranging and fundamental ways, every effort that can be made to enhance
the tribunals' legitimacy with local populations must be seriously considered.
IV.

IMPLEMENTING SENTENCING PLURALISM

Suggesting that international courts should consider domestic sentencing
norms is one thing. Answering the how, when, and what if questions regarding
that consideration is quite another. Indeed, those scholars who have advanced
sentencing proposals for international crimes typically have explicated only the
theoretical dimensions of their proposals. Given that, I will conclude this Part
with a much-needed discussion of the practical questions involved in the
implementation of my proposal. In particular, I will consider three broad-based
questions. First, in what fashion should an international court consider domestic
sentencing law? Second, which domestic law should an international court
consider? And finally, how should an international court proceed when relevant
domestic law either does not exist, cannot be ascertained, or is objectionable for
one reason or another? Some of these questions contain their own subquestions, which will also be addressed.
A. The Method of Consideration
Our first question-which pertains to the way in which international
courts should consider domestic sentencing laws-includes two sub-questions.
The first pertains to timing and the second to influence. As for timing, we must
consider at what stage of the international proceedings domestic law should be
considered. One possibility is to consider domestic law at the time that the
international court's sentencing scheme is being drafted. For an ad hoc tribunal,
that will mean at the time the tribunal is created. For the ICC, that will usually
mean at the time a situation is referred to the court. 217 If domestic law is
215. Phuong N. Pham et al., Victim Participationand the Trial of Duch at the Extraordinary
Chambers of the Courts of Cambodia, 3 J. HUM. RTS. 264,277 (2011).

216. IVKOVIct & HAGAN, supra note 192, at 37, 50, 134-37, 150 (reporting survey data showing
that negative views increased as respondents learned more about actual ICTY cases).
217. Most of the situations currently before the ICC came to the court via a state party referral
or a Security Council referral. Uganda, the Democratic Republic of the Congo, Central African
Republic, Ivory Coast, and Mali each referred the situations in their countries to the ICC, Ottilia Anna
Maunganidze & Antoinette Louw, Implications of Another African Case as Mali Self-refers to the ICC,
INST. FOR SECURITY STUD. (July 24, 2012), http://www.issafrica.org/iss-today/implications-of-another

-african-case-as-mali-self-refers-to-the-icc, and the Security Council referred the Darfur and Libyan
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considered at this stage, it will be used to inform the sentencing rules that the
international court adopts. Alternatively, international courts could consider
domestic law at the conclusion of each case, when the defendants in that case
have been convicted and are awaiting sentence. This is the model already
appearing in the sentencing provisions of certain tribunals.
Although both models have merit, I favor using domestic law to inform
the drafting of the international court's sentencing provisions. Admittedly, that
alternative does have one key disadvantage, namely, that the location of the
atrocities may not be known with sufficient certainty at the time a tribunal is
created or a situation is referred to the ICC. The ICTY was created while the
conflict in question was in full swing, and the ICC regularly receives referrals
for situations that are part of ongoing conflicts. 218 In these cases, the
international court might draft sentencing laws that are substantially informed
by the domestic laws of State A-where the initial crimes took place-only to
later find themselves prosecuting crimes that took place in State B. These
subsequently occurring atrocities, along with any subsequently discovered
atrocities, might require the court to amend its sentencing scheme. They might
not, however, as we will see below. In addition, the advantages of appealing to
domestic law at the macro, international lawmaking level outweigh the
disadvantages.
One such advantage is that domestic law is likely to have a greater real
and perceived impact if it influences the contours of the international court's
actual sentencing provisions than if it is merely taken into account in individual
sentencing determinations. To what degree domestic law can and should
influence international sentencing provisions is a topic to which I will turn
next, but suffice it to say here that, even if its influence on the international
court's final sentencing provisions is not profound, it will certainly be more
visible-and it will be perceived as more important-than if the court takes
account of local law only in its determination of an individual sentence. If
courts consider domestic law when drafting their sentencing provisions, then
the sentencing provisions of different international tribunals and ICC situations
will differ from one another. The differences may not be dramatic in every
instance, but they are apt to be noticeable, traceable to domestic law, and
consequently meaningful to local constituencies. By contrast, when domestic

situations to the ICC, S.C. Res. 1970, U.N. Doc. S/RES/I 970 (Feb. 26, 2011); S.C. Res. 1593, U.N.
Doc. S/RES/1593 (Mar. 31, 2005). However, the ICC's Prosecutor also can initiate investigations
proprio motu, Rome Statute, supra note 29, art. 15, and in that case, a sentencing scheme would not be
considered at least until the Pretrial Chamber has authorized investigations and perhaps not until charges
have been confirmed.
218. For instance, when Uganda referred its situation to the ICC in December 2003, ICC Press
Release, President of Uganda Refers Situation Concerning the Lord's Resistance Army (LRA) to the
ICC, No. ICC-20040129-44 (Jan. 2004), it had been engaged in an armed conflict with the Lord's
Resistance Army for more than fifteen years, and the conflict has continued to this day, Invisible
Children & Resolve, LRA CRISIS TRACKER, http://lracrisistracker.com/ (last visited Oct. 5, 2015).
Similarly, after the Security Council referred the Darfur situation to the ICC in 2005, S.C. Res. 1593,
U.N. Doc. S/RES/1593 (Mar. 31, 2005), fighting continued off and on in Darfur for years, Somini
Sengupta, Soldiers from Sudan Raped Hundreds in Darfur, Human Rights Group Finds, N.Y. TIMES

(Feb. 11, 2015), www.nytimes.com/2015/02/12/world/africa/soldiers-from-sudan-raped-hundreds-in
-darfur-human-rights-group-finds.html?_r-0.
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law is considered only at the sentencing of individual offenders, its impact is
apt to be reduced or, at the least, obscured.
It is the sentencing practices of the ICTY, ICTR, and SCSL that give us
good reason to fear reduced impact of domestic laws that are considered only at
the sentencing phase, as those early tribunals paid mere lip service to domestic
norms. 219 But even courts that genuinely seek to take account of domestic law
may have difficulty determining what degree of influence to accord that law at
the sentencing stage given the host of other factors that will also be relevant to
an individual defendant's sentence. 220 Those factors must also be considered,
but doing so is likely to obscure, if not diminish, the influence of the domestic
sentencing law. Further, as we will see next, domestic laws sometimes
delineate broad ranges of appropriate sentences for each crime. Thus, because
consideration of domestic law at the sentencing stage will not inexorably lead
to a certain sentence or even a narrow range of sentences, its influence may not
be visible to local constituencies. The visibility of domestic law is particularly
important because a primary reason for considering that law in the first place is
to enhance the legitimacy of the international sentences. If local communities
do not know how, or even if domestic law influenced a given sentence, then its
inclusion will not provide the anticipated benefits.
Next, we must consider the degree of influence domestic law should have
over international sentencing schemes. If we wanted to accord domestic law
maximal influence, we would require international courts to adopt domestic
law as their own law, so long as the domestic law did not violate human rights
norms. Presumably, pluralists such as Alexander Greenawalt would favor such
an approach. As noted above, Greenawalt asserts that when the specific
purposes of international criminal law do not override reasonable differences
among national systems, then domestic law should prevail. Applying his
criteria, Greenawalt concludes that international courts should apply domestic
law in a wide variety of realms, including modes of liability, defenses, the
general standards of individual responsibility, and sentencing. 221 An alternative
proposal, at the opposite end of the influence continuum, would be to give
international courts the discretion to consider domestic sentencing law if they
so choose.
In my view, the optimal path lies between these two poles. The latter
option-providing international courts the discretion to consider domestic laws
when drafting their sentencing schemes-is apt to give insufficient weight to
domestic norms and will result in undesirable inconsistencies, as some
international courts (or ICC situations) will take account of domestic norms and
others will not. Because we have reason to believe that all international courts
would benefit from the inclusion of local sentencing norms, we should require
all courts to consider domestic laws in some fashion. However, at the other
extreme, requiring the adoption of domestic law ties the international courts'
219. See supra notes 33-36.
220. These include the number of victims and the level of the defendant's responsibility, among
many other factors.
221. Greenawalt, supra note 36, at 1124-25.
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hands too tightly. For one thing, it is not uncommon for states to seek to shield
international criminal offenders from punishment, and domestic sentencing
laws might reflect this perverted perspective. Obviously, we would not want to
require international courts to adopt these sorts of laws. In addition, even where
domestic laws set forth punishment ranges that are prima facie appropriate,
international courts will benefit from some sentencing leeway. I concluded
earlier in this Part that international courts should take account of a variety of
facts and circumstances to construct an optimal sentencing scheme for a
particular conflict or court. Although, as noted, many of those facts and
circumstances will not be knowable at the relevant time, some will. For this
reason, one could imagine instances in which other factors combine to suggest
that the unthinking adoption of domestic sentencing law would be ill-advised.
Given these conflicting concerns, we might decide that an ideal
compromise would be to require international courts to consider domestic law
in the creation of their sentencing schemes, but along with all of the other facts
and circumstances that will be relevant to the court's sentencing scheme. I
worry, however, that if no particular weight is placed on domestic law, it will
get lost among other relevant facts and circumstances. My fear stems in part
from the fact that those who participate in the creation of international courts
are typically Westerners who favor more lenient sentences than the ones
usually governing crimes in states where atrocities take place. Thus, they may
bring to the table a substantive disinclination toward domestic sentences.
However, even if that substantive disinclination does not exist, I fear that an
undifferentiated consideration of factors will not provide domestic law either
the real or perceived influence that would be most beneficial. Given that and
because the inclusion of domestic sentencing law ordinarily provides such clear
benefits, I propose imposing on international courts a presumption that
domestic sentencing law will have substantial and demonstrable influence on
their sentencing schemes unless clear countervailing considerations require it to
play a lesser role.
B.

The Relevant Domestic Law

Our second question-which domestic law should an international court
consider-also includes two sub-questions: namely, which jurisdiction's law
should be considered and which subset of sentencing rules. Turning to the
second sub-question first, an international court should consider the sentencing
law that is most directly relevant to the crimes within the court's jurisdiction.
Most international courts primarily prosecute international crimes (as opposed
to domestic crimes), so they would consult domestic sentencing laws governing
international crimes.
As to which jurisdiction's law should be considered, the question is
relatively easy when the atrocities occurred exclusively on the territory of one
state. In that case, the international court would consider the law of the state
where the atrocities occurred. The question could seem more complicated if it
is known that a substantial proportion of offenders are not nationals of the state
where the crime took place. However, even then, the international court should
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look primarily to the law of the state where the crimes occurred. For one thing,
is "the principal ground for the
law,
as a matter of international• ,.
•
.. territoriality
,,222
In addition, a primary reason for
exercise of criminal jurisdiction.
appealing to domestic laws in the first place is to enhance the legitimacy of the
international court in the eyes of local communities. The views of the
defendants' compatriots are by no means irrelevant, but the views of victims
and the local communities that actually suffered the atrocities are of particular
importance to an international court's reputation and its ability to carry out its
goals. Hence, appealing to their law will provide the greatest advantages.
Of course, more than one domestic law could be relevant, even when all
of the atrocities occurred within the territory of one state, if the atrocities
spanned more than one governmental subdivision, and the subdivisions have
different sentencing laws for international crimes. 223 This scenario is unlikely.
As we will see, many states have enacted no sentencing laws for international
crimes at all, and those that have have typically enacted them at the national
level, not the state or local level. In the unlikely event that a state does boast
different national and local sentencing laws for the same international crime,
then, in principle, the most local of the relevant sentencing laws should have
primary influence because it is that law that is likely to be the most familiar and
legitimate to local populations. In reality, however, the relevant international
officials probably will not have sufficiently certain information about the
locations of the atrocities at the time the sentencing scheme is being drafted, so
appeal to national sentencing law may be required. As it happens, sentencing
norms for violent crimes do not usually vary dramatically between different
regions of the same state, 224 so any differences that do exist are not apt to have
significant practical effect.
The question could seem more complicated if the crimes spanned more
than one state; however, the principles articulated above continue to apply.
First off, as above, the complications may be more theoretical than real. That is,
although there is greater sentencing variation between different states in a
region than there is between different governmental units in a state, the
225
different states of the same region sometimes apply similar sentencing laws.
222. MALCOLM N. SHAW, INTERNATIONAL LAW 654 (6th ed. 2008); Michael P. Scharf, The
United States and the International Criminal Court: The ICC's Jurisdiction over the Nationals of Non-

Party States: A Critique of the U.S. Position, 64 L. & CONTEMP. PROB. 67, 75 (2001); see also Bankovid
v. Belgium, 2001-XII Eur. Ct. H.R. 333.
223. deGuzman, supra note 16, at 27-28 (noting that "sentencing norms can differ dramatically
even within national communities").
224. Heather Ahn-Redding et al., Regional Differences in Sentencing Practices, 7 INT'L J.

PUNISHMENT & SENT'G 138 (2011) (finding, contrary to expectation, that sentencing between United
States regions is more similar than dissimilar).
225. This statement is certainly true for domestic crimes. See Stefan Harrendorf, How to
Measure Punitiveness in Global Perspective: What Can Be Learned from International Survey Data, in
PUNITIVITY: INTERNATIONAL DEVELOPMENTS 125, 136 (Helmut Kury & Evelyn Shea eds., 2011)

(showing graphically sentencing similarities among the countries of Western Europe, on the one hand,
and among the countries of Eastern Europe, on the other, but dramatic differences between the practices
in Western and Eastern Europe). When it comes to international crimes, the picture is harder to decipher,
though some regional similarities can also be identified. For instance, several Caribbean countries have
enacted sentencing schemes for international crimes that differentiate between genocide that results in
death and genocide that does not. For the latter, the penalty in each of these countries is fourteen or
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Thus, an international court may be able to consider the sentencing laws of
more than one state in drafting coherent international sentencing standards that
are both familiar to and respected by local communities. In the event that the
sentencing laws of multiple states where crimes took place do diverge
substantially, the international court can create and apply alternative sentencing
schemes, so that crimes occurring in one state will be sentenced pursuant to one
set of rules and crimes occurring in another state pursuant to another. Although
this may seem burdensome, it is simply an application of the general principle
that domestic norms should substantially inform international criminal
sentencing rules. Most courts and most ICC situations will need only one
sentencing scheme, but in the rare case, more than one will be required.
C. The Absence of Relevant Domestic Law
Our final question asks how an international court should proceed when
relevant domestic sentencing law for international crimes either does not
exist 6 cannot be ascertained, 227 or is objectionable for one reason or another.
The last of these possibilities is the most straightforward to address. Domestic
sentencing laws that contravene human rights norms can have no effect at the
international tribunals. 228 A closer question concerns the death penalty, which
is ostensibly consistent with human rights norms, 22 9 and which is permitted by
numerous domestic laws for the punishment of international crimes, 2 ° but
fifteen years, and for the former, it is life imprisonment or the death penalty. See The Genocide Act of
Dec. 18, 1969, Chapter 10:04, http://www.dominica.gov.dm laws/chapters/chap I0-04.pdf (Dominica);
The Genocide Act of Dec. 3, 1975, Chapter 19, http://www.laws.gov.ag/acts/chapters/cap-191 .pdf (Ant.
& Barb.); The Genocide Act of Dec. 18, 1969, Chapter 85, http://laws.bahamas.gov.bs/cms/images
/LEGISLATION/PRINCIPAL/1969/1969-0029/GenocideActl .pdf (Bah.); The Genocide Act of Apr.
6, 1971, Chapter 10, http://www.geneva-academy.ch/RULAC/pdf state/Genocide-Act-2000.pdf
(Belize). In addition, several neighboring African states punish genocide and crimes against humanity
with death. See Code Penal de la Republique du Mali, arts. 29-32, http://www.droit-afrique.com/images
/textes/Mali/mali%20-%2Ocode%2Openal.pdf (Mali); Loi No. 043/96/ADP du 13 Novembre 1996
portant Code Penal, arts. 313-317, https://www.unodc.org/tldb/pdf/Burkina Faso Penal CodeFr.pdf
(Burk. Faso); Cte D'lvoire, Loi n' 1981-640 du 31 juillet 1981, instituant le Code penal, art. 137-140,
http://www.wipo.int/edocs/lexdocs/laws/fr/ci/ci005fr.pdf (C6te d'Ivoire); Code Pnal du Niger (2003)
tel qu'amend6 par la loi no. 2008-18, arts. 208.1-208.5, https://www.icrc.org/applic/ihl/ihl-nat.nsf/0
/3e747f82e6028e32cl 257084002f7245/$FILE/Niger/o20- %20Criminal%/o2OCode%/202008%/20fr.pdf
(Niger). In other regions, a pattern is harder to discern.
226. This is not an idle inquiry. Nearly fifty percent of states have not criminalized crimes
against humanity, Arturo J. Carrillo & Annalise K. Nelson, Special Report: Comparative Law Study and
Analysis of National Legislation Relating to Crimes Against Humanity and Extraterritorial Jurisdiction,
46 GEO. WASH. INT'L L. REV. 481, 482 (2014), so obviously these states have no laws delineating
sentencing for crimes against humanity.
227. See Duch Judgment, supra note 104, 577; deGuzman, supra note 16, at 27-28.
228. Of course, determining whether a domestic sentencing law does violate human rights
norms may not be so straightforward.
229. See Courtney Brewer, Inch by Inch Toward Abolition: Capital Punishment and
InternationalLaw, 17 ILSA Q. 13, 13-14 (2008).
230. See, e.g., Laws of the Bahamas, CHAPTER 85, THE GENOCIDE ACT (Dec. 18, 1969), http://
laws.bahamas.gov.bs/cms/images/LEGISLATION/PRINCIPAL/1969/1969-0029/GenocideAct
1.pdf
(Bah.); PENAL CODE OF THE REPUBLIC OF BELARUS, arts. 127-128 (July 9, 1999), http://www.wipo.int
/wipolex/en/details.jsp?id=10048 (BeIr.); Laws of Belize, CHAPTER 110, THE GENOCIDE ACT (enacted
Apr. 5, 1971), http://www.geneva-academy.ch/RULAC/pdfstate/Genocide-Act-2000.pdf (Belize);
Criminal Code of the Republic of Kazakhstan, arts. 156, 159(2), 160 (2011) (Kaz.), http://www.wipo.int
/wipolex/en/text.jsp?fileid=257599.
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231
One
which is nonetheless abhorred by a substantial number of states.
be
cannot
penalty
the
death
that
suggest
to
tempting possibility would be
applied in the international courts. This suggestion is tempting, first, because it
accords with reality. The widespread and vigorous opposition to the inclusion
of the death penalty in the ICC's sentencing provisions shows that, no matter
what domestic sentencing laws provide, the death penalty is not a sanction that
will be acceptable to those who create international courts. Thus, a scholarly
proposal to apply the death penalty is a scholarly proposal that will have no
impact in the real world. The suggestion to remove the death penalty from the
range of possible sanctions is also tempting to me in particular because my
previous scholarship has painstakingly detailed the fact-finding difficulties that
plague international courts. 232 The potential for these fact-finding difficulties
to lead to inappropriate convictions should give pause to even the most
committed proponents of capital punishment for international crimes.
Neither of the reasons just articulated for placing the death penalty offlimits is entirely satisfying, however. The fact that a group of powerful states
disapproves of the sanction is not by itself a principled reason to eschew it for
crimes taking place in states that do approve it. And if the fact-finding
difficulties that I identify are so problematic, then they should caution against
the imposition of any form of criminal punishment, not just the death penalty.
Further, removing the death penalty as a possible sanction runs the risk of
undercutting all that we are trying to achieve through the inclusion of domestic
law. Our primary reason for considering domestic law is our belief that doing
so will help legitimate international court sentences in the eyes of local
populations. But perhaps that beneficial effect will not occur if the resulting
sentencing scheme does not include the death penalty. Certainly, many victims
of international crimes desire-intensely-the imposition of the death penalty
233
Equally certainly, they and
for those who commit international crimes.
others in their local communities will be disappointed-perhaps intensely-if
the death penalty cannot be imposed.
Given these circumstances, perhaps the best rule is no rule at all
specifically about the death penalty. My proposal-that international courts
afford domestic sentencing laws substantial and demonstrable influence on an
international court's sentencing scheme unless clear countervailing
considerations require it to play a lesser role-does not mandate the acceptance
or rejection of the death penalty or any other sanction. Thus, it should remain
for each international court to decide. In some cases, the international court will
face such intense opposition to the death penalty from states instrumental to the
court's success that the court may have no real "choice" but to eschew the
death penalty. However, courts that decline to include the death penalty when it
is authorized by domestic law should make substantial efforts to alleviate any
negative effects of that decision on local populations. In particular, these courts

231. Roger Hood & Carolyn Hoyle, Abolishing the Death Penalty Worldwide: The Impact of a
"New Dynamic," 38 CRIME & JUST. 1, 1-2 (2009).
232. COMBS, supranote 94.

233. Ivkovid, supra note 176, at 323.
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should seek to ensure that the remaining domestic laws significantly influence
the international court's sentencing scheme and, even more importantly, that
they are understood by local communities to have significantly influenced the
international court's sentencing scheme.
What should an international court do when domestic sentencing law for
international crimes either does not exist or cannot be ascertained? In that case,
the international court should consider as a proxy the comparative harshness of
the state's sentencing regime for domestic crimes. For instance, the United
States has not criminalized crimes against humanity, 234 so an international
court seeking to consider American sentencing law on crimes against humanity
would have nothing to consider. However, the international court would be able
to ascertain that American sentencing law for violent domestic crimes is at the
harsh end of the global continuum, 235 and it could consider that fact in drafting
its sentencing scheme. Considering the comparative harshness of domestic
sentences might prove useful even when the state in question has easily
ascertainable sentencing laws for international crimes, if those sentencing laws
delineate broad ranges of sentences. Argentina, for instance, prescribes a
sentence of between three and twenty-five years for a crime against humanity
236
Equally indeterminate is Germany's law, which
where no death occurred.
requires a sentence of "not less than three years for certain crimes against
humanity. 237 Certainly, international courts could adopt similarly broad ranges
in their own sentencing provisions, but because the ranges are so broad, they
will not provide international judges much useful guidance. In theory,
international courts could consult domestic case law to help narrow the ranges.
However, domestic prosecutions of international crimes are exceedingly rare,
so the international courts would find little case law to consult. In these cases,
then, useful guidance can be found in the relative leniency or harshness of
sentencing laws for violent domestic crimes.
CONCLUSION

In his 2011 posthumous book, THE COLLAPSE OF AMERICAN CRIMINAL
William Stuntz maintains that the American criminal justice system is
in disrepair largely because it is no longer deemed legitimate by those most
affected by it. Stuntz points out that, whereas in the past, local control over
criminal justice systems legitimated those systems in the eyes of local
communities, 238 local control no longer exists. 239 Those most affected by the
American criminal justice system nowadays are urban African Americans, who
24
0
have little influence over the criminal processes that impact them so heavily.
JUSTICE,

234. Carrillo & Nelson, supra note 226, at 520.
235. See Tonry, supra note 187, at 14-15.
236. Law No. 26.200, Jan. 9, 2007 [Ano CXV Nurnero 31.069] B.O. art. 9 (Arg.).
237. V61kerstrafgesetzbuch [VStGB] [International Penal Code], Jun. 26, 2002, pt. 2, ch. 1, § 7
(Ger.), http://www.gesetze-im-internet.de/vstgb/BJNR225410002.html.
238. WILLIAM J. STUNTz, THE COLLAPSE OF AMERICAN CRIMINAL JUSTICE 30 (2011).

239. Id. at 31-32.
240. id. at 32.
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As Stuntz puts it, "Today, black crime is mostly governed by white judges and
white politicians, and by the white voters who elected them." 24' In Stuntz's
view, restoring control to local communities would provide the American
criminal justice system a legitimacy it now lacks.242
Stuntz's conclusions about the American criminal justice system apply
with even greater force to the international criminal courts. As empirical
researchers Sanja Ivkovi6 and John Hagan put it about the ICTY, "To be seen
as legitimate, justice . . . must be seen as local justice. ' ' 24 3 International
criminal justice systems are no more controlled by those most impacted by
them than modem-day American criminal justice systems are, and, for a host of
good reasons, international criminal justice systems have little likelihood of
becoming locally controlled. But increasing local influence over sentencing-a
feature of international criminal justice that is of particular importance to local
communities-has the potential to substantially enhance the legitimacy of
international courts in the eyes of those communities.
Embracing local influence over sentencing will increase variation in
sentencing between different international courts, but this Article has shown
that sentencing pluralism is all to the good. Although most international
criminal scholarship reflexively assumes that sentencing across tribunals should
be consistent, that assumption has little descriptive or normative foundation.
Descriptively, the international courts are best conceived as discrete bodies that
are not components of a unified criminal justice system. Given that, there is no
empirical basis to assume that they should be governed by the same sentencing
rules or that they should apply the sentencing rules they have in a consistent
fashion. As a normative matter, one might conclude that consistent sentencing
practices would provide certain benefits, but forging genuine agreement on
what those practices should be may be impossible, and any benefits that might
accrue would be outweighed by the costs of uniformity. International crimes
are perpetrated by high-level leaders who orchestrate the atrocities and lowlevel sadists who implement the atrocities. International crimes occur during
international armed conflicts that involve multiple states, civil wars that involve
rebel forces, and large-scale human rights violations that are perpetrated by one
state against its own citizens. International crimes are prosecuted in bodies that
blend international and domestic elements and bodies that do not; they are
prosecuted in bodies that have broad mandates and plentiful resources and
bodies that have narrow mandates and limited resources; and international
crimes are prosecuted in bodies that are created unilaterally, bilaterally, and
multilaterally. Each of these differences matters when it comes to sentencing,
but uniform sentencing practices fail to take any of them into account.
Ideally, each of the above factors-and more-would be considered when
crafting the optimal sentencing scheme for a particular international court.
However, limited information and other constraints often will prevent such a
nuanced and multi-faceted analysis. Happily, what they will not prevent is
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consideration of one factor that is usually knowable and always relevant: the
sentencing laws of the state where the crimes took place. These laws are
relatively familiar to local communities, and they typically reflect local values.
Their inclusion in an international court's sentencing scheme, therefore, can
help legitimize that scheme in the eyes of victims and local communities.
Crime victims-whether international or domestic-are often dissatisfied with
the sentences imposed upon their perpetrators. Including local norms in
international sentencing laws will not dramatically reduce any dissatisfaction
that victims might otherwise feel, but it will add a visible element of local
influence in a realm of tremendous importance to local communities. Some
scholars argue that international courts should apply domestic laws in a wide
variety of arenas. Those claims may have theoretical appeal, but I suspect that
their practical implementation would have little impact on the views and/or
satisfaction of local communities. Local influence over sentencing, by contrast,
has the potential for significant, positive impact.
Such positive impact is keenly needed. International courts face
considerable challenges in their efforts to win the hearts and minds of local
communities. International courts can prosecute only a miniscule proportion of
international offenders, leaving most to walk the streets with impunity.
International courts conduct their prosecutions far from crime scenes and
pursuant to unfamiliar procedures. 244 International courts spend vast sums to
provide fair trials to defendants, 2 45 but they are able to provide virtually no
financial assistance to victims who desperately need it.2 46 When expressing
disappointment, local communities point to these and other perceived failings
of the international courts, and they point to the courts' sentencing. Local
communities perceive international court sentencing to carry tremendous
weight and convey crucial messages, messages as fundamental as the
international community's interest in their suffering and respect for their status
as victims. Incorporating local norms into international criminal sentencing
may or may not change any individual sentences, but it will send a very
welcome message of respect and inclusion to local communities.
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