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William and Mary Law Review

Vorume 12 SumMER, 1971 NuUMBER 4

ARTICLES

TEACHER NEGOTIATIONS INTO THE SEVENTIES -

Rareu P. Duront* aAND RoperRT D. ToBm**

InTRODUCTION
Violence Abead?

Public school teachers stand at the threshold of the second five years
of statutorily mandated collective negotiations with their local boards
of education! The results thus far have been less than satisfactory?

* AB., Brown University, 1951; J.D., Harvard Law School, 1956. Member of the
firm: Dupont, Pavetti & Dupont, New London, Connecticut,

** AB., Boston College, 1964; J.D., Boston College Law School, 1968. Member of
the firm: Dupont, Pavetti & Dupont, New London, Connecticut.

L. For a complete summary with full text of most state negotiation statutes see'D.
Worterr & R. Cuanmy, Tee Law anp Pracrice oF TeaceEr NEecoTIATIONS, appendix
(1970).

2. From September, 1967 to approximately October, 1970, in Connecticut alone,
there have been 26 teacher strikes, chiefly by National Education Association affiliates.
There were three such strikes in 1967, four in 1968, nine in 1969, and ten in 1970.
See Connecticur EpucatioNn AssociaTioN, CoNNEcTiCUT TEACHER STRIKES SINCE 1965
(A publication of the Connecticut Education Association). One major study states:

The strike is the most dramatic form of concerted activity used by teachers
in attempting to generate pressure against school boards, and the frequency
of strikes in public education is rapidly increasing. In 1959, there were four
work stoppages in public schools involving 220 employees with a loss of
440 man-days. These figures rose in 1960 to five strikes involving 10,200
employees with a loss of 17,000 man-days. By 1967 the number of work
stoppages in public schools had risen to 89 involving 96,200 workers at a
cost of 983,000 idle man-days. Complete figures for 1968 are not yet avail-
able. However, there were school strikes in many areas, e.g., Albuquerque,
N.M.; Pittsburgh, Pa.; Montgomery County, Md.; New Haven and Water-
bury, Conn.; San Francisco, Calif.; and New York City. The New York
City strike alone involved 2 loss of about two and one-half million man-days.
D. ‘Worrerr & R. CuaNIN, supra note 1, at 6:81.

[711})
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and, therefore, disruption of school routine will not abate. What
emerges today is a picture of increasing teachpr militancy against grow-
ing obdurateness respecting so-called “board prerogatives”® on the
part of certain of those charged with school administration, who either
cannot, or will not, understand the need for, and the purpose of, collec-
tive negotiations with teachers.

Regrettable as it may be, school boards and teachers are now surely
headed for violent disruption of essential educational services, unless
the course of the past five years is dramatically and immediately re-
versed* without the delays that now appear to be a virtual prelude to
legislative action. Immediate congressional action is needed curbing

3. See, e.g., W, Vause, NEcoTIATIONS: A GUIDE FOR ScHoOL MANAGEMENT 12-14 (1971)
where the author advises school board members -as follows:

Generally, teacher organizations have given the term “conditions of em-
ployment” an extremely broad meaning, while boards of education have
tried to restrict that term to preserve their management prerogatives and
policy-making powers. . .

The [Connecticut Association of Boards of Education] has taken the posi-
tion that “conditions of employment” can be properly interpreted to include
only those matters directly affecting teacher welfare, While there are
many nebulous areas that may overlap working conditions, boards should
not enter negotiations on matters that are predominately matters of educa-
tional policy, management prerogative, or statutory duties of the board
of education.

- .« Examples of educational policy matters are the question as to what
extracurricular activities should be sponsored or supported, curriculum,
class size, and types of specialists to be employed by the system.

. - « Management prerogatives usually include the rights to schedule work,
to maintain order and efficiency, to hire, etc. Among the most highly con-
troversial areas are transfers and assignments. A board of education loses
control over important management functions if it surrenders by contract
exclusive decision making power on these matters,

Statutory duties are those duties and responsibilities that the General Assem-
bly has determined are most properly discharged by the representative pub-
lic body—the board of education. For example, boards of education have the
statutory duty to select textbooks and to determine curricolum.

Compare D. WoLLETT & R. CHANIN, supra note 1, at 6:34-6:42.

4. Even as this article is written, Newark school teachers concluded a strike of
almost two months’ duration, in which physical violence was said to have occurred,
and as of April 1, 1971, radio news bulletins claimed that the presiding judge had
signed secret bench warrants for the arrest of certain picketing school teachers.

Associated Press reports indicated that two mediators had resigned when their recom-

mendations were declined by the school board. New London Day, March 30, 1971, at
18, col. 6.
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the abuses uncovered by past failures while preserving the more salutary
reforms.5 ‘ o A )

Unfortunately, however, vigorous attempts are being made to weaken
the infant teacher organizations by methods rarely found, and never
countenanced, in the private sector® since the passage of Norris-La-
Guardia? and Landrum-Griffin.® Not surprisingly, therefore, it is hard
to resist analogies between militancy in the civil rights movement and
student activism and the teaclier effort to win respect at the bargaining
table in contract determination procedures.®

Even the most timid teachers have, wherever possible, cast off the
old garments of “collective begging” or “organized supplication” for
the raiments of collective negotiations (in a professional context). But
when the hard won new rights prove to be less than the teachers’ ex-
pectations, or when these rights are watered-down by ineffective or
non-existent administration, and when school board members and the
school executives are prodded toward extreme assertions of management
prerogatives (in a business context),!® the entire process tends to dis-
integrate into a morass of collective frustration. The resulting impasse
procedures, mediation, arbitration (non-binding), or fact finding con-
ducted in many cases accomplish little! at a great expense.? The

5. Legislation was advanced by the National Education Association as S. 1951 and
HR. 12-484, 91st Cong., 1st Sess. (1969).

6. With few exceptions, school boards persist in obtaining injunctive relief rather
than yield to teachers, even where, as in Newark, the mediator urges the board to
do so. See note 4 supra. See also D. WoLrtert & R. CHANIN, supra note 2, at 6:1-6:22.

7. 29 US.C. §§ 105-115 (1964).

8. 1d. 88 153 et seq. (1964).

9. See gemerally Oberer, The Future of Collective Bargaining in Public Employ-
ment, 20 Las. L.J. 777, 778 (1969).

10. See CoNNECTICUT ASSOCIATIONS OF SCHOOL SUPERINTENDENTS, LOOK TO THE '70°s at
10 (1970).

11. In Connecticut, the following figures reflect the contract disputes which ad-
vanced to mediation and arbitration. .

School Year Mediation Settled Through Arbitration
Mediation
1965-66 16 11 )
1966-67 14 8 5
1967-68 22 16 6
1968-69 25 14 11
1969-70 38 15 22

Letter from Kenneth H. Lundy, Consultant, Teacher-Board Negotiations, Connecticut
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level of frustration can only continue to rise until the polarization of
the parties becomes total and violent disruption of school activities
ensues.

A critical examination, therefore, of the major areas of disagreement
between teacher organizations and boards of education is attempted in
this article and some solutions, tentative to be sure, are posed. To this
end we will discuss experiences in negotiations; impasse resolution, in-
cluding mediation, fact-finding or advisory arbitration; the teachers’
strike or work stoppage; the anti-teacher injunction and post injunction
problems. While we have tried to suggest, where possible, methods and
practices which we believe will be useful in ameliorating the difficulties
we apprehend, to resolve this problem there must ultimately be recog-
nition of co-determination of educational policy®® and an enlightened
attitude on the part of school management toward contract terms in-
volving non-academic matters.

History of Teacher Negotiations

The history and present posture of the teacher drive to achieve col-
lective negotiations is too well known to require more than a cursory
summary.}* Simply stated, however, teachers form a significant portion
of the more than twelve million pubhc employees now struggling for
recognition or commencing organization efforts.’® Some twenty-four
states have enacted some form of teacher bargaining statute.’® Teachers,

'

State Department of Education, to Attorney Ralph Dupont, April 6, 1971. See also
McKelvey, Fact Finding in Public Employee Disputes: Promise or Ilusion?, 22 Inp.
& Las. Rer. Rev. 528 (1969).

12. In at least one case, in the author’s experience, arbitration fees and costs, -ex-
clusive of counsel fees, exceeded $10,000. Although the result in the particular case
included detailed findings and recommendations of three attorneys, two of whom had
had broad experience in private sector contract negotiations, the decision was not
implemented by the parties Moreover, it is often claimed that contract arbitration,
by a single local in the private sector, may cost the local as much as $50,000. See also
Address by Irving Abranson, N.Y. Times, May 30, 1971 at 32, col. 5.

18. But see, e.g., Pope & Vause, Metamorphosis of Public School Management: Five
Acts in a Continuing Negotiations Scenario in Connecticut, 2 ConN. L. Rev. 285, 303-05,
318 (1970). .

14. An excellent general history of the more significant developments, statutory
enactments, court decisions arid organizational activities is contained in D. WoLterr
& R. CHANIN, supra note 1.

15. See Werne, A Legal Guide To Labor Realtions In The Public Sector, in CoL-
ecTive BarearNiNe For PusLic Emprovees 128 (PLI ed. 1968).

16. See note 1 supra.
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however, are often separated from their fellow public employees by
differentiating legislation” and court decisions.!®

The legislative enactments have occurred principally since 1964
and the opening salvo is said to have been President Kennedy’s promul-
gation of Executive Order 10988 on January 17, 1962.2° For many
years prior to 1962, however, teachers often sought, and sometimes
won, court approval for local collective negotiation procedures which
were arrived at by agreement with the boards of education concerned.?
Indeed, recommended impasse procedures were written and imple-
mented in the early sixties with the assistance of state departments of
education acting in concert with representatives of teachers and school
board organizations.*® Thereupon, attempts were promptly made at
collective negotiations.?® This was especially true in Connecticut which
had already witnessed a major teacher strike in Norwalk in 1946.2*

The executive director of the Connecticut Association of Boards of
Education has described the setting in which teachers found themselves
in 1965:

Before the enactment of Public Act 298 (Conn. P.L. 298, 1965
Sess.) boards of education in Connecticut often dealt with teachers
in a fashion similar to parents supervising children. . . . Just as

17. See, e.g., N.J. STAT. ANN. §§ 34:13A-3, -5 (1965).

18. Cf., e.g., Norwalk Teachers' Ass'n v. Board of Educ,, 138 Conn. 269, 280, 83
A.2d 482,484 (1951).

19. States enacting such laws are Alaska, California, Connecticut, Florida, Hawaii,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Nebraska, Nevada, New Hamp-
shire, New Jersey, New York, North Dakora, Oregon, Pennsylvania, Rhode Island,
South Dakota, Texas, Vermont, Washington, Wisconsin. See note 1 supra.

20. See Werne, supra note 15, at 128.

21. See, e.g., Norwalk Teachers’ Ass’n v. Board of Educ., 138 Conn. 269, 83 A.2d
482 (1951) (a landmark case of this type).,

22. See, e.g., ConnecticuT STATE Boarp oF EpucAtioN WoRkING RELATIONS BETWEEN
Boarps oF EpucaTioN aNp TEACHERS ORGANIZATIONS, BULLETIN 85 (1962). See also, D.
WorLerr & R. CHANIN, supra note 1, at 1:6-1:7.

23. D. Worierr & R. CHANIN, supra note 1, at 1:6-1:7.

24. In 1946 there was a dispute between the Norwalk Teachers Association and the
Board of Education respecting salaries. The Association represented two hundred and
ninety-eight of the three hundred teachers. Two hundred and thirty of the teachers
rejected the individual contracts offered and refused to return to work. After extended
negotiations in which the governor of Connecticut took part, a master contract was
reached which recognized the Association as the bargaining agent for all of its members,
defined working conditions, and set up a grievance procedure and salary schedule.
Thereafter, the teachers returned to work. See Norwalk Teachers’. Ass’n v. Board of
Educ., 131 Conn. 269, 271, 83 A.2d 482 (1951).
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some parents view their role as benign sovereigns, some boards
determined salaries and other conditions of employment without
consultation with the staff, other than the superintendent.?s

The constantly increasing number and irtensity of teacher work
stoppages since 1966?° and the deepening sense of teacher frustration
indicated thereby may be but slight indication of the extent to which
school management actually fails to meet even the minimal require-
ments of existing state laws and adheres to notions and attitudes which
simply refuse to yield to the present day needs of teachers.?” These
needs include recognition of professional status, freedom from intoler-
able, bureaucratic rule-making (including selective enforcement of such
rules), and community acceptance of teacher pay scales commensurate
with the value of the service rendered the community.

Teachers should neither suffer from the erosion of an inflation not of
their making nor be denied a fair share of the annual growth in the
gross national product which they have done much to make possible.
On the other hand, the cities are faced with a tax base too narrow and
an allocation of responsibility. too great to provide essential services.
Although educational needs may not be first in the order of local budget
priority, it cannot be denied that education is a close second and that

25. Pope & Vause, supra note 13, at 287,
26. See note 2 supra.

27. Some indication of the backward-looking views of school managers can be found

in CoNNECTICUT ASSOCIATIONS OF ScHOOL SUPERINTENDENTS, supra mote 10, at 8:
Finally, the issues of school board-teacher negotiations: If school systems
are to innovate and respond at the local level of today’s education and social
challenges, it is imperative that the inherent and reserve powers of the-State
with respect to public education and the delegated powers of the local
school board must not be assigned, through negotiations, to employees of
the public school system, no matter how competent and altruistic such em-
ployees may be.

The powers of our school boards, through negotiations, are continually
being whittled away, and the ability of school boards to respond flexibly
to the changing conditions of a modern society has become seriously limited
and retarded. The usefulness of the school board, as an instrument of state
and local responsibility, has become measurably diminished.

The confusion about what is and what is not negotiable between em-
ployer boards and employee teacher organizations must be eliminated. The
uncounted hours of controversy must be reduced so that the energies of both

. parties may be devoted to the serious matters of planning and programming

to meet the direct needs of children.
The conclusion last stated appears forward looking, even if inconsistent with the
major premise. :
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improper budgetary priorities are partially to blame for the present
financial crisis.?® The parties must recognize their respective problems
and seek a full understanding of them.

The Militant Boardman

‘Whether due to lack of tax revenue or other causes, it will not be
denied that teacher militancy is now being vigorously countered by
school boards which turn with increasing frequency to regional or
state organizations of board members with paid staff and a budget
supported in large measure by contributions of public funds.? The
teacher Jobbyist may now be met by an equally militant board lobby-
ist,* following the model of the labor unions and the associations of
employers. Both sides have access to seemingly tireless printers and
have commissioned a veritable deluge of bulletins and reports, designed
as much to boost morale as to inform.

To complete the picture of the parties’ positions five years after the
passage of the first significant legislation in the field, it is necessary to
add that board members are apparently now convinced that they have a
legislative mandate to make educational policy; and that the exercise
of this mandate, in accordance with their conception of public interest
in education, is exclusively a board prerogative.®* Although it would
seem that these views are hardly conducive to a sound professional re-
lationship with teachers, who themselves claim a considerable expertise

28. See gemerally, Lindholm, Financing Public Education and the Property Tax,
29 Am. J. Econ. & Soc. 33 (1970).

29. See, e.g., Pope & Vause, supra note 13 at 291, Connecticut Association of Boards
of Education, Inc., 1 Necotiations No. 2 (Oct. 9, 1968) outlines the role of the Con-
necticut Association in negotiations:

CABE acts primarily as a catalyst in negotiations, Supporting services of
research and mediation consultation are established CABE services. CABE’s
legal service is distinguishable from that offered by attorneys in private
practice or municipal attorneys, We prepare opinions concerning the in-
terpretation of statutes, cases or contract language and occasionally enter
a case as a friend of the court (amicus curiae) but we do not represent
boards in law suits or negotiations. Any information or opinions we have
concerning the legal implications arising from a given set of facts are
available to member boards and their superintendents, professional negoti-
ators Or tOWN attorneys upon request.

30. See generally, Speech by Hon. Audry P. Beck, Representative, Connecticut Gen-
eral Assembly, to delegates from all school boards, in New London Day, March 30, 1971,
at 3, col. 1.

31. See W. VausE, supra note 3.
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and deep professional interest in the same subject,®* boards are being
urged, nevertheless, to do battle on pain of conviction of the charge of
breach of public trust.3® Fortified by private, and occasionally self-
indulgent, statutory constructions,® the boardmen now appear to be
mounting a feverish effort of their own to preserve board authority
from further incursions by teachers and, in some cases, even to reverse
previous accords, as expressed in existing contracts.?® It is against this
background that the experiences of the past should be examined, today’s
problems analyzed, and recommendations made for their solution now
and in the future.

‘WHAT'S AHEAD FOR THE INEGOTIATORS?

Co-determination vs. Management Prerogative: The Scope
of Negotiations

It would seem that when teachers speak of achieving professional
status through collective bargaining or express concern over whether
labor organization tactics are suitable in “professional negotiations,”
they are manifesting a desire to bargain with respect to all matters gen-
erally embraced under the heading, “educational policies,” and usually
view these issues on a parity with monetary concerns.*® When school
administrators defend the role of board members in determining edu-
cational policies,” they are frequently only displaying concern for con-
tinued exclusive determination of an array of working conditions, per-
sonnel policies, work rules, and like matters.

It is doubtful whether either side has been totally frank about its po-
sition. It would seem to be a time for candor, however, and teachers
should not hesitate to state that they are peculiarly fitted by training,
experience, and professional motivation to determine educational policies.
Major policy considerations and overall goals inevitably require a true

82. See Brown, Professors and Unions: The Faculty Senate: An Effective Alterna-
tive to Collective Bargaining in Higher Education?, 12 Wm. & Mary L. Rev. 252, 267-68
(1970).

83. See, e.g., note 27 supra.

34. Compare Pope & Vause supra, note 13, at 303-304 awith CoNN. GEN. StaT. ANN.
§ 10-153d (Supp. 1970).

35. Associated Press reports in the Newark strike indicated: “The union won bind-
ing abritration in the last contract, but the board wants to weaken the clause. The
board has lost almost all the arbitration cases.” New London Day, March 30, 1971, at
18, col. 6.

36. See Brown, supra note 32, at 267-68.

37. See, e.g., CONNECTICUT ASSOCIATIONS OF SCHOOL SUPERINTENDENTS, szupra note 10,
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community consensus for their implementation, expressed by the elec-
torate through its public officials.

Superintendents of schools should make clear that the board’s ex-
pressed wish to retain control over educational policies (tenure, selec-
tion of junior management personnel and faculty appointments gen-
erally, establishment of school calendars, length of school day, rule-
making with respect to use of teacher mail boxes and school bulletin
boards, curriculum development, class size, job descriptions, and a host
of related matters) is but the expression of the professional administra-
tors’ desire to retain as much control as possible.

Such matters have been, and foreseeably will continue to be, under
the direct control not of board members but of their designated repre-
sentatives. Indeed, it is seriously to be doubted whether the expression,
“board prerogative,” enjoyed particularly great vogue in those halcyon

.days when the superintendent painstakingly -acquainted each newly
elected board member with the creed: matters pertaining to administra-
tion are peculiarly the function of the administrator and in these matters
school board members ought not interfere. Thus, the superintendent
hired personnel, made promotions, wrote job descriptions, settled tenure
upon the worthy, discharged the unfit, and even prepared board by-
laws, minutes and agenda.
~ Anyone concerned with collective negotiations, therefore, should
recognize that board members probably never determined for them-
selves, without professional assistance, those questions they now claim
to be exclusively in their domain®® Management prerogatives in private
@ndustry are readily distinguishable, since those asserting the prerogatives
are usually qualified by training and experience to exercise it and fre-
quently must bear a large share of the financial consequences of failure.
If one recognizes that it is merely rational behavior for trained educators
to desire to formulate policies for public education in a meaningful
way,* and if one also recognizes that school boards are not leaders of

38. See, e.g., Pope & Vause, supra note 13.
39. See Brown, supra, note 32. See also WoLLETT, The Coming Revolution In Public
School Management, 67 Mica. L. Rev. 1017, 1026-27 (1969) where the author notes:

The revolution in public school management is making its impact felt in
other areas traditionally regarded as the prerogatives of local school boards
and administrations. Some recent collective agreements negotiated between
school boards and teacher organizations provided for teacher involvement
in recruiting new faculty members. For example, one agreement in New
York requires that teachers elected by their colleagues at the school, sub-
ject, or departmental level interview candidates for teaching positions during
the recruiting process.
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on terms more favorable than were offered prior to the injunctiom. It
is suggested that school administrators, therefore, will probably not
find the injunction wholly satisfactory.

Injunctions: What's Abead?

Some teacher organizations, unwilling to obey the court order, seek
to dissolve the injunction, or otherwise proceed under judicial decrees
substituted for school board policies. The resultant disobedience of
court orders has brought contempt sanctions of major magnitude.
Through March 30, 1971, according to an Associated Press tally, strik-
ing Newark teachers had been fined more than $200,000 (at the rdte
of $7,500 for each day) and three union officers were sentenced to six
month terms for contempt.’?®

Without drastic reforms, the number of injunctions issued against
teachers, the number of contempt citations, and the number of teachers
jailed under such contempt citations can be expected to increase dra-
matically in the seventies. The ease with which injunctive relief has
been obtained in most states has undoubtedly had a debilitating effect
on impasse procedures such as mediation, fact-finding, and arbitration.
Strict application of traditional equitable concepts such as irreparable
harm and clean hands (good faith in the context of professional collec-
tive negotiations), and denial of injunctive relief where appropriate,
would seem in order pending corrective legislation.

Right to Strike: Comnstitutional Protection

Injunctions obtained by school boards in the face of a no contract—
no work position taken by the teachers have generally been attacked on
constitutional grounds. To date the arguments have failed.!® In the
absence of a contract, teachers have argued that an injunction ordering
them to refrain from withholding services violates the involuntary servi-
tude provisions of the thirteenth amendment.®® Acceptance of the
teachers’ position on involuntary servitude would, of course, recognize
their right to strike without limitation, a stance which no court has yet
been willing to take.

129. New London Day, March 30, 1971, at 18, col. 6.

130. See, e.g., City of Manchester v. Manchester Teacher’s Guild, — N.H, —, 131
A2d 59 (1957); City of Pawtucket v. Pawtucker Teachers Alliance, Local 930, — R.L
—, 141 A.2d 624 (1959).

131, See, e.g., School Dist, For City of Holland v. Holland Educ. Ass’n, 380 Mich.
314, 157 N.W.2d 206 (1968).
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A second argument against the constitutionality of injunctive relief
is that it deprives the teachers of fundamental rights guaranteed by the
due process clause of the fourteenth amendment.’®® The New York
Court of Appeals, in sustaining the constitutionality of the Taylor Law,
held that the fourteenth amendment did not grant to any person an
absolute right to strike, and that the right is subject to the qualification
that a strike for an illegal purpose may be enjoined.’*®

Recognition of a limited constitutional right to strike, would, like
strict application of equitable principles, provide a meaningful alterna-
tive to the automatic injunctive relief presently available in most states.
Presumably, injunctions would be available only upon a showing of a
clear and present danger to the well-being of the community.*** No one
would seriously contend that the right to strike is absolute. But because
it involves fundamental liberties, the question of what overriding state
interest is to be protected arises. Does the mere fact that teachers
failed to teach for a few days justify the granting of affirmative relief
when viewed in the constitutional context of the right sought to be
exercised? It has been aptly stated:

132. See, City of New York v. DeLury, 23 N.Y.2d 175, 243 N.E.2d 128, 295 N.Y.S.2d
901 (1968), appeal dismissed, 384 U.S. 455 (1969).

133. Id. at 182, 243 NE2d at 131, 295 N.Y.S.2d at 906.

134. In Dorchy v. Kansas, 272 U.S. 306 (1926), Justice Brandeis noted that while
there is no absolute right to strike the right is constitutionally protected, and -attempts
to curtail it will be scrutinized closely. Similarly, in Stapleton v. Mitchell, 60 F. Supp.
51 (D. Kans. 1945), appeal dismissed, 326 U.S. 690 (1945), the court recognized a
limited right to strike based on constitutional grounds and subject to abridgement only
upon a showing of clear and present danger to the community.

Tn the recent decision of Postal Clerks v. Blount, 39 USL.W. 2565 (D.C. Cir.
March 31, 1971), Judge Wright, while concurring in the majority decision which
refused to recognize a right to strike by public employees noted:

It is by no means clear to me that the right to strike is not fundamental. The
right to strike seems intimately related to the right to form labor organi-
zations, a right which the majority recognizes as fundamental and which,
more importantly, is generally thought to be constitutionally protected
under the First Amendment—even for public employees. See Melton v. City.
of Atlanta, 39 LW 2469 (N.D. Ga. 1971); Atkins v. City of Charlotte, 296
F. Supp. 1068, 37 LW 2517 (W.D.N.C. 1969) .....

Nevertheless, 1 feel that I must concur in the result reached by the majority
in . . . its opinion. As the majority indicates, the asserted right of public
employees to strike has often been litigated and, so far as I know, never
recognized as a matter of law. . . . If the right of public employees to
strike—with all its political and social ramifications—is to be recognized and
protected by the judiciary, it should be done by the Supreme Court which
has the power to re]ect established jurisprudence and the authorlty to en-
force such a sweeping rule. T
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Schools are closed for Summer, Christmas, Easter and Thanks-
giving vacation, for football games, basketball tournaments, har-
vesting, teachers conventions, inclement weather, presidential visits
and for a host of other reasons without anyone getting excited
over the harm done to the children but if schools are closed for
one day as a result of a teachers’ strike, the time lost supposedly
constitutes irreparable damage to them. Intellectually, this is not an
overwhelming argument.138

Public employment does not automatically call for second-class treat-
ment.”*® The effect of a strike by public employees and a determination
of the relief to be granted by the court should depend almost entirely
on the nature of the employment and its relationship in the circumstances
to the safety and well-being of the community. Government may have
an interest in prohibiting a strike by firemen or policemen that overrides
constitutional guarantees otherwise controlling. Significantly, however,
the janitorial staff of the local town hall occupies precisely the same
employment relationship as the police or fire officers, although the pub-
lic interest in a work stoppage is hardly ideéntical.

There is no magic in starting the school year the week after Labor
Day. In most cases, the board could not show a “grave and immediate
danger to the community” which would override the exercise of free-
dom of speech, for example, by the teachers. At most, 2 work stoppage
would amount to a mere extension of the summer recess, without the
slightest jeopardy to completion of the school year. Admittedly, a strike
might continue over such a long period of time that the state’s over-
riding interest would require the most extreme equitable remedies. At
that moment, however, a “grave and immediate danger to the com-
munity” would exist and hence, there would be no right to continue the
strike.

It is suggested, therefore, that a total prohibition on the right to col-
lectively refuse to render teaching services is overly broad. It is clear
that, even in those cases where disparate treatment between public and
private employees is justified, the state must draw its restrictions in

185. M. LisermaN & M. Moskow, CoLrecrive INEGOTIATIONS FOR TEACHERS 299 (1966).

136. Keyishian v. Board of Regents, 385 U.S. 589 (1967), eliminates the claimed
distinction between public and private employment insofar as basic constitutional pro-
tections are concerned. The Keyishian doctrine is simply stated: in order to justify
disparate treatment between public and private employees the result must be explainable
in terms of some overriding state need having the closest possible nexus to protection
of the essential functions of government. See also Garrity v. New Jersey, 385 US.
493 (1967).
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terms sufficiently narrow to reach only that area legitimately entitled to
protection.'?

Right to Strike: Statutory Protection

The blanket prohibition approach to strikes and work stoppages in
public education per se, with consequent restraint through injunctive
relief, has caused more problems than it has solved. Recognition of the
existing imbalance against teachers has been slow to come. However,
recent legislation in Hawnaii,®®® Vermont,”®® and Pennsylvania’*® has
modified this approach.

Perhaps the most liberal legislation affecting public employee collec-
tive negotiations was passed by the Hawaii legislature in May of 1970.14!
A public employment relations board consisting of two management,
two labor, and one public representative is established to carry out the
legislation.’2 Refusal to bargain in good faith is defined as a prohibited

187. In Shelton v. Tucker, 364 US. 479 (1960), the Supreme Court ruled uncon-
stitutional an Arkansas statute which required all teachers to file annually an affidavit
containing the names of all organizations to which they belong. The Court stated:
In a series of decisions this Court has held that even though the govern-
mental purpose be legitimate and substantial, that purpose cannot be pursued
by means that broadly stifle fundamental personal liberties when the end
can be more narrowly achieved. The breadth of legislative abridgement
must be reviewed in the light of less drastic means for achieving the same
basic purpose.

Id. at 488.

138. Hawan Rev. Star. §§ 89-1, -20 (Supp. 1970).

1389. VT. StaT. ANN. tit. 16, § 2010 (Supp. 1970) provides:

No restraining order or temporary or permanent injunction shall be granted
in any case brought with respect to any action taken by a representative

- thereof in connection with or relating to pending or future negotiations,
except on the basis of findings of fact made by a court of competent juris-
diction after due hearing prior to the issuance of the restraining order or
injunction that the commencement or continuance of the action poses a
clear and present danger to a sound program of school education which in
the light of all relevant circumstances it is in the best public interest to pre-
vent. Any restraining order or injunction issued by a court as herein pro-
vided shall prohibit only a specific act or acts expressly determined in the
findings of fact to pose a clear and present danger.

140. Pa. StaT. ANN. tit. 43, § 1101, 1002 (Supp. 1970) provides:

If a strike by [teachers] occurs after the collective bargaining process . . .
[has] been completely utilized and exhausted. it shall not be prohibited un-
less or until such a strike creates a clear and present danger or threat to
the health, safety, or welfare of the public.

141. Hawair Rev. StaT. §§ 89-1, -20 (Supp. 1970).

142. 1d. § 89-5.
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practice.™® If both parties agree, an impasse may be submutted to final
and binding arbitration.** Mediation and fact-finding under the auspices
of the board are available 1 the case of impasse*® The most far
reaching feature of the act, however, 1s that 1t accords a conditional right
to strike to all public employees who are represented by an exclusive
bargaming representative.!*® As a condition to a strike, the employee
organization must submit the dispute to mediation and fact-finding.1#”
The statute also requires a sixty-day cooling-off period after the publi-
cation of a fact-finding award as well as the filing of a ten-day notice
of intent to strike.* Where a strike threatens public health or safety,
the state board will mvestigate an employer’s petitton and may set re-
quirements to avord or remove such danger.*® The Hawaii legislation
represents a realistic attempt to reconcile the conflicting mterests m-
volved 1 public sector disputes. It may provide a format for national
legislation 1 the seventies.

Treacurr ProTECTION UNDER THE Crvir RicaTts AcTs

Doubtlessly the seventies will witness a considerable mncrease mn liu-
gation directed agamst school boards and therr mimons pursuant to the
cwil rights acts.® In the past two years teachers have won significant
victories as the application of the Civil Rights Act of 1871 was ex-
tended to fact situations mvolving teachers’ rights. The federal courts
have sustamed teachers i the exercise of the constitutionally protected
rights of speech’ and association,’®® and have required due process,
both substantive and procedural, of school boards i the employment
relationship with their teachers.5*

In McLaughlin v. Tilendis,'5> non-tenure teachers were ordered rein-

143. 1d. §§ 89-13(a) (5), (b) (2).

144. Id. § 89-11(b).

145. Id.

146. Id. § 89-12(b).

147. Id.

148. Id.

149. 1d. § 89-12(c).

150. See generally C. Antieau, FEpEraL Civin Ricurs Acr: Cmvit. Pracrice (1971).

151, 42 US.C. § 1983 (1964).

152. See, e.g., Pickering v. Board of Educ., 391 U.S. 563 (1968); Los Angeles Teachers
Union v. Los Angeles City Bd. of Educ., 71 Cal.2d 551, 455 P.2d 827, 78 Cal. Rptr. 723
(1969)

153. See, e.g., Keyishian v. Board of Regents, 385 U.S. 589 (1967).

154. See, e.g., Lucia v. Duggan, 303 F Supp. 112 (D.Mass. 1969).

155. 398 F.2d 287 (7th Cir. 1968).
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stated, after dismissal for conduct related to activity on behalf of a
teachers’ organization. Significantly, in Keefe v. Geanakos,'5® the First
Circuit not only protected the teacher’s academic freedom (by extend-
ing to him the benefits of free speech in his classroom), but also found
a constitutional requirement that dismissal must be based on prior warn-
ings and founded on proof of violation of a specific regulation clearly
prohibiting the complained of conduct. Moreover, the dual remedies
of teacher reinstatement and money damages, under the Civil Rights Act
of 1871, were approved in Gouge v. Joint School District,'™ against
the defense of school board immunity.

The seventies may witness one or more tests of state laws which cate-
gorically forbid teachers’ strikes in every circumstance.’®® Certainly
an application for injunctive relief'* to restrain the enforcement of such
a state statute and the administrative orders of state and local boards
taken pursuant thereto will be made, possibly this summer or fall. It
would seem that the opportunity for success will be greatest in cases
where teachers have no signed annual employment agreements, arc
without a contract, and have otherwise complied with all state laws re-
quiring good faith in collective negotiations, including exhaustion of the
established impasse procedures. The remedy by way of motion to dis-
solve a state court temporary injunction would not seem to be ade-
quate,'® especially where an immediate appeal to the highest state court
cannot be had by reason of the failure of the lower court, or the school
board, to apply the provisions of the state’s “little Norris-LaGuardia
act” to the case.!® In such instances, immediate resort to a three~-judge
federal district court would be proper, and it would seem that a sub-
stantial federal question is necessarily involved.

Thus, teachers, absent effective labor legislation according protection
for the exercise of their constitutionally protected rights, have opened
new vistas in the federal courts. This positive movement will, no doubrt,
continue. A sound national policy toward teacher-board relations can-

156. 418 F.2d 359 (st Cir. 1969).

157. 310 F. Supp. 984 (W.D. Wisc. 1970).

158. See, e.g, Me. Rev. Star. Anw. dt. 26, § 964(3) (1969).

159, An action for injunctive relief restraining the enforcement of a state statute
would require a three-judge district court panel. 28 US.C. § 2281 (1964).

160. See, e.g., Conn. GEN. StaT. ANN. § 10-153¢ (Supp. 1970) and note 124 supra.

161. See, e.g., Conn. GEN. StaT. ANN. § 31-118 (1958) providing a speedy appeal to
the Supreme Court where injunctive relief is granted or denied in a case arising out
of a private sector labor dispute.
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not evolve solely from court decisions, however, and the recommenda-
tions made herein for legislative action are no less urgent.

SomE RECOMMENDATIONS ¥FOR THE SEVENTIES

Pending a national legislative solution, the judiciary must take an ap-
proach that it has been largely unwilling to take in the sixties. The anti-
teacher injunction has not proved a simple solution to a problem which,
unchecked, is growing increasingly more complex. The courts hereafter
must strictly apply recognized equitable principles, such as irreparable
harm and clean hands. Judicial recognition of a constitutionally based
limited right to a strike would also appear just. Moreover, it is only
reasonable for the courts to apply and extend civil rights legislation to
teachers in their relationships with school boards.

The judiciary, however, is not particularly well suited to solve the
complex problems discussed herein. There exists an urgent need for
legislation, national in scope. Such legislation must recognize teachers’
rights to engage in the determination of educational policy. All levels
of impasse resolution must provide for the imposition of sanctions on
any party not proceeding in good faith. Furthermore, the present im-
balance in favor of boards of education must be rectified by statutory
recognition of a right to strike by teachers who have in good faith ex-
hausted available administrative procedures. The right should be denied
only upon a showing of clear and present danger to the public health and
safety. In such cases, provision must be made for final resolution of the
dispute by binding arbitration before an impartial tribunal of full-time
experts in teacher-board relations. Funds should be provided for the
training of these personnel now and in the future.

While the need for national legislation is clear, a role may be pre-
served for those states seeking good faith solutions, as many have yet to
do, by providing exemptions for those states with legislation as extensive
as the federal law. Absent drastic change, we may see in the seventies
a total breakdown of our educational systems and a complete reversal
of the moderate gains made in the past half decade.



