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William and Mary Law Review

VoLumE 14 FALL, 1972 NUMBER 1

ARTICL ES

JUDICIAL ADMINISTRATION: THE WILLIAMSBURG
CONSENSUS-SOME ERRORS AND OMISSIONS

JAMEs G. FRANCE*

Courts, particularly state trial courts, have been under increasing
criticism in recent years for their inefficient disposition of the contro-
versies brought before them for decision. The attack has proceeded
on many fronts: the movement of important public policy questions in
taxation, school management, elections, and legislative representation
from the state to the federal courts; the setting aside of criminal con-
victions for violation of the constitutional rights of defendants; the
production-line methods of the criminal courts, coupled with the slow-
ness of the criminal process; and the huge backlogs and consequent
delays in hearing and deciding personal injury litigation. The delay in
personal injury litigation is an important contributing cause to the
pressures for "no fault" insurance, and because many state legislatures
as well as Congress have seriously considered the adoption of no fault
plans, this last criticism seems to be the most telling of all.

As a result of these criticisms, and to remedy the apparent weakness
of the court systems, more than a dozen states are examining various
reforms.' The agencies and consultants recommending the reforms

* A.B., Brown University; LL.B., Yale Law School. Project Director for Tennessee
and South Carolina court surveys, Institute of Judicial Administration, Inc. Formerly,
Judge, Court of Appeals, 7th Appellate District, Ohio.

1. A partial list of the reforms adopted, in progress, or in study is as follows:
Florida

Structural reform of all trial courts was recommended in 1971. A constitutional
amendment package embodying these reforms was adopted in March, 1972.
Georgia

Pilot studies began in 1971; full scale studies commenced in April, 1972.
Illinois
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vary from state to state. For example, several states utilize local bar
resources or state university institutes of government, with a minimum
of outside consulting aid;2 other states rely heavily upon independent
consultants such as the Institute of Judicial Administration,8 the Ameri-
can Judicature Society,4 or the Institute of Court Management.'

As different institutions have examined these problems, a variety of

Structural and administrative reforms of general and limited jurisdiction trial courts
were completed in the late 1960's.
Kentucky

Studies were initiated in 1971.
Louisiana

Administrative reforms in general jurisdiction and appellate courts were recom-
mended in March, 1972.
Maine

Limited jurisdiction court reform was completed in 1961; general jurisdiction court
admifiistrative reforms were recommended in 1970.
Mississippi

A survey of court structure was completed in 1969.
New Jersey

Structural and administrative reforms in the general jurisdiction and appellate courts
were completed by the 1950's; restructuring and integration of the limited jurisdiction
courts into the unified system was recommended in 1971.
North Carolina

Structural and administrative reforms of appellate, general, and limited jurisdiction
courts were initiated in the mid-1960's and completed in 1971.
Ohio

Structural reforms of general jurisdiction courts were completed in 1968; administra-
tive and procedural reforms were initiated in 1970-71.
Pennsylvania

Structural reform, including special constitutional provisions affecting the Philadelphia
criminal process, were completed in 1968.
South Carolina

Structural reform of all courts was recommended in 1971.
Tennessee

Structural reform of all courts was recommended in 1971.
Virginia

Structural reforms were recommended in 1971-72.
In addition there are several studies which probably will result in proposals for

reform in the following major cities: Boston, Detroit, Providence, Minneapolis, Cleve-
land, Fort Wayne, Miami, and Philadelphia.

2. These states include Pennsylvania, Ohio, Mississippi, North Carolina, Virginia, and
Kentucky.

3. The Institute of Judicial Administration has studied the following states: Maine,
Tennessee, South Carolina, Louisiana, Delaware, and Maryland.

4. The American Judicature Society is conducting the Miami survey and has assisted
in several of the state studies.

5. The Institute of Court Management is making most of the surveys of individual
cities.
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suggested reforms have emerged. In some states, the reforms focus
on structural improvements. 6 Their concern is with the jurisdictional
interplay between courts. By consolidating a hodge-podge of dupli-
cating courts, it is hoped that some sort of simple judicial organization
can be achieved that would function more effectively. Other state
efforts are concerned with administrative restructuring7 as well as jur-
isdictional efficiency. Still others focus primarily on a revamping of
the management structure and organization of inefficient courts.8 Al-
though much of the concern has been with structural reform, other
approaches emphasize calendaring practices, trial settings, pretrial pro-
ceedings, and control of the discovery process in their attempts to
revitalize inefficient court systems. s

Most of the structural reforms have followed the scheme of the
American Bar Association's 1938 recommendations, as modified in
1962 by its Section on Judicial Administration in producing the Model
Judicial Article for state constitutions.10 As the recommendations con-
cerned the trial courts, a two-level system was generally proposed, con-
sisting of a superior level or general jurisdiction court and a limited
jurisdiction court for small claims, misdemeanors, and traffic offense
adjudications. The reports differ on the questions of whether the
limited jurisdiction court should be a court of record and whether
appeals should go to the superior trial court or to an intermediate court
of appeals. Generally, however, the two-level trial court system, as
borrowed from the branch system proposed by Roscoe Pound," was
presented. Special jurisdictional courts were not recommended specifi-
cally, but most suggestions favored the gradual assimilation of exist-
ing probate and juvenile courts into one or the other of the trial courts,
following the Pound principle that there must be, not specialized
courts, but specialist judges in the general courts.

On administrative structure, the recommendations of the Model
Judicial Article were somewhat sketchy. This was understandable in
the case of the constitutional provisions, but puzzling insofar as the
various consultants' rather voluminous offerings were concerned. It was
made clear that there should be centralized administrative authority

6. The initial Ohio and Pennsylvania reforms and the Tennessee, Florida, and South
Carolina recommendations and adoptions were almost entirely structural.

7. The Illinois and North Carolina efforts fit into this category.
8. Maine and Louisiana fit into this category.
9. See the recent Ohio Rules of Superintendence.
10. The Model Article appears in 87 REPoRTs os ABA 392 (1962).
11. R. PouND, OaoaNzAroN op CoupTs, 272-93 (1940).

i972]
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in the Chief Justice of the state, to be exercised through a statewide
court administrator with such assistants "as he deems necessary" to aid
in the administration of the courts of the state. By implication (and
by reference to the committee comment of the Section on Judicial
Administration), this appeared to comprehend the hierarchial administra-
tive system of New Jersey. This includes placing the responsibility
for reporting on case flow with an administrative chain of command
which flows from local administrator to state administrator to Chief
Justice, rather than the Pound plan which made the local administrator
responsible to the local, regional, and statewide presiding judges.'2 Many
of the consultants' reports as to state systems were equally sketchy and
left much to inference, although a few adopted the details of the
hierarchial system.j 3

THE CONSENSUS

In March, 1971, the reform movement continued as the National
Conference on the Judiciary convened in Williamsburg, Virginia, under
the cosponsorship of most of the national consulting organizations. The
Conference arrived at conclusions which were embodied in a Consen-
sus Statement and approved by the Conference executive committee.
In many respects the Consensus Statement followed the familiar trail
of the American Bar Association's offering. Merit selection and tenure
of judges was emphasized, as were adequate compensation and retire-
ment plans. The unified judicial system under the Chief Justice of each
state, including the doctrine of compulsory geographical assignment of
local judges, was recommended. But in some respects the Consensus
Statement went into considerable operational detail which was missing
from the consultants' reports. On the criminal side of the trial court,
but not the civil, judicial control of the docket was endorsed fully,
as was judicial participation in the jurors' voir dire. Speedy criminal
trial was emphasized, but little was said about the time lag in civil

12. The committee comment on § 8 [ 2 of the Model Article elucidates that the
New Jersey model is the one used: "The desirability of the concept has been proved
by the experience in the New Jersey system which adopted such a method of ad-
ministering its courts." The Pound thesis was that "[elach of the branches, and where
conditions require them, each division or regional division within a branch should
have a responsible head, charged with the duty of immediate superintendence." R.
PoUND, supra note 11, at 284-85.

13. Maine and Louisiana adopted this system. See THE INSTITUTE OF JUDICIAL AD-

MINISTRATION, THE SUPRME AND SUPERIOR COURTS OF MAINE, A STUDY (1970); THE
INSTITUTE OF JUDICIAL ADMINSTRATION, A STUDY OF THE LOUISIANA COURT SYSTEM (1972).

[Vol. 14. 1
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matters. Nearly 40 percent of the statement was concerned with
criminal standards of justice: bail, preventive detention, defense of
the indigent, sentencing, probation, and post conviction remedies. How-
ever, any reference to legal aid, lawyer referral, garnishment, civil
imprisonment, poor debtor relief, and similar matters on the civil side
of the courts was omitted.

This emphasis on the criminal process, to the exclusion of the civil
process and its method, was understandable. The Conference was
financed in major part by Law Enforcement Assistance Administration
funds, and the emphasis on criminal operational theory was in tribute
to the principle that he who pays the piper calls the tune. Had the
authors of the Consensus made clear that they, and the Conference,
were concerned only with the criminal process, there would have been
much good and little harm resulting. The statement would have been
received in the context of an effort to improve the administration of
criminal justice only.

But the Consensus, unfortunately, went far beyond a prescription
for the improvement of criminal justice. It undertook to tamper with
the Pound, the Vanderbilt, and the American Bar proposals on structure
and administration, all for the unstated, but nonetheless implicit, pur-
pose of improving criminal justice regardless of any adverse affect on
the civil justice sector. It appeared determined to direct the entire
apparatus and organization of the courts to the control of crime at the
expense of improving them for the solution of private litigation, much
as the proponents of the individual judge's docket have endeavored
to push all judges into the field of criminal adjudication as an item of
first priority, regardless of the confusion it engenders in the bar and the
vastly increased cost of criminal prosecution.14 Two major structural
recommendations with impact on the civil side of the courts are in-
cluded in the Consensus Statement. The first is that there should be
"only one level of trial court, divided into districts of manageable
size." Taken in combination with the general statement that "civil
and criminal matters which can be better handled outside the judicial

14. For discussion of the confusion produced by the individual judge's docket in
Philadelphia and Cleveland, see p. 35 infra. In Philadelphia the whole bench has not
been shifted to the criminal docket and the problems are confined to the tort field. In
Cleveland both the state and the federal bench shifted to criminal case coverage of
the individual judge's docket as an item of first priority. Where formerly eight state
court judges and one federal court judge competed for the attendance of a limited "21st
Street" criminal bar, now 26 state and eight federal judges are in the competition.

1972]
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TABLE IV
FRA-sar Cosmwr (CoLwvms s) Onto ToRT CAsEs

Effect of Changeover from Master Calendar to Individual
Judge's Docket on case disposition for various filing years

One Two

[Vol. 14:1

were approaching 24 months of pendency at changeover time, there
was a two month spurt of activity before January 1, apparently pro-
duced by the initial inventory process. After January 1, the produc-
don rate in this group of cases also fell below the pre-inventory rate.

The controversy over the relative superiority of the two systems of
calendaring raises one additional question: Is there a point at which
the individual judge's docket system, with each judge competing for
the attention and attendance of a limited trial bar, will break down due
to attorney conflicts in the larger courts, particularly where there is a
federal district court likewise competing for the attention of the bar?
It would logically seem so, but little research has been done on this

A-

Months of Pendency

70 Vertical Interval (percentage of 4 %q
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point. Jacksonville manages with 20 judges, but 13 of them are almost
exclusively civil judges, three exclusively criminal in their workload,
and four handle juvenile matters. Consequently, they tend to attract
different specialized bars. Memphis uses the system successfully with
18 judges, but here again the bench is divided into separate general
civil, equity, and criminal courts. (Two probate judges were not con-
sidered in the total.) New Orleans with 23 judges, evenly divided into
separate civil, criminal, and juvenile courts, has a highly unsatisfactory
disposition rate. Philadelphia, which abandoned the master calendar
system a year ago and has since practiced a system of late allotment to
individual judges, has experienced a marked decline in judicial produc-
tivity, particularly after more than 40 judges began competing, in Jan-
uary, 1972, for the attendance of a limited trial bar. The limited docket
study performed there tended to confirm the administrators' estimates,
just as the Columbus study did. Philadelphia abandoned the new
arrangement and returned to master calendar control in July, 1972,
joining Pittsburgh, which claims considerable success in the last few
years in reducing the time span of its civil cases.4  In Cleveland the
shift in systems was required by the Ohio Supreme Court. It was more
drastic and embraced criminal cases, which has resulted in confusion
because the local sheriff has to conduct his prisoners long distances to
three different courthouses to find the 26 judges among whom his
criminal defendants are allotted, in addition to the six federal judges,
who also recently changed from master calendar to individual judge's
docket and use the sheriff as their custodian. Since two of the three
Cleveland courthouses have virtually no security arrangements, the
burden of policing the courtrooms is tremendous.

On the basis of a very limited experience and study, it would seem
that the maximum number of judges in any court, and in any city,
which can be accommodated successfully to the individual judge's
docket system, due to the engaged counsel rules, is somewhere around
20. After that number is reached, the problem of resolving attorney
conflicts appears to be great enough to impair the efficiency of the
system. Systems which function well in Portland and Jacksonville
could well be a spectacular failure in Philadelphia, Cleveland, or any
city of comparable size, particularly if it is also the seat of a federal
district court.

It is unfortunate that, in the verbal battle between the Raphaelite in-
dividual calendarists and the Henry Ford master calendarists, little at-

43. For the substance of this claim, see supra note 21.

1972]
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tention has been paid to a small group of courts which have combined
successfully the sense of responsibility of the one with the specialization
of the other. Several cities have succeeded in divisioning their courts
either formally or informally so that criminal, probate, juvenile, and
domestic relations cases are assigned to specialist judges, leaving only
the tort, contract, and miscellaneous cases to be allotted among the
general duty judges.44 The same effect has been achieved in other
cities by creating specialist courts. 45 Collectively these courts, follow-
ing the Pound prescription46 and using the individual judge's docket
only for a fraction of their total case load, have achieved by far the
best dispositional time in the tort case field."

Control of the Calendar

Related to the discussion of the relative merits of the calendaring
systems is the question of who controls them. There are basically
three agencies, regardless of the type of system: the judges, the admin-
istrators, and the practicing bar. In Tennessee, judicial control of the
calendaring process is common in the single county metropolitan cir-
cuits. Each judge "sounds" and "sets" his own docket as a matter of
personal responsibility, not delegated even to his secretary. In the
smaller communities which are visited infrequently by the judges be-
cause they are grouped into large, multi-county circuits, the bar has
much more influence. This may be one of the principal reasons why,
unlike most states, Tennessee experiences little dispositional delay in
its metropolitan areas but does have this problem in some of its rural
communities. In Florida, the judges are also firmly in control of the
calendaring and trial assignment process, and since most metropolitan
counties are bracketed with one or more adjacent rural counties, the
difficulties of non-metropolitan delay are less manifest.

In New Jersey and in parts of Pennsylvania and Ohio, the calendaring
and trial scheduling is controlled by parajudicial talent, the adminis-

44. These cities include Lake Charles and Baton Rouge, Louisiana; Washington,
Pennsylvania; and Youngstown, Ohio.

45. Most of the courts in Tennessee and Florida use specialist courts.
46. See note 11 supra.
47. In some instances, the dispatch of tort case business was accompanied by delay

in a clogged criminal docket. Memphis and Chattanooga, but not Knoxville or Nash-
ville, had serious delays in the criminal process in 1969. See The Judicial System of
Tennessee, TABLR III p. 18 supra. Youngstown also showed deficiencies in criminal case
processing while it was compiling an excellent record of tort dispositions. UNIVERSITY OF

AxRON, supra note 23, at 117-19.
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trators. In New Jersey in particular, although judges must account for
their expenditure of time, it is the administrators who must account,
through their own hierarchy, for the disposition of cases and the length
of their pendency and therefore are inferentially made responsible for
disposition time. The results of such a system are so demonstrably poor
in terms of dispositional speed that Ohio's new Rules of Superintendence
make the judges responsible not only for the reporting function but
also for the speedy movement of cases.

The third system, that of bar control, is virtually complete in South
Carolina, where the attorneys control not only whether and when a
case gets on the trial calendar, but also whether and when it gets on the
trial list or roster for any of the many short terms of court in that
state. Since the judges are rotated from circuit to circuit at short in-
tervals, a certain amount of judge shopping results from this form of
control. In Louisiana the control is less complete, but it is nonetheless
evident. No case goes on the trial calendar until one of the counsel for
the parties formally moves for its placement thereon. If it is not placed
on the calendar, the case may pend for as long as five years without
action until the local prescription doctrine eliminates it from considera-
tion by the court. Similarly, in South Carolina, the case may remain
on the calendar for only eight terms of court before being stricken.4

Although the Florida and Tennessee experience would appear to
demonstrate the complete superiority of judicial control over case
movement, there is a curious variation in the rate of case disposition
under the three different systems. Judicial control appears to accom-
plish a relatively even rate of case dispositions, month by month, at the
rate of five percent or more per month for the first 90 percent of dis-
positions. Thereafter the production rate declines markedly. In the

'bar control states, early dispositions are apt to be nearly as prompt for
the first few months, but as the 60 to 70 percent disposition mark is
reached the rate of production tapers off sharply and the remaining
cases move toward disposition very slowly if at all. These cases-un-
tried, unsettled, and undismissed-apparently were filed without serious
intention of pursuing them to the ultimate decision and they remain

48. This was not the course of events planned by Chief Justice Vanderbilt, who con-
templated that the Assignment Judge would be "directly responsible for the manage-
ment of the civil and criminal calendars in both the Superior and County Courts and
for the assignment of cases for trial." KLEIN & LEE, SELECTED WRITINGS OF ARTHmU
T. VANDERBILT 95 (1965). The assignment clerk, contemplated by Vanderbilt as an
assistant to the Assignment Judge, now tends to look to the local court administrator
'for direction and guidance on calendar matters and to submit case progress and dk-
position reports through administrative channels.



WILLIAM AND MARY LAW REVIEW

to clog the docket, if not the calendar, until they are stricken by opera-
tion of law. 49 In the administrator controlled states, by contrast, the dis-
positions tend to be fewer and slower during the early months of
pendency, but the rate rises sharply after about 18 months of pendency,
overtaking eventually that of the states which practice bar control of
the process.

TABLE V illustrates the time differential between the three systems.

TABLE V
REsuLTs or Tmum FoaMs op CENDAR.., CoNTRoL AGEscr

Months of -Pendency From Filing to Disposition

100% 2
One

6 8 10 Year 14 16 18
Two
Years 26

90% __

---- 1 L60% _ /

/. / -/
50%

30% ,/"/

20% ,
F -1co']

100/ --- I

2 4 10 One
Year

22 Two 26
Years

Months of Pendency From. Filing to Disposition

Pretrial and its Incidents

Pretrial, as adopted by the Federal Rules of Civil Procedure more
than 30 years ago, was to have been a great saver of time and effort
in the civil trial process, even before the litigation explosion of the
1960's. It was designed to identify the true issues of the law suit and
thus save trial time; it was to eliminate, or at least reduce, disputatious
wrangling in the courtroom over relatively minor peripheral issues, and

49. Striking from the calendar under Circuit Rule 82 does not result in disposition
of the case. It remains pending and may be restored to the calendar on motion.

[Vol. 14: 1
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it was to promote settlement of cases, thus clearing the dockets. As
such it was accepted on faith, on the logic of its devisors, and on the
distinguished support of the authors of the federal rules. Glowing ac-
counts of the early users were accepted as the equivalent of empirical
proof of its utility, just as were the pronouncements of Pound and
Vanderbilt accepted as to the value of parajudicial talent and just as
the comments of federal judges were accepted as to the superiority of
the individual judge's docket."0

Then the blow fell. New Jersey decided to determine just how
much judicial time and effort were saved and how much settlement
was achieved by the use of pretrial conferences. It engaged Professor
Maurice Rosenberg and the Institute for Effective Justice to make em-
pirical studies in the field. What resulted was probably the closest
approach made by lawyers to the physical science method in studying
a particular phase of the litigation process.51 All personal injury cases
in seven counties were divided randomly into two groups, one of
which routinely went to pretrial conference while the other did nor.
Thus, the second group served as a control. Three thousand cases were
studied in order to determine the length of time involved and the re-
sults accomplished.52 Principal among the findings of the controlled
experiment were: Pretrial did not eliminate unneeded witnesses or jury
trials; it did not shorten trials; and it did not produce earlier settlements.
As a result, not only did pretrial fail to save judge time per case but
it actually added to the expenditure of time by that amount devoted
to the pretrial conference. 51

The reaction to the findings was prompt. New Jersey abandoned
compulsory pretrial to save judicial time, granting it only when spe-

50. Although a few federal courts had been on individual judge's docket for many
years, the chief pressures in that direction have been recent. These forces are led
by Mr. Justice Tom C. Clark (ret.), Judge Alfred Murrah (ret.) of the Federal
Judicial Center and Chief Judge Waiter Ghourley (ret.), of the Western District
of Pennsylvania. The system, in some respects, is a return to the pre-organization days
which were aptly described by the late Chief Justice Taft, in a speech before the
American Bar Association in 1921 as one in which "each judge paddled his own canoe"
under a "go as you please" system. See Ki.am & LEF, supra note 48, at 68-69.

51. The jury experiment, conducted by Professors Kalven and Zeisel under the
sponsorship of the American Bar Association, used the more common social science
techniques of interview and questionnaire as described in H. KALvEN, JR. & H. ZEisrEi,
Tim AamucAN JuRnx (1966). Its one strong effort to get beyond the opinion recording
stage by "bugging" a jury deliberation room ran into serious newspaper and legislative
criticism, and the results were deleted from the study report.

52. M. RosEmRG, THE PREmuA CONFERENcE Ain EFrrnvn JusmcE 18-20 (1964).
53. Id. at 67-70.

1972]
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cifically requested. Whenever possible it substituted the voluntary "set-
dement conference," frequently without using the judge as catalyst in
the settlement and using, instead, a panel of lawyers, much as did Penn-
sylvania with its compulsory arbitration plan. Other states followed
suit, but without abandoning the title of the operation. Pretrial, as
used in many jurisdictions, may now mean either: (1) the classic Nims
conference to simplify issues and eliminate minor disputes, (2) the
boiler room settlement conference, or (3) mass pretrial, in which only
the odds-on proof of liability and the going rate of compensation for
specific injuries are really in issue, with many parties in many cases
in the same courtroom and the judge sitting nearby in chambers to
approve settlements. 54

But one of the Rosenberg findings, fundamental to the early dispo-
sition of cases, was largely ignored in the rapid retreat from the classic
pretrial conference procedure. This was the finding that "pretrial im-
proves the settlement process," and that the mutual knowledge of the
litigants was more frequently high in the pretried than in the non-
pretried cases.55 If pretrial improved the settlement process, it neces-
sarily must have done so in one of two ways: by hastening the time
of settlement in those cases which would have settled in any event, or
by making possible the settlement of those cases which, without pre-
trial, would have had to be tried. Otherwise the improvement would
be a qualitative matter impossible to measure accurately.

The summary of the test findings negates the first of these alternatives
with the flat statement:

Claim: (4) Pretrial shortens the time required to settle cases that
do not reach trial.
Not Supported: Pretrial did not decrease the time lapse from filing
to disposition for settled cases.56

This leaves open only the question of whether the New Jersey pre-
trials studied were then scheduled so close to the expected trial date
that any further shortening of the time lapse to settlement would be
impractical. The findings are not illuminating on this point, and such
a reservation would seem to be consistent with the statement of Mr.
Justice Brennan, in commenting on the New Jersey pretrial system, that
"a very small percentage of settlements are reached at the pretrial con-

54. UNmvuvsrrY OF AK~oN, supra note 19, at 67.
55. M. RosENBERG, supra note 52, at 68.
56. Id. at 69.

[Vol. 14:1
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ference itself. They usually come before the day, a few weeks later,
when the cases in the weekly call for assignment of a trial date or at
the call on trial day before assignment of the case to a trial judge." 11

As to the second alternative, settlement of cases which would other-
wise not settle, the findings of the New Jersey study are somewhat less
direct, and both the claim and the answer are stated in social science
or opinion poll terms:

Claim: (5) Pretrial judges believe that pretrial 'will frequently
eliminate trials.
Not Supported: Pretrial judges infrequently predicted that the
pretrial 'would eliminate the need for trial.5"

The judges' opinions, which are thus elliptically used as a substitute
for express factual findings, contradict Mr. Justice Brennan's statistics,
which indicate that before pretrial was instituted in New Jersey in
1947, only 45 percent of the cases were settled and that by 1953-54,
with use of pretrial, the settlement rate climbed to 78 percent. 9

As indicated in the Brennan statement, a delayed settlement, rather
than settlement at the pretrial conference itself, would justify the in-
stitution of pretrial. Most participants in the process tend to ignore
Justice Brennan's warning that the close of the conference is too early
a time to expect settlement, and assume that the conference is a failure
if settlement does not occur on the spot. Thus, it is particularly un-
fortunate that the settlement conclusion is stated in terms of opinion
of the pretrial judges who, under New Jersey practice, have no re-
sponsibility for the disposition of the case after the pretrial conference
has ended. 0

Another delayed consequence of the pretrial conference is com-
mented upon by Professor Rosenberg in his procedure casebook, the
second edition of which was published subsequent to the test findings.6'
With regard to the activism of the judge, he poses the question: "May
he compel each side to disclose the names of trial witnesses it means to
call? If he may do these things, ought he to?" Disclosure of witnesses
has long been insisted upon by judges in federal courts, and is being

1 57. Remarks by Mr. Justice Brennan, ABA Section on Judicial Administration,
August 23, 1955. Reprinted in 17 F.RD. 479, 485.

58. M. RosENBERG, supra note 52, at 68.
59. Note 57 supra.
60. In the New Jersey test the pretrial judge was also the trial judge in only 18

percent of the tried cases. M. RosENBERG, supra note 52, at 21.
61. RosmmRG, WErNsTEIN & Sarrr, ErLtmE,"s oF Cmn. Pocnuan 760 (2d ed. 1970)."

1972]
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adopted in many progressive state trial courts as an incident of pretrial.
This insistence has the virtue of being one more court-imposed dis-
covery technique which adds to the mutual knowledge of the litigants
and, in the opinion of those using it, to the post-conference but pre-
trial, settlement rate.

A third incident or consequence of the pretrial conference which
affects the mutual knowledge of the case is that of discovery cutoff.
In many jurisdictions which use the classic pretrial conference instead
of the settlement conference or mass pretrial, the date of pretrial marks
the compulsory end of the discovery process. This is accomplished in
one of two ways: Either the request for trial, which by rule includes
the pretrial conference, must contain certification by the moving party
that all discovery is complete and no more is contemplated, or the
court by rule may require that no discovery be permitted after the
conference except on special application and the showing of cause by
way of new information. The use of either of these devices to cut off
discovery requires the parties to be diligent in discovery and, more
importantly, to be informed fully as to the nature of the case by pre-
trial time and thus better prepared to evaluate and, eventually, to
settle it. A very real problem of many pretrial judges has always been
the cavalier attitude of counsel toward the court's warning that they
must be as prepared for pretrial as they would be for trial. In many
areas and with many trial counsel, case preparation is postponed until
after the pretrial conference and the theoretical sanctions of default or
dismissal for unpreparedness are simply too harsh on the parties, since
it was counsel that was at fault. The minor sanction of forbidding dis-
covery after pretrial apparently has been vastly more successful in
producing counsel prepared for discussing settlement either at the con-
ference itself or shortly thereafter. The Tennessee courts, which gen-
erally do not use the pretrial conference, have achieved the same level
of preparedness of counsel by the happenstance results of restrictive
legislation. In that state a medical witness need not respond to a sub-
poena to testify in court if he is willing to give a deposition for reading
in evidence at trial. This, of course, requires that the deposition be
taken well in advance in order to allow the reporter time to transcribe
it, and the Tennessee plaintiffs are forced to take early depositions of
their own medical witnesses, not for discovery, but for perpetuation of
testimony. Many do it quite early, and since the right of cross exami-
nation must be extended, their adversaries are afforded the advantage
of early discovery which might otherwise be foregone until the last
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minute.6 The result is that the litigants will gain mutual knowledge
of one another's case early in the litigation process. This is the sine qua
non of early settlement.

The final beneficial incident or consequence of the pretrial confer-
ence is that, if the mutual knowledge of the litigants increases, then
a fortiori, that of the trial judge must increase greatly. In New Jersey,
with a master calendar system, and clerks or assignment judges setting
trials, the extent of the trial judge's knowledge of the details of the
case is probably not of much moment. But where, under an individual
judge's docket system, the pretrial judge is also necessarily the trial
judge, and where, particularly in the South, he also schedules the trial,
the knowledge is invaluable. Knowing more about the case and the
attitude of counsel toward it, he can make an intelligent assessment of
the chances of settlement and, if it is not settled, of the probable length
of the trial. He can therefore match two or three cases for trial on the
same day in accordance with their respective settlement possibilities
with reasonable assurance that he is neither overloading the day's trial
schedule nor inviting frequent calendar breakdowns when the only
case scheduled on a given day is settled or must be continued for some
emergency reason. As to those cases which must be tried, the judge
in scheduling them is in possession of knowledge of whether they are
half day, full day or two day trials and can consequently allot the
proper amount of time for them. This knowledge on the part of the
trial judge and his ability to schedule for trial more cases than could
possibly be tried is an effective argument in favor of both the indi-
vidual judge's docket and the judge's obligation not to delegate the trial-
setting function.

CONCLUSIONS

It is to be regretted that the Conference on the Judiciary and its
Consensus Statement offered the court modernizers a structural pattern
which, however logical in concept, does not seem to expedite the
handling of civil cases. The most unfortunate element in its findings is
that, although the Conference was composed primarily of judges, who

62. For plaintiffs' (and defendants') counsel who are horrified at the thought that
they might be deprived of the visual and oral skills of eminent practitioners of the
forensic medical art, there is now available the video taped deposition for experts, used
extensively in Michigan and in the U. S. District Court for Western Pennsylvania
where recording and storage facilities are provided in the courthouse. An entire trial
was produced on video tape as an experiment in Sandusky, Ohio. For a critique
see 45 Omio BAR 1, 25, 51.
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are noted for weighing facts, and of consultants, who are noted for
digging them out and presenting them, the basic facts as presented
in statistical studies seem to have been largely ignored. It is not that
these facts were unavailable; the Calendar Status Studies were prepared
by one of the consultant sponsors, and the time in process measure-
ments, at least for Ohio, Tennessee, and South Carolina, were avail-
able prior to Conference time. Had these studies, as well as those
of the Institute of Court Management on methodology in the metro-
politan courts, been consulted and analyzed, some of the Consensus
conclusions might well have been altered. Certainly the Conference
should have felt an obligation to the court modernizers to support its
abrupt reversal of 30 years of planning with reasons, if not the docu-
mentation of empirical studies. A possible reason for an attitude of
"Don't bother us with facts, our minds are made up," lies in the rever-
ence of many of those attending for the opinions of eminent jurists.
It is inconceivable to some that the propositions of a Pound or a Vander-
bilt, quoted so many times by modern authorities, could possibly be
in error, and no statistics could possibly shake such a belief.

The same criticism may be noted as to other conclusions stated in
the Consensus. If a tenured, disciplined, and well-paid judiciary is so
superior to one composed of short-term scramblers in the election
process, then why does it not produce superior results in terms of expe-
dition of civil cases? If non-judicial court managers are so necessary to
expedite the business of the courts, then why do they not produce faster
dispositions in those jurisdictions in which administrators have been
relied upon to do just this?

The lack of consistency of some recommendations, as applied to the
civil, particularly the tort claim, process as well as the dwelling on the
minutiae of the criminal case processing, may well be traceable to the
financing of the Conference with Law Enforcement Assistance funds.
Certainly none should object to a conference aimed at the improvement
of the criminal process. But many could, with reason, object to the
one-sided conclusions of a Consensus Statement which purports to be
concerned with the whole state of the legal process and turns out,
on analysis, to be tinkering with its structure for the hidden purpose
of improving only one facet of its operation at the obvious expense
of other, equally important, facets. Some balance of approach was
needed; it was not exhibited. The welfare of the important private and
civil sector was sacrificed completely to the overriding demands of the
public criminal sector. A solution for swollen civil dockets which
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recommends removal of important parts of the civil case load from
the area of the courts' jurisdiction is no solution at all. It is merely-a
confession of inadequacy.

Part of the explanation of these inconsistencies may lie in the guest
list and the format of the Conference itself. While there were many
authorities on trial court operation in Williamsburg, they were the
authorities who view it from the record on appeal and the reading of
opinions on appeal. Those familiar with the pit of the jury trial court-
room and the boiler room of the calendar control operation were in
relatively short supply. The Conference followed the pattern of a few
inspirational speeches by public figures, together with small group semi-
nars operating in what used to be called the buzz session technique but
is now dignified under the name "process." The technique is an excel-
lent one for isolating and emphasizing problems, but it has produced no
evidence of success in solving complex problems. The seminars, with
their need for the give and take of informal debate and tolerance, for
"off the top of the head" opinion, could scarcely be expected to study
a mass of statistical data and come to reasoned analysis of what it
proved or did not prove. Thus, the Conference necessarily produced
a consensus of logic, of opinion, and even of prejudice on certain points.

It is suggested that the next conference, if one be held, concern
itself with the civil process, particularly in the threatened tort field;
that it examine in detail the methodologies in the process rather than
confine itself to generalized opinion and undocumented statements
on jurisdictional and administrative structure; and that it use, rather than
ignore, the many empirical studies in the field. Court structure which
is embedded in state constitutions is difficult, costly, and time con-
suming to change. Alterations in methodology are not only more
quickly achieved but they involve only convincing the judges them-
selves of the need for them. Surely a conference which produces
persuasive proof of the need for method change would be more pro-
ductive of rapid court improvement than was the Williamsburg Con-
ference of March, 1971, although it might be less satisfying to the
scholarly theorists on court structure.


