








requires that the student not report the belated receipt
of the TOPS award, thus failing to return the excess
amount of credit claimed.

Point Two. We are a little tentative about our con-
clusion here because we really do not know what was
going on in the minds of the Louisiana legislators in
adopting this provision. However, a plain-meaning
reading of the statute and of the existing interpretative
literature'® suggests that in seeking to capture the bene-
fits of the federal program for the state of Louisiana,
the Legislature set up a program that encourages
Louisiana residents to evade their federal income tax
liabilities. While that conclusion is intuitively
astonishing, the amended program’s delayed-payment
option makes sense only if the residents fail to repay
excess credits to the IRS. Whether this was intentional
or accidental or simply the result of ignorance, for state
law to encourage the avoidance of federal taxes is high-
ly objectionable.

Perhaps there is a somewhat different explanation
for how the Louisiana statute is supposed to work. In
1999, the Louisiana Legislature also amended the TOPS
program to provide that instead of the state paying the
student’s tuition, the student is to be awarded “an
amount” determined “to equal” tuition. The notion
here appears to be that because the state is not requir-
ing that the award be used to pay tuition, the student
can elect to treat the award as something other than a
scholarship exempt from tax under section 117. The
award, this reasoning goes, then constitutes taxable
income and its receipt by the student does not require
a repayment of the tuition tax credit. Under some con-
figurations of income and tuition costs, the burden of
this tax, if any, will be less than the burden of refunding
any excess tax credits. Indeed, when tuition costs are
low relative to the amount of the tax credit, the delayed
acceptance of a taxable award might leave the student
better off than if the delayed award election had not
been made, but the amount of the TOPS award was
simply excluded as a scholarship at the outset. For
example, in the example given above, if the TOPS
award is included in income and the student is in the
15 percent bracket, the student would owe $221.25 in
federal income tax and would come out ahead by
$153.75. (This benefit to the student, however, is a small
fraction of the nearly $1,500 that Louisiana saves.)

There are a number of distinct approaches to treat-
ing the state award as a taxable receipt, and one or
another, surprisingly, may succeed.”” However, the
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"Because section 117(b)(1) requires as a condition for ex-
cluding the amount from income that a taxpayer demonstrate
that the award was used for tuition, it has been suggested that
the exclusion is elective: If the taxpayer declines to make the
demonstration, the award becomes taxable. (It should be noted
that prop. re?. section 1.25A-5(c)(3)(ii) seems to reject this in-
terpretation for purposes of section 25A.) Second, prop. reg.
section 1.25A-5(c)(3)(i) suggests an otherwise excludable
scholarship may be reported in income. Neither of these ap-
proaches to converting a scholarship into taxable income relies
on the manner in which the award is used.
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Louisiana Legislature was relying on just one: An
award in the amount of public college tuition, which
is reduced for students whose tuition payments are
reduced or excused under other state programs and is
reduced by the value of the federal tax credit for tuition
and which is repeatedly defined and discussed in the
legislation in terms of “tuition,” can be characterized
by the student as something other than a refund of
tuition costs or a scholarship, so that the student is not
obligated to repay any part of the claimed HOPE tax
credit.

Point Three. We recognize the complexity of federal
tax law, the uncertainly of outcomes, and the fact that
arguments as flaky as this sometimes prevail. So we
do not wish to characterize this one as right or wrong,
or negligent or fraudulent. However, this is exactly the
kind of aggressive, insubstantial, almost nihilistic
reasoning that characterizes the truly reprehensible
corporate tax shelters that seem to have captured the
imagination of corporate America. The fact that the
Louisiana Legislature is in a position to write legisla-
tion to bolster its case does not make its argument any
more persuasive. Indeed, we find it particularly objec-
tionable for a state government to engage in such be-
havior.

In any event, we are dubious that the election to
delay the receipt of a state award was designed under
the assumption that the reduced award would be in-
cluded in income. If the award from the state is as-
sumed to be taxable (or the student is assumed to be
able to elect to treat it as taxable) and thus not to detract
from the student’s ability to claim a tuition tax credit,
it would be foolish for the student to elect to delay the
receipt of the award and thereby be forced to accept a
reduced award. The student would always be better
off claiming the full (presumably taxable) state award
and claiming the undiminished tuition tax credits. If
students all acted in this rational way, Louisiana would
end up gaining nothing from its elaborate redesign of
the TOPS program to allow a delayed payment. We
doubt very much that this is what Louisiana intended.
Rather, the attempt to create an award that is taxable
or excludable at the student’s option seems to be an
alternative to seeking a delayed award. For that reason
we think we may be right in Point Two, that the TOPS
program is designed to encourage some Louisiana tax-
payers to ignore the federal tax liability for repayment
of excess credits arising out of delayed receipt of the
TOPS awards.

The difficulty with the amendments to the TOPS
program is not so much that they exploit weaknesses
in the drafting of the law and regulations governing
the tuition tax credits, because we doubt that those
efforts were successful. The difficulty is that a state
government in its official capacity has followed no
principle but blind greed in attempting to make itself
an unintended beneficiary of the federal tuition tax
credits program. Louisiana has set a bad example.
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