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and away from a legal framework that cavalierly squanders a rich
testimonial resource (the defendant) at great cost to the search for truth
and with little benefit. Taking guidance from the discarded intuition of
the early American courts—that hearing from the defendant will
invariably illuminate, rather than darken, the path to truth—these
reforms would reverse the thrust of the existing criminal trial rules to
encourage rather than discourage defendant testimony.

The reforms are not intended to, and for the most part will not,
penalize or benefit either the prosecution or the defense. Their effect is
narrowly focused to simply increase the factual information available to
the jury in particular cases, a result that can be expected to improve the
reliability of trial outcomes on the uncontroversial principle that “the
truth is more likely to be arrived at by hearing the testimony of all
persons . . . who may seem to have knowledge of the facts . . . leaving
the credit and weight of such testimony to be determined by the
ey . .. B2

If we believe, as we claim, that the search for truth is best served by
subjecting all relevant testimony to “the crucible” of the adversary
system'>? and that cross-examination is the “‘greatest legal engine ever
invented for the discovery of truth,””'*® there can be little principled
objection to the proposed reforms, which merely encourage defendants
to inject their testimony into the trial process by which they are to be
judged. At the very least, appellate courts and legislators should begin
to evaluate the effects of relaxing the penalties for defendant testimony
by permitting district courts, in appropriate cases, to encourage
defendants to testify by altering the default framework that all too
frequently prevents them from doing so.

151. Rock v. Arkansas, 483 U.S. 44, 49-50, 52, 54 (1987) (quoting Washington v. Texas, 388
U.S. 14, 22 (1967)); Amar & Lettow, supra note 3, at 922 (arguing in a related context that “one can
simultaneously reduce both false negatives and false positives only by bringing more information into a
system” and that “[o]ur current system throws out too much information, and in the end, this hurts both
truth-seeking prosecutors and innocent defendants™).

152. Briscoe v. LaHue, 460 U.S. 325, 334 (1983).

153. California v. Green, 399 U.S. 149, 158 (1970) (quoting 5 WIGMORE § 1367).






