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the adversary process-as the benefit to the adversary system of most of 
the impeachment that may be excluded and other concessions potentially 
granted to the defense in exchange for the defendant's testimony is 
usually small given the inherent difficulty faced by defendants in 
convincing juries to credit their testimony and the wide sentencing 
discretion enjoyed by district courts.145 

Of course, defendants who succeed on the motion proposed here 
obtain only the opportunity to subject their testimony to the crucible of 
the adversary process, not any guarantee of success at trial. 146 A 
defendant's testimony may well be the proverbial final nail in the coffin 
that enables the jury to develop an abiding belief in the defendant's 
guilt. Consequently in many cases, prosecutors would be well advised 
not to oppose reasonable conditions requested by the defendant in return 
for testimony, and the trial court would act reasonably in accepting those 
conditions. 147 

CONCLUSION 

Demonstrating the oft-repeated maxim that "[t]here is no war between 
the Constitution and common sense,"148 this nation's founders, who 
"were not naive or disregardful of the interests of justice,"149 worked 
comfortably within a criminal justice system that took full advantage of 
the defendant as a factual resource, and where "the fundamental 
safeguard for the defendant ... was not the right to remain silent, but 
rather the opportunity to speak."150 The reforms suggested here would 
push the modern criminal trial system back toward these historical roots, 

145. See discussion supra Part V.A. 
146. The proposed in limine procedure places no added burden on defendants. Even if the motion 

is denied, the defendant is simply returned to the default framework in which testimony is permitted as 
long as the defendant accepts the corresponding burdens that attach to the exercise of the right to testify. 

147. There is, of course, one windfall beneficiary of permitting the proposed in limine motions: 
defendants who would have testified regardless of impeachment, or other potential burdens, who may 
now be able to obtain some minor concessions in return for presenting their testimony. As noted above, 
however, little is lost even in these cases because the value of foregone impeachment or any other 
concessions obtained is generally negligible. 

148. Mapp v. Ohio, 367 U.S. 643, 657 (1961); Terry v. Ohio, 392 U.S. I, 35 (1968) (Douglas, J. 
dissenting); Am. Party of Tex. v. White, 415 U.S. 767, 787 (1974) ("Constitutional adjudication and 
common sense are not at war with each other .... "). 

149. Ullmann v. United States, 350 U.S. 422,427 (1956). 
150. Langbein, supra note 4, at 1047, 1049 ("Undergirding the criminal procedure of the early 

modem trial at common law was a set of rules and practices whose purpose and effect were to oblige the 
accused to respond to the charges against him."); Alschuler, supra note 4, at 2632 ("Where the Framers 
of the Constitution saw an obligation to the community to speak, later judges and scholars saw a right to 
refuse to cooperate in what they regarded as a poetic, inspiring contest between the individual and the 
state."); see also discussion supra Pan II. A; Portuondo v. Agard, 529 U.S. 61, 66 (2000). 
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and away from a legal framework that cavalierly squanders a rich 
testimonial resource (the defendant) at great cost to the search for truth 
and with little benefit. Taking guidance from the discarded intuition of 
the early American courts-that hearing from the defendant will 
invariably illuminate, rather than darken, the path to truth-these 
reforms would reverse the thrust of the existing criminal trial rules to 
encourage rather than discourage defendant testimony. 

The reforms are not intended to, and for the most part will not, 
penalize or benefit either the prosecution or the defense. Their effect is 
narrowly focused to simply increase the factual information available to 
the jury in particular cases, a result that can be expected to improve the 
reliability of trial outcomes on the uncontroversial principle that "the 
truth is more likely to be arrived at by hearing the testimony of all 
persons ... who may seem to have knowledge of the facts ... leaving 
the credit and weight of such testimony to be determined by the 
jury . . .. "151 

If we believe, as we claim, that the search for truth is best served by 
subjecting all relevant testimony to "the crucible" of the adversary 
system152 and that cross-examination is the "'greatest legal engine ever 
invented for the discovery of truth,"' 153 there can be little principled 
objection to the proposed reforms, which merely encourage defendants 
to inject their testimony into the trial process by which they are to be 
judged. At the very least, appellate courts and legislators should begin 
to evaluate the effects of relaxing the penalties for defendant testimony 
by permitting district courts, in appropriate cases, to encourage 
defendants to testify by altering the default framework that all too 
frequently prevents them from doing so. 

151. Rock v. Arkansas, 483 U.S. 44, 49-50, 52, 54 (1987) (quoting Washington v. Texas, 388 
U.S. 14, 22 (1967)); Amar & Lettow, supra note 3, at 922 (arguing in a related context that "one can 
simultaneously reduce both false negatives and false positives only by bringing more infonnation into a 
system" and that "[o]ur current system throws out too much information, and in the end, this hurts both 
truth-seeking prosecutors and innocent defendants"). 

152. Briscoe v. LaHue, 460 U.S. 325, 334 (1983). 

153. California v. Green, 399 U.S. 149, 158 (1970) (quoting 5 WIGMORE§ 1367). 
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