














from any topic without thoroughly underst_nmling
it.  And let no man persuade you that genius can
supply the place of this exertion. Genius does not
so manifest itself. The secret of its wonderful
achievements is in the energy which it inspires.
It is because its prompting sting, like the sharp
goad of nocessity, urges to herculean offort, that it
is seen to accomplish hercalean tasks. He is de-
ceived who fancies himself a favored child of ge-
nius, unless he finds his highest enjoyment in in-
tellectual exercise.
thought like the champion (o the lists, sceking in
the very cerlaminis gaudia the rich reward of all
his labors.

There may be something startling, [ fear, in this
exhibition of the difliculties that lie before you, and
it is proper 1o encourage yoy by the assurance that
by strenuous effort they may be certainly over-
come. Remember {oo that this effort will be pain-
ful only in the outset. 'T'he mind, like the body,
soon inures itsel( {o toil, and wears off the soreness
consequent on its first labors. Yhen this is done,
the task becomes interesting in proportion to ils
difficulty, and subjects which are understood with-
out effort, and which do not excite the mind to
thought, seem flat and insipid.

But lest the student should falter and give back
in his earlier struggles, it is the duty of the teacher
to afford him such aids as he can. T'his is mainly
to be done by means of such an analysis and ar-
rangement of the subject as may prevent confu-
sion, and consequent perplexity and discourage-
ment,

There are two sorts of analysis, each proper in
its place. 'I’he one philosophical, by which the dif-
terent parts of a subject are so arranged, as {o
exhibit in distinct groups thoso things that depend
on the same or'like principles, and such as are
marked by characteristic points of resemblance;
giving a sort of honorary precedence to the most
important. The other sort of analysis may be
termed logical. It is that method by which dif-
ferent propositions are so arranged, as that no one
of them shall ever be brought under consjdera-
tion, until all others which may be nccessary to
the right understanding of that one, have been es-
tablished and explained. Of this last description
are Euclid’s elements, in which it is interesting to
observe that no ane proposition could with proprie-
ty be made to change its place; each one depend-
ing for its demaonstration, divectly or indircctly,
upon all that have gone before.

Blackstone's Commentaries may be cited as an
example of philosophical analysis, e has indeed
been careful to avoid perplexing his reader, through
the want of a strictly logical arrangement, by deal-
ing chiefly in generalties, and never descending to
such particulars as might be unintelligible for want
of a knowledge of malters not yet treated of, T'his
I take to be the reason why his work has been

e should go to the toil of

characterized as being *¢ less an institute of law,
than a methodical guide or elementary work adap-
ted to the commencement of a course of study. He
{reats most subjects in a manner too general and
cursory to give the student an adequate know-
ledge of them. After having pursued his beauti-
ful arrangement, ho is obliged to seek olsewhore
for favther details, A fter having learnt the advan-
tago of system, he is almost at the threshold of the
science, turned back without a guide, o grope
among the mazy volumes of our crowded libraries.
"This cannot be right, If systom is of advantage
at all, it is of advantage throughout. Were it
practicable, it would be better for the student o
have a single work, which embracing the wholo
subject, should properly arrange oevery principle
and every case essential o be known preparatory
{o his stepping on the arena. DMuch, very much
indeed, would still be left to be explored in the
course of his professional career, independent of the
apices juris, which the most vigorousand persover-
ing alone can hope toattain,”’—Tucker’s Commen-
tary, Introduction, p, 4.

The justice of these remarks none can deny. It
might be thought unbgcoming in mo to say how
much the writer from whom I quote them has done
to supply such a work as he describes. Yet I can-
notsufferany feeling of delicacy to restrain me from
the duty of recommending that work to your at-
tentive perusal. I shall eagerly, too, avail myself
of his permission to make frequent use of it, ag 1
know of no book which so well supplics the ng- .
cessary details to parts of the subject of which Mr.
Blacksione has given only loose and unprofitable
sketches, It is to be lamented that in doing thig
he has so strictly bound himself o the arrange-
ment of that writer, "T’hat arrangement,as I have
remarked, imposed on Mr, Blackstone the neces-
sity of being occasionally loose and superficial, IFor
want ‘of one more sirictly logical, the Virginig
Commentator often finds it impossible fo go into
the necessary detail, without anticipating mattery
which properly belong to subsequent parts of his
treatise ; and too often, where this is impracticable,
topicsand terms are introduced, the explanation of
which is, perhaps, deferred to the next volume,

An instance will Hlustrate my meaning :—Mr,
Blackstone classes remedies for private wrongs,
thus: ¢“first, that which is obtained by the mere act
of the parties themsclves; secondly, that which is
effected by the mere act and operation of law ;
and thirdly, that which arises from suit or action
in courts.”” Now, it probahly occurred to him,
that he could not go into delails on the two first of
these threo heads, without presenting ideas which
would be unintelligible to any who had not already
studied the third, Tn striving 1o avoid this, he has
touched so lightly upon the other two, that his re-
marks on the important subjects of distress and ac-
cords, which come under the first head, loave the



atudcnt ncnr] y a8 ngnm ant as thcy found him. For | the rights which belong to man in n state oi sociely.
this there was no real necessity, as a knowledge of | T'he lustory of the common law is a history of the

the two first heads is by no means necessary, or
indeed at all conducive to the right understanding
of the third.  Had the pride of philosophical analy-
sis, and symmelry of arrangement, been sacrificed

to the laws of logic and reason, there was nothing .

to forbid the introduction of {reatises on these im-
portaut topics, as copious and elaborate as those
supplied by the diligence and research of the Vir-|
ginin Commentator, I'he manner in which this
has been done, has made it manifest how unfavora~
ble the arrangoment of Mr. Blackstone somctimes
is o amplification and minuteness, 'T'he essays of
the President of the Court of Appeals on distresses
and accords, leave nothing to be desired.  Yel no
one can read them profitably without having first
studied the law of remedies by suit or action.
“I'hese, and some other instances of the same sort, |
have led me to this determination. Wishing to'
avail myself of the labors of the Virginia Commen-
tator, without losing the benefit of Mr. Blackstone’s
analysis, I propose to preserve the latter, but o
make occasional changes in his arrangement, sub-
stituling one more logical, though perhaps less
philosophical.  T'his, and the postponement of the'
study of political law, are the only liberties I pro-
pose to take. T'he fourth division, which relates
to crimes and punishments, will be the last con~
gidered. 'Thig will be done not only in a spirit of
conformity to Mr. Blackstone’s plan, but also be-
cause one of the most imporiant branches of crimi-
nal law has reference to an offence of which no just
idea can bo formed without a previous and diligent
study of the Constitution and of the science of go-
vernment.
This last mentioned subject, young gcntlemen,
I should perhaps pass over but lightly, were I free
{o do so, contenting myself with a passing allusion
to its connexion with the study of the law, and the
encouragement you should derive from the hono-
rable rewards that await distinguished merit in
our profession. But this is not a mere school of
“professional education, and it is made my duty, by
the statutes of the College, to lecture especinlly on
the constitution of this state and of the United States.
In the discharge of this duty it may be necessary
to present views more important to the statesman, | n
than {o tho mere practitioner, When I think of
the difliculty and high responsibility attending this
part of my task, I would gladly escape from it; but
considerations of its importance and of the benefit
to the best interests of our country which has here-
toforo resulied from its faithful execution, come in
aid of a sense of duly, and delermine me to meet
it firmly and perform it zealously,
The mind of the student of law is the ground
in which correct constitutional opinions and sound
maxims of political law should be implanted. The

study of the common law involves the study of all

occagional jnvasions of these rights, of the strug-

| gles in which such invasions have been repelled,

and of the securities provided to guard against their
recurrence, A mind thoroughly acquainied with
the nature and importance of the writ of habeas
rorpus, and the trial by jury, and rightly under-
standing the indestructible character of the right
of private property, will havdly fail to be awake
to any altack which may be atmed at liberty from
any quarter, Hence liberty finds in the students
of the law a sort of body guard. Their professional
apprenticeship serves as a civil polytechhic school,
where they are taught the use of weapons to he
wielded in her defence.  "T'he history of our coun-
try from the first dawning of the revolution is full
of proofs i examples of this. 'The clear view of
the rights of the colonies which led to the Decla-
ration of Independence, was one which hardly any
but lawyers could have taken, and of the accuracy
of which none but lawyers could have been sure.
It was from them the ball of the revolution received
its first impulse, and under their guidance it was
conducted to the goal. Some few others were
placed forward by circumstances; but they soon
fell back, or found their proper place of service in
the field ; leaving the great cause to be managed
by those whose studics qualified them to know where
to insist, and where to concede ; when to ward, and
when tostrike.  The state papers emanating (rom
the first congress will,accordingly, be found worthy
to be compared with the ablest productions of the
kind recorded in history ; displaying an ability,
temper, and address, which prepares the reader to
be told that a large majority of the members of that
body were lawyers,

In Mr. Blackstone’s introductory lecture are
some remarks on the importance of the study of
the law to English gentlemen, strictly applicable
tothis view of the subject. It is,”’ says he, ¢ per-
fectly amazing, that there should be no other siate
of life, no other occupation, art, or science, in which
some method of instruction is not looked upon as
necessary, except only the science of legislation,
the noblest and most difficult of any. Apprentice-
ships are held necessary to almost every art, com-

mercial or mechanical: a long course of reading
and study must form the divine, the physician, and
the practical professor of the laws: but every man
of superior fortune thinks himself born a legisla-
tor. Yet Tully was of a different opinion; it is
necessary,’ says he, ¢ for a senator {o be thoroughly
acquainted with the constitution ; and this,” he de-
clares, © is a knowledge of the most extensive na-
ture; a matfer of science, of diligence, of reflec-
tion ; without which no senator can possibly be fit
for his office.” *’

If the part in the government allotted to the

‘people of "England renders this admonition im-



portant to them, how much more important must
it be to us, who are in theory and in fact our own
rulers. Not only is overy office accessible {o each
one of us; but each, even in private life, as soon
as he puts on manhood, assumes a “ place in the
commonwealth.” In practice, as in theory, the
SOVEREBIGNTY OF THE STATE is in us. Born {o
the purple, the duties of that high destiny attach

upon us at our birth; and unless we qualify our-‘

selves to discharge them, we must cease to reproach
the ignorance and folly, the passion and presump-
tion, which so often disgrace the sovereigns of the
old world, and heap wretchedness and ruin on their
subjects. "I'he same causes will have the like effects
here as there,  Power does not imply wisdom or
justice, whether in the hands of the few or the inany :
and it is only by the diligent study of our duties in
this important station that we can qualify ourselves
so to administer its funclions, as to save the free
institutions inherited from our fathers, from the
same reproach which the testimiony of history lixes
upon all other governments.

Not only is this true in reference {o us as well
as to the kings of the.earth, but it is more cm-
phatically true of us than of them. W hatever be
their theory of sovereignty, and however they may
prate about divine right, they all know, and feel,

" that, after all, they are bul kings by sufferance.
They may talk of absolute sovereignty, and claim
for government that sort of omnipotence which is
said to reside in the British parliament. But, after
all, they know and feel, that there is much they
cannotl do, because there is much they dare not
do. 'T'he course of events now passing in England
is full of proof of this, We have just seen that

though it should fall on the head of only one vic-
tim? It would be easy to point to instances in
which we all believe that majorities have done
great wrong 3 and that wider such wrongs we have
" suffered and arve still suffering we all know. But
" where is the check on such abuse of power? Con-
stitutional authority and physical force are both
on the same side, and if the wisdom and justice of
those who wield both does not freely afford redress,
there are no means of enforcing it.  “'I'here is no
sanction to any contract against the will of preva-
'lent power.”

T'he justice of these ideas is recognized in the
forms of all our governments. The limitations on
the powers of congress and the stale legislatures,
are all predicated on the certain {ruth ¢ that majo-
rities may find or imagine an interest in doing
wrong.” Hence there are many things which can-
not be lawfully done by a bare majority; and
many more, which no majority, however great, is
authorised to do. 'I'wo-thirds of the senate must
concur in a sentence of impeachment, The life
and property of an individual cannot he taken
away but by the unanimous voice of his triers;
and all the branches of all our governments col-
lectively cannot lawfully enact a bill of attainder,
or an ex post faclo slatute. .

But though such acts are forbidden by the con-
 stitution, they may nevertheless be passed, and
Jjudges may be found to enforce them, if those
holding legislative and judicial offices shall be so
,minded. The constituents, too, of a majority of
 the legislature may approve and demand suchacts.
Where then is the security that such things will
‘ not be done? -Where can it be but in the enlight- -

same omnipotent parliament, new-modelling itsell | ened sense of justice and right in the constituent

{o suil the wishes of the people. 'T'his act indeed,
was itself an exertion of this pretended omnipo-
tence, but wisely and discreelly exercised, in sur-
rendering power. It was certainly done with a
very bad grace; and at this moment we see that
body anxiously watching the temper of the multi-
tude, and adapting its measures, not to the views
of its members, not even to the views of the con-
stituent body, but to the real or supposed interests
of the great unrepresented mass. Such is the check,
which in spite of all positive institutions, the phy-
sical force of numbers, however degraded, and,
professedly, disregarded, must exercise over their
rulers; and in this check, they find a motive to
Justice, forbearance, and circumspection, which,
in a measure, restrains the abuse of power.

But may not we, thé sovereign citizens of these
slates, abuse power too? When men are numer-
ous and ““strong enough to set their duties at de-

fiance, do they cease to be dutics any longer?”
Does that which would be unjust as the act of
ninety-nine, become just, as being the act of an
hundred? 1Is it in the power of numbers to aller
the nature of things, and to justify oppression,

| body ? :

' 1 am not sure that such restraints on the powers
of public functionaries are not even more necessary
 ina republican government than in any other. A
| king can scarcely have a personal interest in ruin-
ing one portion of his dominions for the benefit of
the rest, and he would not dare {o ruin the whole,
while a spark of intelligence and spirit remained
among the people. But in a republic, whenever
the inclination and the power to do such a wrong
concur, the very nature of the case sccures the
rulers from all fear of personal consequences, 'The
majority is with them. "Their own constituents
are with them. To these is their first duty; and
shall they hesitate to do that which is {o benefit
their constituents, out of tenderness to those who
are not their constituents? We know how such
questions arc answered, when the occasion is one
where a fized majorily have a fixved inlerest in the
proposed wrong. Is not this the reason why legis-
lative encroachment so much disposes men to ac-
quiesce in exccutive usurpation? Is it not this, .
which, when the barriers of constitutional restraint
are seen to fall, drives minorities, as by « sort of



Jatal instinet, (o seek shelter under the arm of a
common masler, from the all pervading tyranny of
majorities exercising the power of universal legis-
lation? 'T'he wrongs of America were the act of
the partiament of England, goaded on by the peo-
ple. It was they who claimed a right to legislate
in all things for the colonies, It was they who
demanded a revenué from America; and the colo-
nieg, eagerly looking to the crown for protection,
maintained an unshaken loyalty, until the king
was seen to take part with their oppressors, The
wrongs of Ireland are the act of the people of
Tingland, Ireland is the rival of England in agri-
culture, manufactures and commerce § and every
concession to the former, seems to the maltitude
to be something taken from the prosperity of the
latter.. But the representation of Treland in parlia-
ment is to that of England as one to five; and
when the Irish people cry io parliament for re-
dress, they are answored as all appeals from mi-
norities are answered by the representatives of ma-
jorities. But how would they be answered if the
represeniative and constituent bodies were both
thoroughly instructed in the sacred character and
paramount authiority and importance of the duties
which belong to the high function of sovereignty ?
We justly deny and deride the divine right of
‘kings; and weo assert and maintain the divine
right of the people to self government. And it is
a divine right. It is a corollary from the right
and duty to fulfil the purposes of our being, which
accompany each one of us into the world. The
right and the duty both come froin the author of
that being. Tle imposes the one when he gives
the other, and thus fixes on us a responsibility
which clings to usthroughlife. We deceive our-
selves if we think to get rid of any portion of this
tesponsibility by entering into partnership with
others, each one of whom brings into the concern
the same rights, the same duties, and the same
responsibilities ;—neither more nor less than our-
solves, 'We do but multiply, and divide again by
the samo number. Each receives, by way of divi-
dend, the same amount of right, duty, and respon-
sibility that he carried into the commeon stock. Of
go high a nature are these, and so vast are the inte-
rosts with which they are connected, thut it has
been truly said, that, whether we mount the hus-
tings or go to the polls, we may well tremble to
give or to receive the power which is there con-
forrod.

Gentlemen; if these ideas be just, how impor-
tant is the duty imposed on me by that statute of
the college which requires me to lecture on consti-
tutional law ! How desirable is it that there should
be every where schools, in which the youth of our
country should be thoroughly imbued with correct
opinions and just sentiments on this subject! It
was Agesilaus, I think, who said that ¢ the busi-
ness of education was to prepare the boy for the

duties of the man,” How pre-eminently impor-
tant, then, must be that branch of education which
is to qualify him to perform this highest of all social
duties, and (o Bear worthily his part in that relation
which has been characterized as “a partnership
in all science, in all art, in every virtue, and in all
perfection; a partnership, not only between those
who are living, but between those who are living,
those who are dead, and those who are yet to be
born.”

These striking words, which are from the pen
of the celebrated Edmund Burke, call to mind the
high testimony which he has borne in favor of the
study of the law, as a school of political rights.
After having acted an important part in procur-
ing the repeal of the stamp act, he made his last
effort in favor of the rights of the colonies, in
March, 1776, On that occasion, laboring to dis-
suade the British parliament from pushing Ameri-
ca to extremities, he descanted on the love of free-
dom, which he pronounced to be the predominating
feature in the character of our fathers. The preva-
lence of this passion he ascribed to a variety of
causes, none more powerful than the number of
lawyers, and the familiarity of the people with the
principles of the common law. His ideas I will
give you in his own words, for it is only in his own
words that his ideas ever can be fittingly expressed.

He says, “In no country perhaps in the world
is the law so general astudy. ‘The profession itself
is numerous and powerful; and in most provinces
it takes the lead. 'The greater number of the depu-
ties sent to the congress were lawyers. Butall
who read, and most do read, endeavor to obtain
some smatlering in that science. * * * * %
This study renders men acute, inquisitive, dexter-
ous, prompt in atlack, ready in defence, full of re-
sources. In other countries, the people, more sim-
ple, and of a less mercurial cast, judge of an ill
principle in government only by an actual griev-
ance; here they anticipate the evil, and judge of the
pressure of the gricvance by the badness of the prin-

ciple. They augur misgovernment at a distance,
‘and snaff the approach of lyranmy in every tainted

ibreeze.”? '

Such, young gentlemen, is the important and
juseful influence which the study of our profession
enables its members o exert. But if, instead of
preparing their minds by this study, the very men
to whom the people look up for light, do but pro-
vide themselves with a few set phrases contrived to
flatter and cajole them, what but evil can come of
it?

“The people can do no wrong.”” Why! this is
but what all sovereigns hear from their flatterers.
In one senso, it is indeed true of both, for there is
no human tribunal before which either king or
people can be arraigned, But neither can make
right and wrong change places and natures.

“ Poix populi,vox Dei,” * Iiis the voice of God.”




judgments of the insulted Deity showed how mere
a worm he was; and kis judgments are not limited
{0 kings, nor withheld by numbers. Wo may pre-
gerve all the outward forms of freedom, the checks
and balances of the constitution may remain to all
appearance undisturbed, and yet ho who can  curse
our blessings’ may give us over to all the evils of
despotism, if we do not *“lay fo heart” the high
duties of that frcedom wherewith he has made us
free.

I am sensible, young gentlemen, that, to many,
these ideas will not be acceptable. And for an ob-
vious reason. *“ Men like well enough,” it is said,
« {0 hear of their power, but have an extreme dis-
relish to be told of their duties,” Yet in a govern-
ment of equal rights, these are strictly correlative,
The rights of each individual are the exact mea-
sure of the duties which others owe to him, and of
course, of those he owes to others. This is so ob-
viously true, that it needs but be stated, to be re-
cognized at once as a man recognizes his face in
the glass, But ke ¢ goeth his way, and straight-
way forgetioth what manner of man he was.” Let
not us do likewise,

But there is another reason why many will hear
with impatience of the difficultics atiendant on the
proper discharge of duties, which are too often
made the low sport of a holiday revel. None can
deny the truth and justice of the remarks already
quoted from Mr. Blackstone ; but few, I fear, are
willing to bring them home, and to acknowledge
the necessity of such severe preparation to qualify
themselves to exercise the franchises of a citizen,
Let me hope, young gentlemen, that you will view

the matier in a different light, and go to your task |

with the more cheerfulness, from .the assurance
that you will thus be qualified to derive a blessing
lo yourselves and to your country, from the dis-
creel and conscientious exerciso of a privilege,
which others, from a want of correct information
and just sentiments, so often pervert to the injury
of both,

Before I conclude, give me leave to offer a fow
remarks on a subject in which every member of
the faculty has an equal and common interest, If
there be any thing by which the University of
William and Mary has been advantageously dis-
tinguished, it is the liberal and magnanimous cha-
racler of its discipline, It has been the study of
its professors to cultivate at the same time, the

_intellect, the principles, and the deporiment of the |

student, laboring with equal diligence to infuse
the spirit of the scholar and the spirit of the gen-
tleman, He comes to us as a gentleman. As
such we receive and treat him, and resolutely re-
fuse to know him in any other character. Ho is
not harassed with petty regulations ; he is not in-
sulted and annoyed by impertinent surveillance.
Spies and informers havo, no countenance among

So said the Jews of the impious Herod, But the

us.  Wo receive no accusation but from the con-
science of the accused. Ilis honor is the only
witness to which we appeal; and should he be
even capable of prevarication or falsechood, we
admit no proof of the fact. But I beg you to ob-
serve, that in this cautious and forbearing spirit of
our legislation, you have not only proof that we
have no disposition o harass you with unreasona-
ble-requirements; but a pledge that such regula-
tions as we have found it necessary to make, will
be enforced. 1If we did not mean {0 execute our
laws, it might do little harm to have them minute
and much in detail on paper. It is because we do
mean to enforce them that we are cautious lo re-~
quire nothing which may not be exacted without
tyranny or oppression, without degrading our-
selves or dishonoring you. '

T'he effect of this system, in inspiring a high and
scrupulous sense of honor, and a scorn of all dis-
ingenuous artifice, has been ascertained by long
experience, and redounds to the praige of ifs au-
thors. That it has not secured a regular discharge
of all academical duties, or prevented the disorders
which charactorize the wildness of youth, is known
and lamented. Tut we believe and know, that he -
who cannot be held to his duly, but by base and
slavish molives, can never do honor to his in-
structers ; while we are equally sure that sucha -
system as keeps up a sense of responsibility to
sociely at large, is most conducive to high ex-
cellence, 'We think it right, therefore, to adapt
our discipline to those from whom excellence may
be expected, rather than to those from whom medi-
ocrity may barely be hoped. Such a system is
valuable too, as forming a sort of middle term be-
tween the resiraints of pupilage and the perfect
freedom and independence of manhood: Experi-
ence shows that there is a time of life, when the
new born spirit of independence, and the pruri-
enco of incipient manhood will not be repressed,
They will break out in the airs or in the graces
of manhood. Beiween these we have to choose,
The youth of cighteen treated as a boy, exhibits
the former. ‘T'reated as a man, holays aside these
forever, and displays the latter. This system is
_thus believed to afford the best securily against
such offences as stain the name of the perpetra-
tor. Of such our records bear no trace; nor is
there, perhaps, a single individual of all who have
matriculated here, that would blush to meet any of
his old associates in this school of honor,

May we not hope then, young gentlemen, when
_80 much is trusted to your magnanimity, that the
dependence will not fail us? May we not hope,
when we are seen anxious to make our relation,
not only a source of profit, but of satisfaction to
you, that you will not wantonly make it a source
of uncasiness and vexation to us? 1 persunde my-
| self that you, at least, commence your studies with

such dispositions as wo desire. If this be so, there



is one short rule by which you may surely carry
them intoeflect. ¢ Glive diligent altention to your
studies,”” 'I'his is the hest security against all un-
pleagant collision with your teachers, and against
that weariness of spirit which secks relicf in ex-
cess or mischief. It carries with it the present
happiness, which arises from a consciousness of
well doing ; it supplies that knowledge which en-
courages to farther rescarches, and renders study
a pleasure; it establishes habits ol application, the
value of which will be felt in all the future business
of life; and lays the foundation of that intellectual
superiorily by which you hope to prosper in the
world, and (o he distinguished from the ignoble
multitude who live but to dic and be forgotien.
Williamsburg, Oclober 27, 1834,



