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2. Eliminating Jury Trials Improves the Efficiency of the System

Drunk driving is the most commonly prosecuted misdemeanor
offense,2m and possibly the most commonly prosecuted of all criminal
offenses in the United States. Each year, police arrest nearly 1.5 million
people for DWI.201 The amount of resources required to conduct DWI
prosecutions in these cases is enormous. For cases that proceed to jury
trial, prosecutors must prepare witnesses and arguments, juries must be
empanelled, judges must preside, and most other work in those courts
will grind to a halt. Eliminating the right to a jury trial for first-offense
DWI prosecutions will substantially reduce the needed resources by
(1) eliminating the need for jurors, voir dire, and peremptory challenges;
(2) shortening the duration of trials because judges are in need of less
background information than juries; and (3) reducing the number of
trials altogether because defendants who face more conviction-prone
judges have lower odds of an acquittal at trial and thus less incentive to
risk the higher penalty that typically comes with a bench trial. All of
these efficiencies will enable prosecutors, judges, and defense attorneys
to devote more of their time and attention to other (likely more serious)
criminal cases.

a. Efficiencies from Eliminating Voir Dire, Peremptory
Challenges, and Jurors

Eliminating the right to a jury trial would also eliminate some of the
most time-consuming aspects of pretrial procedure. With no jury trials,
there obviously would be no voir dire questioning. This, of course,
would save whatever time the court would have allotted for jury
selection. More importantly, though, eliminating voir dire saves lawyers'
time outside of court. Attorneys, particularly junior prosecutors
handling their first few trials, spend an enormous amount of time writing
and practicing a voir dire script they will use to weed out unfavorable
prospective jurors and win over favorable jurors before testimony begins.
Because many prosecutors cut their teeth on first-offense DWI
prosecutions, they likely spend large amounts of time preparing their
voir dire examinations. And, unfortunately, because many courtrooms
are overburdened with cases, prosecutors often spend time preparing
voir dire examinations that are never conducted because cases often plea
bargain right before trial. Eliminating the right to a jury trial would thus
save resources that are inefficiently spent on voir dire.

Moving to bench trials also would eliminate the sometimes time-
consuming and often contentious peremptory challenge process. Even in

200. See JACOBS, supra note 21, at xviii.
201. See Crime in the United States 2009, FED. BUREAU OF INVESTIGATION, U.S. DEP'T OF

JUSTICE, http://www2.fbi.gov/ucr/cius2009/data/table_29.html (last visited Mar. 19,2011).
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misdemeanor cases, prosecutors and defense attorneys are typically
afforded peremptory challenges to strike jurors who they view as
unfavorable. 2

02 If nothing contentious occurs, the lawyers simply submit
their peremptory challenges to the judge and the prospective jurors are
stricken very quickly. If either side, however, believes its adversary has
used peremptory strikes based on race or gender, a time-consuming
hearing must be held to determine if a constitutional violation has
occurred under the Supreme Court's Batson v. Kentucky decision.203  If

the judge finds a violation, some jurisdictions require that a new jury be
impaneled and that jury selection be restarted from scratch. 204 And even
if the trial judge rejects the Batson challenge, the defendant then has an
issue that he can raise on appeal if he is convicted. Eliminating the right
to a jury trial eliminates the peremptory challenge problem altogether.

Finally, and most obviously, eliminating jury trials would save the
time and expense of the jurors themselves. Each year there are likely
well in excess of 10,000 DWI jury trials in the United States, most of
which are for first offenders. 205 Moreover, in some cases a venire is
brought to the courtroom only to have the case plea bargain after the
jurors are forced to sit through voir dire and possibly even part of the
trial itself. Assuming that 10,000 first-offense DWIs are prosecuted
before juries in the United States each year and that a venire of twenty
prospective jurors is used for each jury trial, that translates into 200,000
prospective jurors per year. Some of these jurors could be spared the
financial hardship of jury service altogether. 2

06 More importantly, some
of these jurors could be shifted to other courtrooms to ensure that there
is a sufficient number of jurors for other cases. Presently, judges
sometimes have to delay trials when a venire lacks a sufficient number of
prospective jurors or when the lawyers "bust" the panel by striking such
a large number of jurors for cause that there are not enough remaining
bodies to fill the jury box. Moving DWI jurors to other cases would thus
ensure that jury trials of more serious offenses are not delayed because
of a lack of eligible jurors.

202. See Roger Allan Ford, Modeling the Effects of Peremptory Challenges on Jury Selection and
Jury Verdicts, 17 GEO. MASON L. REv. 377, 381 (2010) ("[N]early all states give each side two to six
challenges in misdemeanor trials.").

203. 476 U.S. 79, 188-89 (1986) (forbidding peremptory strikes based on race).
204. See id. at 99 n.24; Cheryl A.C. Brown, Challenging the Challenge: Twelve Years After Batson,

Courts Are Still Struggling to Fill in the Gaps Left by the Supreme Court, 28 U. BALT. L. REv. 379, 408-
09 (1999) (noting that a "number of jurisdictions" provide for a new jury as the remedy for a Batson
violation).

205. National statistics are unavailable because many states do not keep data. Nevertheless, when
one considers that there were 1825 DWI jury trials in Texas alone during the single year from mid-
2007 until mid-2008, it is a fair estimate that there are in excess of 10,000 jury trials nationwide. See
TEx. ADMIN. OFF. OF COURTS, AcIVITY SUMMARY BY CASE TYPE: SEPT. 1, 2007 To AUG. 31, 2008
(on file with the author).

206. See Gloria Hillard, Recession Hits the Jury Box, NAT'L PUB. RADIo (Oct. 19, 2009), http://
www.npr.org/templates/story/story.php?storyld=113800461 (discussing how the recession has hindered
jury service).
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b. Shortening the Duration of Trials

Eliminating juries for first-offense DWI trials will also shorten the
duration of trials by reducing the time spent on opening statements,
closing arguments, and questioning of witnesses. Simply put, judges need
far less background information than jurors to understand the big picture
theme and particular facts of individual cases. Not only are judges
familiar with the law that governs DWI cases, but ruling on pretrial
motions and perhaps overhearing plea bargaining discussions gives
judges a good sense of the gist of the case before the trial even begins.
This means that opening statements and closing arguments will not have
to be as detailed, and there will be no need for lawyers to spend time
explaining to the fact-finder what the legal rules mean and how they
apply to the facts of a particular case.

The time savings will be even greater with the examination of
witnesses. The typical DWI case involves testimony of officers who
performed sobriety tests and chemists who explain breathalyzer tests.
Judges have seen these types of witnesses dozens or even hundreds of
times in the past. They are aware of the training the police and experts
have received and how they perform their basic job responsibilities.
Judges will require very little background testimony to assess the
credibility and factual assertions of such witnesses. Jurors, by contrast,
typically have no familiarity with police training and the mechanics of
breathalyzers and other field sobriety tests. Prosecutors are therefore
required to elicit lengthy background information through direct
examination. Prosecutors likewise spend considerable time reviewing
how breathalyzers are calibrated and why other field sobriety tests are
accurate. In a DWI jury trial it is therefore not surprising to see
prosecutors spend time on where police officers were trained, the exact
training received, their employment history at the police department,
and other background information. Defense attorneys, in turn, then
conduct detailed cross-examination that could raise doubts about the
training and scientific methodology of the witnesses. This lengthy
testimony would not be completely eliminated in bench trials. Defense
attorneys still will try to impeach experts, but the time they take to do so
would be substantially reduced.

c. Reducing Trials by Encouraging Plea Bargaining

If states eliminate the right to jury trials for first-offense DWI
prosecutions, it will almost surely reduce the number of DWI cases
proceeding to trial. Trials, of course, are very time-consuming. Fewer
trials will therefore mean a reduced workload for prosecutors, defense
lawyers, and judges. The reduced workload will in turn provide
prosecutors and defense lawyers with more time to spend investigating
and preparing their other cases.
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The reason that abolishing the right to a jury trial will result in more
plea bargaining is that bench trials are far more predictable than jury
trials. When a defendant is deciding whether to gamble on a jury trial,
she has no idea who will be on her jury and whether they might be
favorable to her. Before the day of trial, a defendant might hope to have
a jury that is demographically similar to her and that can identify with
her. She might expect that her lawyer, whom she may have paid a hefty
sum, will have a good rapport with the jury. Or she might hope that the
prosecutor will perform poorly. In short, there are many unknown
variables about how a jury trial might break. Because many first-offense
DWI defendants have no prior experience with the criminal justice
system, they likely have little personal information to fill in the
informational gaps.207 Optimistic defendants -particularly successful
individuals who are used to having things go their way-may choose to
assume that the unknowns will break in their favor. These defendants
might therefore be more willing to take their cases all the way to a jury
trial and hope for the best.

Although bench trials also carry some uncertainty, there would be
far fewer unknowns than in jury trials. Recall that first-offense DWI is
one of the most common crimes committed in the United States.208 In a
regime where all first-offense DWIs are tried to the court, the same
judges would be called on to resolve numerous cases. It therefore would
quickly become clear to the repeat players in the criminal justice
system -particularly highly-paid DWI defense lawyers-whether judges
are prone to convict or acquit in run-of-the-mill DWI cases. And if the
social science evidence described in Part IV.A is correct, judges in
general will be more willing to convict than juries.209 Competent defense
attorneys will of course relay this information to their clients. Instead of
the defense attorney telling her client that he "might draw a really
favorable jury," the lawyer will inform the defendant that when a
defendant has exceeded .08 on the breathalyzer, Judge Smith has voted
to convict in almost every case.

A competent defense attorney will also then explain the "trial
penalty," whereby defendants who have pushed cases to trial typically
are sentenced to tougher punishments.210 Once judges have established a
pattern of regularly convicting individuals who have failed breathalyzer
tests, they may have little patience for new defendants who insist on
going to trial. Therefore, there is reason to believe the "trial penalty"
will be even more pronounced in DWI cases. Defense attorneys will of

207. See Bibas, supra note 145, at 924-29.
208. See Black, supra note 155, at 463.
209. See supra Part IV.A.
210. See Donald A. Dripps, On Cases, Casebooks, and the Real World of Criminal Justice: A Brief

Response to Anders Walker, 7 OHIO ST. J. CRIM. L. 257, 259 (2009) (describing the trial penalty as "the

single most important institutional fact a criminal lawyer can know").
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course convey to their clients the relevant information about the trial
penalty and a judge's conviction rate. Once defendants have solid
information on judges' conviction rates and the attendant trial penalty,
the gamble on going to trial should look far less attractive. Put simply, a
defendant faced with much greater certainty of conviction and the
prospect of an annoyed judge meting out a tougher sentence will be more
likely to plea bargain. And for defendants who were already leaning
toward pleading guilty, the greater certainty of the outcome will move
them to do so more quickly. Not surprisingly, data already demonstrates
that the time between charging and verdict is almost five times faster in
bench trials than jury trials.2"

Of course, the scenario described above is only a general pattern;
specific cases will differ. Some judges will not be more conviction-prone
than juries. Other judges will not impose any type of trial penalty. These
judges will likely be the exception, not the rule. And they may very
quickly discover that being the exception carries baggage. The docket in
their courtrooms will swell beyond that of other judges because fewer
cases will plea bargain and more court time will be spent handling DWI
trials. Thus, while some judges might continue to be less conviction-
prone than their colleagues in DWI cases, others might slowly discover
that they are the outliers and begin to change their approach.

Even if a small percentage of judges are not tougher than juries, the
overall effect of eliminating jury trials will be substantial. Fewer and
faster DWI trials will reduce the workload of the lawyers handling the
cases. This will be helpful to busy public defenders (who handle some
DWI cases) and very helpful to prosecutors (who handle lots of DWI
cases). While many observers are aware that public defenders and
appointed lawyers face excessive caseloads,212 it is also the case that
prosecutors in some jurisdictions are terribly overburdened. For
instance, a recent analysis of the McLennan County District Attorney's
Office in Texas found that the twenty-four prosecutors in that office were
responsible for 3600 felonies and more than 8000 misdemeanors in a
single year.213 That works out to each attorney having between 300 and
500 open cases at any given time.214 If DWI cases were processed

211. See BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, SOURCEBOOK OF CRIMINAL
JUSTICE STATIsTICS-2003, at 447 tbl.5.43 (Ann L. Pastore & Kathleen Maguire eds., 31st ed. 2004)
(finding in a 2003 review of federal cases that bench trials were resolved 2.6 months after charges were
filed compared with 12.3 months for cases that were tried to juries).

212. See, e.g., Backus & Marcus, supra note 110, at 118.
213. See, e.g., Cindy V. Culp, Data Offer Clues on McLennan Country District Attorney's

Performance, WACO TRIB., Dec. 13, 2009, available at NEwSBANK, Record No.: 12132009-wac-
DAData.

214. Id.
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quicker, these lawyers would be able to devote more of their attention to
violent crimes and other complicated cases.15

VI. How STATES CAN REVISE THEIR STATUTES TO ELIMINATE THE
RIGHT TO A JURY TRIAL

As explained in Part III, the petty offense doctrine authorizes states
to eliminate jury trials for first-offense DWI prosecutions so long as the
maximum punishment does not exceed six months' incarceration. 2 1

1

States' ability to implement this proposal depends on how their criminal
code is drafted, the punishment ranges currently in place, and whether
their state courts have embraced the petty offense doctrine under their
state constitutions. In some states, eliminating the right to a jury trial
would be as simple as adding a clause to the DWI statute. In other
states, more in-depth changes to the criminal code would be necessary,
though not onerous. At present, only a handful of states have eliminated
the right to a jury trial for low-level DWI offenses. 217 While my proposal
is foreclosed in about ten states that have rejected the petty offense
doctrine,2 18 the proposal could be adopted in nearly thirty states. Below,
I provide a roadmap for these nearly thirty states to eliminate the right to
a jury trial for first-time DWI offenses.

A. Adding Simple Language to the Code to Eliminate the Right to a Jury
Trial

In at least twelve states219-and possibly three others220 - legislatures
could eliminate the right to a jury trial for certain first-offense DWI

215. See Erica J. Hashimoto, The Price of Misdemeanor Representation, 49 WM. & MARY L. REV.
461, 461 (2007) (suggesting that states cease appointing free lawyers to indigent misdemeanor
defendants to reallocate attorney time to more serious cases).

216. See supra Part III.
217. See supra note 61.
218. See infra note 245 and accompanying text.
219. These states are Arizona, Colorado, Connecticut, Delaware, Illinois, Indiana, Kansas,

Kentucky, Maryland, Missouri, Nebraska, and South Carolina.
220. Three states-Minnesota, Wisconsin, and Utah-appear not to have addressed whether the

petty offense doctrine applies under their state constitutions. The Minnesota Supreme Court has
noted that criminal defendants' jury trial rights derive from the Minnesota Constitution, but it pointed
to a state statute defining "crime" as the reason why all defendants facing incarceration are entitled to
a jury trial. See State v. Weltzin, 630 N.W.2d 406, 410-11 (Minn. 2001). The Weltzin decision
conducted no substantive analysis of whether the federal petty offense doctrine should apply under
Minnesota constitutional law. If Minnesota were to embrace the petty offense doctrine, it would be
free to eliminate jury trials for first-time DWI prosecutions, which carry a maximum sentence of only
ninety days. See MINN. STAT. §§ 169A.27, 609.02 (2009). The Wisconsin Supreme Court appears not
to have ruled on the merits of a petty offense challenge, although it has noted in dicta in a civil case
that even in criminal proceedings, trial by jury is not invariably required. See Layton Sch. of Art and
Design v. Wis. Emp't Relations Comm'n, 262 N.W.2d 218, 235 & 235 n.36 (Wis. 1978) (citing the
federal petty offense cases). In Wisconsin, first-time DWI offenders are punishable by up to six
months incarceration, see Wis. STAT. ANN. §§ 343.65, 346.63(1) (West 2010), but are guaranteed a jury
trial by statute, see WIS. STAT. ANN. § 800.04(1)(d). Finally, in a Utah case, the Utah Supreme Court
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prosecutions by simply adding a clause to the existing statute. In these
states, the punishment for first-offense DWI does not exceed six months
and, therefore, there is no federal constitutional right to a jury trial.2 2 1

Moreover, these states appear to have embraced the petty offense
doctrine under their own state222 constitutions.2

23 Thus, the legislatures of
these states would simply have to add a short clause to their DWI
statutes specifying that, "for prosecutions under this section of the code,
the trial shall be by judge, not jury."

Kentucky provides a good example of the simplicity and benefits of
abolishing the jury-trial right in low-level DWI cases. Under Kentucky
law, a first-time DWI is punishable by up to thirty days in jail, and a
second offense carries a maximum sentence of only six months'
incarceration.22

4 Both offenses are thus petty and could be tried in bench
trials without violating the U.S. Constitution. And the Supreme Court of
Kentucky has recognized that there is no state or federal constitutional
right to a jury trial for such misdemeanor DWI prosecutions. 225

approvingly cited the federal petty offense doctrine, but refused to assess the issue under the state
constitution because it was not properly briefed. See West Valley City v. McDonald, 948 P.2d 371,
374-75 (Utah 1997). In Utah, first-time DWI offenses are punishable by up to six months'
incarceration, see UTAH CODE ANN. § 41-6a-503 (LexisNexis 2010), but are guaranteed a jury trial by
state statute, see UTAH CODE ANN. § 77-1-6-2(e) (LexisNexis 2008).

221. See ARIz. REV. STAT. ANN. §§ 13-707(A)(1), 28-1381(F) (2010); COLO. REV. STAT. § 42-4-
1301(7)(b)(i) (2004); CONN. GEN. STAT. § 14-227(a)(g) (2006); DEL. CODE ANN. tit. 21, § 4177(d)(1)
(2001); 625 ILL. COMP. STAT. 5/11-501(c)(3) (2006); IND. CODE § 9-30-5-1(a) (2004); KAN. STAT. ANN.
§ 8-1567(d) (2001); KY. REV. STAT. ANN. § 189A.010(5)(b) (West 2009); MD. CODE ANN., TRANSP.
§ 27-101(c)(23)-(24) (West 2008); Mo. REV. STAT. §§ 558.011(1)(6), 577.010 (2010); NEB. REV. STAT.
§ 28-106(1) (2008); S.C. CODE ANN. § 56-5-2930(A)(1) (2006).

222. See Benitez v. Dunevant, 7 P.3d 99, 102 (Ariz. 2000); Austin v. City and Cnty. of Denver, 462
P.2d 600, 602 (Colo. 1969); Wilson v. Cohen, 610 A.2d 1177, 1182 (Conn. 1992); Thomas v. State, 331
A.2d 147, 150 (Del. 1975); People v. Dorris, 373 N.E.2d 77, 79 (Ill. App. Ct. 1978); Holly v. State, 681
N.E.2d 1176, 1177 (Ind. Ct. App. 1997); State v. Shannon, 905 P.2d 649, 656 (Kan. 1995);
Commonwealth v. Green, 194 S.W.3d 277, 282 (Ky. 2006); Fisher v. State, 504 A.2d 626, 627 (Md.
1986); Ryan v. Moreland, 653 S.W.2d 244, 248 (Mo. Ct. App. 1983); State v. Bishop, 399 N.W.2d 271,
276 (Neb. 1987); State v. Passmore, 611 S.E.2d 273, 275 (S.C. Ct. App. 2005).

223. While a number of the cases adopting the petty offense doctrine have occurred in the context
of criminal contempt charges-specifically the Connecticut, Illinois, Indiana, Kansas, and South
Carolina cases cited supra note 222-rather than ordinary criminal cases, the reason for that is likely
that these states have statutes (rather than state constitutional protections) that guarantee jury trial
rights to ordinary criminal defendants. Although some litigation may be required in these states to
clarify that the petty offense doctrine applies to all criminal cases, not just criminal contempt cases,
there would appear to be a strong case for embracing the doctrine in all low-level misdemeanors.
Indeed, the Supreme Court recognized over forty years ago that "criminal contempt is a crime in every
fundamental respect" and that "there is no substantial difference between serious contempts and other
serious crimes." Bloom v. Illinois, 391 U.S. 194, 201-02 (1968). Furthermore, the Court's decision in
Bloom was issued the same day as Duncan v. Louisiana, and it explained that by "deciding to treat
criminal contempt like other crimes insofar as the right to jury trial is concerned, we similarly place it
under the rule that petty crimes need not be tried to a jury." Id. at 210. Nevertheless, at least one
court has tried to distinguish criminal contempt cases in rejecting the petty offense doctrine. See
People v. Antkoviak, 619 N.W.2d 18, 40 (Mich. App. 2000) (contending that "contempt cases are not
precisely criminal cases").

224. See KY. REV. STAT. ANN. § 189A.010(5)(a)-(b).
225. See Commonwealth v. Green, 194 S.W.3d 277, 285 (Ky. 2006). Interestingly, in Green, it was

the prosecution, not the defendant, that demanded the jury trial. It is impossible to know the reason
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Nevertheless, the Supreme Court of Kentucky recently concluded that
DWI defendants have a statutory right to a jury trial in all criminal
prosecutions, including traffic violations. 226

A simple legislative enactment could eliminate the statutory right to
a jury trial in first- and second-offense DWI cases in Kentucky. The
resources saved would be substantial. In 2008, Kentucky prosecutors
filed nearly 35,000 first-time DWI cases and over 9000 second-time
cases. 227 Some of these roughly 44,000 cases were tried to juries, and in a
much larger number of cases, defendants almost certainly invoked their
jury trial rights (thus leading to scheduling delays and additional court
settings) before eventually pleading guilty.22" In addition to efficiency
savings, Kentucky might benefit from an added deterrence achieved
from improving the certainty and celerity of punishment. Kentucky
ranks above the national average in alcohol-related fatalities in the
United States. 229 In 2008, Kentucky had 826 traffic fatalities, of which 200
were alcohol-related.230 If even a few of these fatalities (not to mention
other damaging accidents) could be reduced through improved
deterrence, that benefit alone would be significant.

B. Lowering the Maximum Punishment to Six Months or Less

In eight states,231 transitioning to a bench trial regime would be
slightly more difficult because, while the states embrace the petty offense
doctrine, 23 2 they impose a maximum punishment for first-time DWI that
exceeds six months. 233  Thus, under their present statutes, these states

for this unusual turn of events, but it may be that the trial judge was seen as unlikely to convict in DWI
cases.

226. Id. at 284-85 (citing KY. REv. STAT. ANN. § 29A.270(1)).
227. See KENTUCKY ADMINISTRATIVE OFFICE OF THE COURTS: CIRCUIT AND DISTRICT COURT

DUI REPORT BY OFFENSE: STATEWIDE (provided by Kentucky Department of Court Services and on
file with the author) (listing over 34,000 first-time and nearly 9000 second-time DWI cases filed in
Kentucky district courts, and over 650 first-time and nearly 300 second-time cases filed in circuit
courts).

228. Although the Kentucky Administrative Office of the Courts did not have statistics available
for jury trials and eventual plea agreements, intuition and experience suggest that many of these
defendants must have demanded jury trials, and some of those who demanded jury trials must have
reached a plea agreement prior to trial.

229. See Full List: Worst States for Drunk Drivers, FORBES (Dec. 18, 2009), http://www.forbes.
com/2009/12/18/drunk-driving-states-lifestyle-vehicles-intoxicated-madd-bacchart.html.

230. Id.
231. The states are Alabama, Arkansas, Iowa, Massachusetts, New York, North Carolina,

Oregon, and Virginia.
232. See Clemmons v. City of Muscle Shoals, 565 So. 2d 683 (Ala. Crim. App. 1990); Perroni v.

State, 186 S.W.3d 206 (Ark. 2004); Marzen v. Klousia, 316 N.W.2d 688, 690 (Iowa 1982) (limiting petty
offense doctrine to cases with maximum sentences of thirty days); In re DeSaulnier, 279 N.E.2d 287
(Mass. 1971); People v. Harris, 828 N.Y.S.2d 832 (N.Y. City Ct. 2006); State v. Morris, 165 S.E.2d 245
(N.C. 1969); In re Stevenson, 458 P.2d 414 (Or. 1969) (en banc); Ragsdale v. City of Danville, 82 S.E.
77 (Va. 1914).

233. See ALA. CODE § 32-5A-191(e) (2009); ARK. CODE ANN. § 5-65-111(a)(1)(A) (Supp. 2009);
IOWA CODE ANN. §§ 321J.2, 903.1(b) (Supp. 2010); MASS. GEN. LAWS ch. 90, § 24 (2005); N.Y. VEH. &
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cannot constitutionally invoke the petty offense doctrine. But, if they
simply lowered the maximum incarceration period for first-time
offenders, they would be free to abolish jury trials.2

34

Massachusetts provides a good example. First-time DWI offenders
in Massachusetts face the toughest maximum punishment in the nation:
two-and-a-half years' imprisonment. 5 Yet, when first-time offenders are
actually sentenced they typically receive no jail time whatsoever.23 The
website of one Massachusetts DWI defense lawyer explains that,
although the authorized penalty for first offenders is "not more than 2 2

years [in the] House of Correction . .. 99.9% of the cases" qualify for an
"alternative disposition" which does not include jail time.237  Because
Massachusetts has recognized the petty offense doctrine,"* the legislature
would be free to abolish the right to a jury trial for first offenses if it
lowered the maximum punishment to six months instead of the almost-
never-enforced two-and-a-half years.

As a matter of legislative drafting, it is simple for states to bring
themselves within the petty offense doctrine. The easiest approach
would be for legislatures in these states to reduce the maximum sentence
for all first-time DWI offenders to six months so that the crime would fall
within the petty offense doctrine. Alternatively, legislatures could create
a graded DWI statute in which less serious first-time offenders face a
maximum sentence of six months or less, while more serious first-time
defendants face longer sentences. Many states have already adopted
such an approach.239 For example, New Hampshire differentiates
between "ordinary" offenders with blood alcohol levels up to .16 and
"aggravated" offenders who have levels in excess of .16.240 Given that
judges are more likely to impose tougher sentences on offenders with
higher blood alcohol levels, it makes logical sense to have the "ordinary"
offenders face no more than six months' incarceration (and therefore

TRAF. LAW ANN. § 1193(1)(b) (McKinney 1996); N.C. GEN. STAT. § 20-179(g) (2009); OR. REV. STAT.
§§ 161.615(1), 813.010(4) (2009); VA. CODE ANN. §§ 18.2-11, 18.2-270 (2009).

234. Of course, states also would have to eliminate any statutory jury trial guarantee as well.
235. See MASS. ANN. LAWS ch. 90, § 24.
236. See Massachusetts Drunk DrivingIDUIDWI/OUI Laws & Penalties, MASS. DRUNK DRIVING

DEFENSE, http://www.madrunkdrivingdefense.com/drunk-driving.htm (last visited Mar. 19, 2011)
(explaining the "minimum penalty" that is available to first-time offenders who plead guilty and have
a "smart attorney").

237. See Massachusetts OUI Law, LAW OFFICE OF STEPHEN L. JONES, http://www.dwilawoffice.
com/massachusetts oui law.html (last visited Mar. 19, 2011).

238. See In re DeSaulnier, 279 N.E.2d 287, 290 (Mass. 1971) (recognizing the petty offense
doctrine in the context of criminal contempt charges).

239. New York, which punishes DWI with a maximum sentence of one year, has taken this
approach with the lesser infraction of Driving While Ability Impaired, which involves a blood alcohol
level of .05 to .07 and carries a maximum sentence of fifteen days. See supra note 61 and
accompanying text. New York easily could create a similarly graded system for the crime of DWI and
punish offenders with blood alcohol levels of .08 to (for example) .14 with only up to six months'
incarceration, rather than imposing a maximum sentence of one year for all DWI offenders.

240. See N.H. REV. STAT. ANN. § 265-A:3, 18 (2004).
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have no jury trial) while authorizing a longer sentence (and therefore a
right to a jury trial) for the "aggravated" offenders.

Although the actual drafting and logic of such a regime is quite
simple, the more difficult problem is that legislatures are typically
reluctant to reduce criminal punishments because of the risk of being
seen as soft on crime. Given the influence of MADD and other interest
groups, legislators have an incentive to raise punishment ranges, not
reduce them.2 41 Yet, this political problem would likely be averted if
MADD and other advocacy groups supported the legislation to reduce
the maximum punishment. And MADD would be wise to support a
reduction.

As noted above, the reality is that almost no first-time DWI
defendants ever receive anywhere close to a year or longer in jail.2 42 And
although states may want to punish first-time DWI offenders with long
sentences if they have lengthy criminal histories, that can be
accomplished with a separate statutory scheme for recidivists that would
not affect the bulk of first-time DWI offenders.

The only real benefit provided by having punishments in excess of
six months for first-time DWI offenders is that it amounts to a symbolic
statement: the state takes DWI very seriously. Yet, the expressive value
of a tough maximum sentence may actually be counterproductive if
drivers are aware that the outer punishment range of the statute is never
enforced. Put more simply, it does little good to have a lengthy
punishment range if no one ever receives that punishment and ordinary
citizens know that no one receives that punishment. Moreover, social
scientists have found that when jurors are aware that DWI defendants
face tough penalties, the jurors actually become less likely to convict.2 43

By contrast, recall that social science data indicates that judges are
more likely to convict than juries, and that certainty of punishment is the
most important factor in achieving deterrence. 2" Interest groups such as
MADD might be willing to trade an unenforced lengthy punishment
range for a shorter sentencing range that holds more defendants
accountable and has a better chance of deterring DWI. If MADD and
other interest groups were to make this strategic calculation, political
opposition to reducing the sentencing range might be neutralized. In
turn, legislators might be willing to vote for such a bill.

241. See Stephanos Bibas, Prosecutorial Regulation Versus Prosecutorial Accountability, 157 U.
PA. L. REV. 959, 966 (2009) (explaining that legislatures increase sentences and "broaden prosecutorial
power to burnish their tough-on-crime credentials").

242. See supra notes 235-38 and accompanying text.
243. See supra note 154.
244. See supra Parts IV.A and V.A.
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C. Carving Out a Small Category of Cases in Which No Jail Time Can
Be Imposed

The biggest obstacle to eliminating the right to a jury trial for first-
offense DWI trials is that some states have rejected the petty offense
doctrine under their state constitutions. These states break down into
two categories. In ten jurisdictions, the state constitution has been
interpreted to require jury trials for all criminal offenses, even those that
carry only a fine and no jail time.245 In order to implement my proposal
in these states, legislators would have to pass a statute they know to be
unconstitutional and then ask their state supreme court to overrule its
prior precedent and accept the petty offense doctrine. Obviously, such a
scenario is very unlikely.

In at least seven states,246 however, state courts have only forbidden
the abolition of jury trial rights when defendants face incarceration. 24 7 In
other words, these states have not rejected the petty offense doctrine for
crimes where the maximum punishment is only a fine. Thus, if states
were to carve out a separate and very narrow DWI offense that does not
carry any jail time, they would be free to abolish the right to a jury trial.24 8

245. See Baker v. City of Fairbanks, 471 P.2d 386 (Alaska 1970); Geng v. State, 578 S.E.2d 115
(Ga. 2003); State v. Sklar, 317 A.2d 160 (Me. 1974); People v. Antkoviak, 619 N.W.2d 18,41 (Mich. Ct.
App. 2000); State v. Rensvold, 139 P.3d 154 (Mont. 2006); City of Bismark v. Fettig, 601 N.W.2d 247,
251 (N.D. 1999); State v. Dusina, 764 S.W.2d 766 (Tenn. 1989); Franklin v. State, 576 S.W.2d 621 (Tex.
Crim. App. 1978) (en banc); State v. Becker, 287 A.2d 580 (Vt. 1972); City of Pasco v. Mace, 653 P.2d
618 (Wash. 1983) (en banc).

246. These states include California, Idaho, Ohio, Oklahoma, South Dakota, West Virginia, and
Wyoming, all of which carry a maximum sentence for first-offenders of six months or less. See CAL.
VEH. CODE §§ 23152, 23536 (West Supp. 2010); IDAHO CODE ANN. §§ 18-8004(1)(a), 18-8005(1)(a)
(Supp. 2010); OHIO REV. CODE ANN. §§ 4511.19, 2929.24 (West 2010 & 2008); OKLA. STAT. tit. 47,
§ 11-902 (2007); S.D. CODIFIED LAWS §§ 22-6-2, 32-23-2 (2006); W. VA. CODE ANN. § 20-7-18b(d)
(2004); WYo. STAT. ANN. § 31-5-233 (2009). Additionally, the issue is unresolved in Rhode Island,
where the Rhode Island Supreme Court has not determined whether violations carrying a maximum
fine of $500 are entitled to a jury trial. See State v. Vinagro, 433 A.2d 945, 949 n.6 (R.I. 1981). At
present, Rhode Island punishes first-offenders with up to one year in jail, see R.I. GEN. LAWS § 31-27-
2(d) (Supp. 2009), thus making a $500 maximum fine a very unlikely change.

247. See OKLA. CONST., art. II, § 19 (stating that the right to jury trial does not apply to cases
where the maximum sentence is a fine of $1500 or less); Mitchell v. Superior Court, 783 P.2d 731, 738
(Cal. 1989) ("Under the California Constitution, only infractions not punishable by imprisonment are
not within the jury trial guaranty." (citations omitted)); State v. Bennion, 730 P.2d 952, 964 (Idaho
1986) (concluding that the state constitution "guarantees a jury trial whenever the possible sanction
includes imprisonment"); State v. Tate, 391 N.E.2d 738, 739 n.2 (Ohio 1979) (quoting state
constitution which guarantees a jury trial "except... in cases involving offenses for which the penalty
provided is less than imprisonment in the penitentiary"); State v. Bowers, 498 N.W.2d 202 (S.D. 1993)
(holding that there is no state constitutional right to a jury trial, even for offense carrying a possibility
of up to six months incarceration, if no jail sentence is actually imposed); Gapp v. Friddle, 382 S.E.2d
568, 569 (W. Va. 1989) ("Under art. 3, § 14 of the West Virginia Constitution, the right to a jury trial is
accorded in both felonies and misdemeanors when the penalty imposed involves any period of
incarceration."); Brenner v. City of Casper, 723 P.2d 558, 561 (Wyo. 1986) ("[W]e hold that a crime
punishable by any jail term, regardless of length, is a serious crime subject to the constitutional right to
a jury trial.").

248. Professor H. Laurence Ross has suggested that legislatures decriminalize first-time DWI
offenses so that they can be handled as administrative proceedings which carry few procedural
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For example, a state could re-grade its DWI statute to carve out a
separate offense for first-time offenders who had blood alcohol levels of
.08 to .14. Defendants with these unlawful (though not egregiously high)
blood alcohol levels could face a stiff fine, loss of their drivers' licenses,
and community service, but no actual jail sentences. Eliminating the
prospect of a jail sentence would in turn eliminate the right to a jury trial.
A few states have already embraced this idea. For instance, in New
Hampshire, a typical first-time DWI offender faces a $500 fine, license
revocation, and a driver intervention program, but has no right to a jury
trial.249 If, however, the offender commits an aggravated first offense-
by driving more than thirty miles over the speed limit, causing a collision
resulting in serious bodily injury, attempting to elude a police officer,
carrying a passenger under sixteen years of age, or having a blood
alcohol level in excess of .16-the defendant faces jail time and has the
right to a jury trial.25

1

Of course, the idea of taking a category of DWI offenders who face
jail time and downgrading the maximum punishment to a fine would
likely not be popular with interest groups such as MADD and legislators
who are usually inclined to increase rather than decrease punishments.
As a matter of public policy, however, such an approach may make
sense.

First, creating a category of "fine only" DWI offenses would be in
line with the actual (as opposed to the authorized) punishment that many
first-time offenders with comparatively low blood alcohol levels currently
receive. In a way, creating a category of "fine only" DWI offenses would
amount to a truth-in-charging statute, in which prosecutors seek
convictions and sentences specified under the statute, rather than
charging someone with an offense carrying up to six months in jail and
plea bargaining the case for a fine instead of jail time.

Second, as noted above, eliminating the right to a jury trial would
level the playing field for prosecutors, thus making it easier to convict
defendants and reducing the resources that must be spent on each case."'

protections and consequently result in a greater certainty and celerity of punishment and hence
improved deterrence. See Ross, supra note 154, at 110. One commentator is skeptical of such an
approach because it would send "a symbolic message to the public that alcohol impaired driving is

nothing more than a minor traffic offense or routine violation." Cafaro, supra note 28, at 26. As
explained below, my proposal would not be vulnerable to this criticism because defendants would still
be charged with a criminal offense and conviction for first-time offenders could still be used to
enhance penalties for recidivists.

249. See N.H. REV. STAT. ANN. § 265-A:18 (Supp. 2009).
250. See id. (increasing the minimum fine to $750 as well as the prospect of at least ten days in

jail). Pennsylvania similarly has a graded approach, although it recognizes the petty offense doctrine

and declines to provide a jury trial to defendants facing six months' or less incarceration. Ordinary
first-offenders in Pennsylvania face no jail time. If defendants' blood alcohol levels are in excess of
.16, however, or if they refused to take the breathalyzer test, defendants face at least seventy-two
hours of incarceration. See 75 PA. CONS. STAT. §§ 3802(c), 3804(c)(3) (2006).

251. See supra notes 200-15 and accompanying text.
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Anecdotally, prosecutors report that it is very difficult to convince juries
to convict first-offense DWI defendants with comparatively low blood
alcohol levels. Eliminating jail time, and thus the right to a jury trial,
probably would increase the conviction rate.

Third, and related, studies suggest that for low-level offenses such as
DWI, the stigma of conviction may serve as a more important deterrent
than the accompanying punishment. For instance, in a study of college
students, researchers found that subjects put a greater monetary value on
avoiding the stigma of a DWI conviction than on avoiding the punitive
consequences (such as license suspension) that accompanied a
conviction.252 Similarly, in a study following the Vietnam War,
researchers found that for middle-class defendants charged with draft
evasion, the stigma of being convicted was the dominant factor in
achieving deterrence. 253

Fourth, there is actually little evidence that sentencing DWI
defendants to jail is a successful deterrent. In reviewing deterrence
studies of DWI jurisdictions that imposed mandatory jail time on
offenders, Professor Ross and his colleagues concluded that most studies
"failed to find evidence for effectiveness of jail."25 4  In a study of
Arizona's mandatory one-day-in-jail law, Ross concluded that jail time
"very likely had no important deterrent effect." 255 Indeed, according to
defense attorneys who were surveyed, "the punishment most threatening
to their clients was not jail, but license suspension." 256  The
ineffectiveness of possible jail sentences is consistent with the certainty
and severity literature discussed in Part V. Studies have consistently
found that when the certainty of punishment for DWI remains low,
increasing the severity of punishment, even to include jail time, does not
improve deterrence.2'

Fifth, even if more severe sanctions did enhance deterrence,
eliminating jail time would not be counterproductive because
inexperienced criminals often believe punishments to be harsher than
they actually are. Studies of offender characteristics have found that
individuals who have rarely committed criminal infractions tend to fear
punishment more than experienced criminals,"5 and they tend to believe
that punishments are more severe than those actually prescribed by

252. Nagin & Pogarsky, supra note 179, at 879.
253. Blumstein & Nagin, supra note 165, at 269.
254. Ross et al., supra note 1, at 158.
255. Id. at 163.
256. Id. at 164; see also Ross, supra note 167, at 68 (explaining that the penalty most feared in the

British Road Safety Act was "disqualification or loss of the driver's license for a year").
257. Ross, supra note 176, at 167.
258. See, e.g., Greg Pogarsky et al., Modeling Change in Perceptions About Sanction Threats: The

Neglected Linkage in Deterrence Theory, 20 J. QUANTITATIVE CRIMINOLOGY 343,349 (2004).
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law.259 Because first-time DWI offenders are often otherwise law-abiding
individuals, they are likely to overestimate the punishment they would
face if convicted. Thus, they may fear jail time even when it is not an
authorized sanction.

Finally, criminologists have demonstrated that more severe
punishments are more "fiercely resisted"260 and can result in court
backlogs.261 For instance, when Arizona revised its DWI laws to impose a
mandatory twenty-four hours in jail for anyone convicted, the justice
system slowed down dramatically in counties that abided by the law.26 2

The Arizona law led more defendants to retain private lawyers and
demand jury trials. 263 In Phoenix, the mandatory jail law resulted in a
significant increase in trials and extra courtrooms had to be added.2

64

The average time from arrest to conviction more than doubled. 26 5

Increasing the severity of punishment thus undermined the celerity of
punishment and-if the high-priced lawyers were worth their fees-the
certainty of punishment. Given the consensus that certainty of
punishment is a far better deterrent than severity of punishment,2" the
imposition of jail time in some jurisdictions may actually hinder effective
DWI deterrence.

Of course, there are good reasons why legislatures would want their
DWI statutes to continue to carry jail time. First, each criminal case is
unique, and some culpable offenders will deserve jail time. Statutes that
authorize such jail time will afford judges the discretion to see that justice
is done. While this argument is initially appealing, the reality is that the
category of defendants at issue here-first-time offenders with lower
blood-alcohol levels-rarely receive jail time. By setting up a fine-only
class of DWI offenders, legislatures could allow the elimination of jury
trials, which would likely result in holding more guilty defendants
accountable and hopefully increasing deterrence. The benefits of such a
regime would seemingly outweigh the costs of allowing a small number
of culpable offenders to avoid a handful of days in jail.

A second reason why legislatures might shy away from eliminating
jail time for the lowest-level DWI offenses is that a sentencing regime
that authorizes jail time carries the expressive value of saying that all

259. See Paternoster et al., supra note 148, at 418 ("[Pjrior research has suggested that most
people perceive potential legal penalties to be more severe than they actually are and, compared with
offending populations, nonoffenders generally overestimate the presumptive severity of legal
penalties." (citations omitted)).

260. See MARK A.R. KLEIMAN, WHEN BRUTE FORCE FAILS: How TO HAVE LESS CRIME AND
LESS PUNISHMENT 93 (2009).

261. See Legge & Park, supra note 162, at 596 ("Severe sanctions in general have resulted in
accelerated plea bargaining and court backlogs and opposition by judges who prefer discretion.").

262. Ross et al., supra note 1, at 164-66.
263. See id. at 164.
264. Id. at 165.
265. Id.
266. See supra Part V.
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DWI offenses are serious and that all offenders-even those who barely
run afoul of the law-run the risk of incarceration. While this expressive
value cannot be denied, it of course is far less influential if offenders
know that jail time is almost never imposed. Moreover, the expressive
value may be outweighed by (1) the increased number of guilty
defendants who would be held responsible, (2) the increased deterrent
effect that would accompany a greater certainty of punishment, and
(3) the prosecution resources that would be saved.

In sum, a narrow, fine-only offense for defendants with low blood
alcohol levels might create a disincentive for some offenders to spend
time and money fighting a conviction. A fine-only framework thus
would increase the celerity and certainty of conviction, which is the best
approach for increasing deterrence.26 7

VII. CONCLUSION

In an effort to get tough on crime, legislatures' first instinct is often
to increase punishments. Over the last few decades, this has certainly
been the case for DWI. A large number of states now punish first-time
DWI offenders with sentences of up to six months, and some states
impose even tougher maximum punishments. But if legislatures' goal is
to hold guilty offenders accountable, they should leave the maximum
punishments where they are, or even lower them in some states. Rather
than increasing punishments, states should instead take advantage of the
petty offense doctrine and abolish the statutory right to jury trials for
DWI offenders facing up to six months' incarceration. Eliminating jury
trials would put defendants' fate in the hands of judges who are more
likely to convict. In turn, higher conviction rates would enhance the
certainty of punishment, a factor much more important than the severity
of punishment in achieving general deterrence. Additionally, bench
trials would be far more efficient because the greater certainty of
conviction would give defendants less reason to gamble on going to trial.
When trials did occur they would be much faster because there would be
no need to select juries, and lawyers would have to present far less
background information to already-knowledgeable judges. At present,
only a handful of states have opted to eliminate jury trials for first-
offense DWI defendants. If other states are interested in increasing
conviction rates and maximizing general deterrence, they should take the
steps outlined in this Article and eliminate the right to jury trials for first-
time DWI offenders.

267. See KLEIMAN, supra note 260, at 95 ("Since uncertainty, delay, and inaccurate perception all
limit the effectiveness of deterrent threats, designers of criminal-justice policies should look for ways
of increasing the probability of some nontrivial punishment for each offense, to reduce the time-gap
between offense and punishment, and make the risks of crime to criminals easier for them to
perceive.").
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