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“SOME KIND OF HEARING” IN ENGLAND

CuariLes H. Kocn, Jr.*

After the Second World War, commentators expressed consider-
able doubt as to whether England had administrative law at all.
At Oxford, no such course was even taught.? By the early seventies,
however, administrative law was a growing part of English law. As
with the United States, the seventies saw administrative law ex-
pand to major significance in the English legal system.® Neither
the new enthusiasm for laissez-faire nor the old enthusiasm for
nationalization restrained its maturation.

The development of English administrative law provides mem-
bers of the American legal community with useful contrasts when
evaluating the expansion of our own administrative procedures.
Some axiomatic thinking breaks down when one sees that another
system accepts or succeeds with approaches traditionally rejected
by one’s own system. Study of English procedural efforts is partic-
ularly useful for this purpose because their development shows in-
stances when even in the face of similar fundamental concepts dif-
ferent instincts result in different procedural choices. For these
purposes, this article provides an overview of procedural develop-
ment in England in comparison with parallel American efforts.

CoNcEPTS OF NATURAL JUSTICE AND DUE PROCESS

Professor Wade, a leading scholar in English administrative law,
contends that English administrative law was not discovered in the

* Associate Professor of Law, Marshall-Wythe School of Law, College of William and
Mary; B.A., University of Maryland 1966; J.D., George Washington University 1969; L.L.M.,
University of Chicago 1975.

1. See Ridge v. Baldwin, [1964] A.C. 40 (H.L.). “We do not have a developed system of
administrative law—perhaps because until fairly recently we did not need it.” Id. at 72
(opinion of Lord Reid).

2. B. ScuwarTz & H. WabE, LEcAL CoNTROL OF GOVERNMENT 322 (1972) [hereinafter
cited as ScHWARTZ & WADE]. i

3. “It may truly now be said that we have a developed system of administrative law.”
Breen v. Amalgamated Eng’r Union, [1971] 1 All ER. 1148, 1153 (C.A.) (opinion of Lord
Denning, M.R.); see J. GARNER, ADMINISTRATIVE Law 1 (5th ed. 1979).
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seventies but that it was rediscovered: it was an important part of
English law in the 17th and 18th centuries and began long before
that.* The fundamental concepts of administrative law in England
are based on the longstanding doctrine of natural justice much as
ours are based on due process. England experienced a natural jus-
tice explosion during approximately the same period that this
country saw a due process expansion.®

Natural justice is based on two fundamental concepts. The first
is a guarantee of an unbiased tribunal. This doctrine stems from
the idea that no one should be a judge in his own case.® The second
precept of natural justice is a guarantee of some kind of hearing,
which arises from the right to present the other side.” The right to
be heard prescribes no particular format because it incorporates
very few clearly established procedural elements. This second con-
cept forms the basis for much of the recent development. Because
the development under this concept parallels so closely that of
American due process, this comparative discussion will focus on
the right to a hearing, but the right to an unbiased tribunal will be
considered in its place.

Unlike the United States, England has no written constitution
and consequently no due process clause. Technically, all law comes
from Parliament, and fundamental statutes such as the Bill of
Rights Act of 1689°% and the Habeas Corpus Act of 1679° could be
repealed as easily as any other statute.!° This structure has tre-
mendous impact on the role of the courts. The courts can impose
neither substantive nor procedural requirements that are contrary
to the will of the legislative branch. Judicial legislating, such as
that undertaken in this country in the name of due process, is sim-
ply illegal.’* Nonetheless, English courts inject fundamental proce-

4. H. WADE, ADMINISTRATIVE Law 18-21 (4th ed. 1977).

5. Friendly, Some Kind of Hearing, 123 U. Pa. L. Rev. 1267, 1268 (1975) (describing the
due process explosion after Goldberg v. Kelly, 397 U.S. 254 (1970)).

6. See, e.g., Dimes v. Grand Junction Canal, 10 Eng. Rep. 301 (H.L. 1852).

7. See Ridge v. Baldwin [1964] A.C. 40, 66 (H.L.). See also 26 Mobp. L. Rev. 543, 544
(1963).

8.1W.&M,ec 2.

9. 81 Car. 2, c. 2.

10. ScuwARTz & WADE, supra note 2, at 11. But see J. GARNER, supra note 3, at 19.

11. J. GARNER, supra note 3, at 17-18.
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dural concepts into the law through the device of natural justice.!®

Americans must remember that natural justice does not stand by
itself, for Parliament is superior to both natural justice and the
courts. The theory by which it is enforced holds that the duty to
act fairly is implied in every statute. Therefore, administrative ac-
tion that impugns natural justice is void as ultra vires—outside
the authority delegated the agency by Parliament.*® Parliament
can deny all or any part of natural justice in a particular adminis-
trative scheme if it so desires. The only power the courts have to
protect natural justice is to require, because the rights are so fun-
damental, that Parliament state very clearly its intention to pre-
empt natural justice.** Such tenuous theoretical underpinnings for
fundamental procedural protection are difficult for Americans to
grasp, but, in reality, the basic precepts of natural justice are
nearly as safe from attack as are those of due process in the United
States. Although in a sense English courts establish these funda-
mental procedures with the acquiesence of Parliament, the emo-
.tional strength of this doctrine replaces constitutional command
with a psychological force having nearly equal effect.

Although the growth of American due process also resulted from
a strong urge to assure that the government act fairly towards its
citizens, the need for a textual foundation forced due process anal-
ysis to follow a more semantic course to many of the same objec-
tives. The drive for due process always was an important force in
our constitutional history, but the drive gained new impetus in
1969 with the Supreme Court’s decision in Goldberg v. Kelly.'
That decision added new scope to the potential entitlement to

12. Natural justice and natural law are not synonomous terms. Although the early devel-
opment of natural justice can be linked to natural law theory, the appeal of natural justice
stems from the same concern for fairness that fueled the later growth of due process in the
United States. See Master v. Miller, 100 Eng. Rep. 1042 (K.B. 1791), aff'd, 101 Eng. Rep.
205 (Ex. 1793); Moses v. Macferlan, 97 Eng. Rep. 676 (K.B. 1760) (In an action for fraud,
“the defendant . . . is obliged by the ties of natural justice . . . to refund the money.”); R.
v. Chancellor of Cambridge, 92 Eng. Rep. 818 (K.B. 1723) (also known as Dr. Bentley’s
Case) (mandamus action to restore academic degree to Bentley who had been stripped of his
degree for “speaking opprobrious words of the vice-chancellor”).

13. H. WADE, supra note 4, at 447-48.

14. Id. at 451-53. Under certain circumstances the presumption in favor of natural justice
may be rebutted. Id.

15. 397 U.S. 254 (1970).
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rights protected by due process. Following Professor Reich’s lead,*®
the Supreme Court found that in a social welfare society govern-
ment largess becomes a property right.'” Goldberg, therefore,
marked the initiation of a trend to extend the application of due
process requirements into the area of executive and administrative
action, which had been the exclusive domain of administrators ex-
ercising unstructured discretion.'®

Due process theory in the United States formulates a test based
on the threatened deprivation of life, liberty, or property by gov-
ernment action. T'o establish the opportunity to be heard one first
must show some entitlement, usually to liberty or property.'® Such
an allegation is made easier by the decisions expanding the reach
of liberty and property.

The Supreme Court offered concise expression of the expanded
definition in Board of Regents v. Roth.2® That case involved the
right of a state university to fire an assistant professor without a
hearing. The Court found no entitlement in that case and hence
refused to require a hearing. In doing so, however, the Court used a
broad notion of both liberty and property. It defined the liberty
interest, beyond the common usage, to include government action
“where a person’s good name, reputation, honor, or integrity is at
stake because of what the government is doing to him.””?* This def-
inition gave rise to two situations in which a liberty interest was at
stake: (1) when the government made charges against the individ-
ual that “might seriously damage his standing and associations in
his community,” or that threaten his “good name, reputation,
honor, or integrity”; and (2) when the state imposed “a stigma or
other disability [upon the individual] that foreclosed his freedom

16. Reich, Individual Rights and Social Welfare: The Emerging Legal Issues, 74 YALE
L.J. 1245 (1965); Reich, The New Property, 73 YaLE L.J. 733 (1964).

17. 397 U.S. at 261-64.

18. See Verkuil, A Study of Informal Adjudication Procedures, 43 U. CHi. L. Rev. 739
(1976); Note, Procedural Due Process After Goss v. Lopez, 1976 Duke L.J. 409, 411.

19. The concept of deprivation of life rarely enters into this due process analysis, but in
O’Bannon v. Town Court Nursing Home, 447 U.S. 773 (1980), the Supreme Court faced the
argument that moving elderly people to nonapproved nursing homes may deny due process
by endangering their lives. Only one Justice, however, found the argument appealing. Id. at
802-04 (Blackmun, J., concurring).

20. 408 U.S. 564 (1972).

21. Id. at 573 (quoting Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971)).
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to take advantage of future employment opportunities.’”*? Simi-
larly, the Court used a very broad concept of property. It found
that “[t]o have a property interest in a benefit, a person clearly
must have more than an abstract need or desire for it. He must
have more than a unilateral expectation. . . . Hemust. . . have a
legitimate claim of entitlement to it.”?®* This broader concept of
property supported the trend towards greater coverage of the due
process clause.

Despite the propensity to expand due process coverage, the Su-
preme Court seems to require a threat of grievous loss in the gov-
ernment action to require a hearing.?* There is some likelihood,
however, that this expression relates to a cost/benefit approach:
the cost to the government in affording a hearing balanced against
the benefit to the citizen in receiving one.2® This balancing of fairly
abstract costs and benefits compels a value-sensitive approach.?®
Although this value-sensitive approach may further the search for
real fairness and enrich the law, it may also run contrary to the
requirement that textual support must be found for constitutional
prescriptions. Nonetheless, the new vigor in due process thinking
added by Goldberg is the result of the Court’s refusal to be bound
to restrictive textual interpretation. Fortunately for the English
they do not have to worry about textual justification and can
search uninhibited for new approaches to the guarantees of proce-
dural fairness.

The broader concept of property also moves American due pro-
cess theory closer to the English parliamentary supremacy. Under
the entitlement doctrine, the right to due process rests on the in-
terpretation of enabling legislation.?’ Procedures may not be re-

22. Id. at 573-74.

23. Id. at 577.

24, See id.; Mathews v. Eldridge, 424 U.S. 319 (1976).

25. 424 U.S. at 335.

26. Mashaw, The Supreme Court’s Due Process Calculus for Administrative Adjudica-
tion in Mathews v. Eldridge: Three Factors in Search of a Theory of Value, 44 U. Chu. L.
Rev. 28 (1976). )

27. Rabin, Job Security and Due Process: Monitoring Administrative Discretion
Through a Reasons Requirement, 44 U. CH1 L. Rev. 60, 71 n.44 (1976) (Professor Rabin
supports the “positivist approach” under which legal interests such as property rights are
derived through statutory and judicial interpretation as opposed to constitutional
interpretation).
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quired, for example, when the administrator is not required by the
statute to apply legislative standards but rather may exercise dis-
cretion.?® Even assuming that this approach to entitlement is
overly semantic, the thrust of Professor Reich’s new property con-
cept still is that legislatively created benefits cannot be denied by
an agency without due process. Hence this foundation for due pro-
cess can be removed by the legislature because there is no entitle-
ment except as the legislature creates the right. Under the entitle-
ment approach, the legislature is supreme in the sense that it can
withdraw the entitlement and probably prescribe procedures.?® En-
titlement doctrine places the legislature in a position superior to
the courts much as is Parliament in England. Of course, some of
the fundamental and nonstatutory property rights beyond the do-
main of the legislature in this country may be, at least theoreti-
cally, subject to parliamentary caprice in England. Only the “new
property” creates a parallel legislative control in this country.
Under the present political environment, the distinction between
the two will become more significant. The distinction seems incon-
sequential to date only because Congress has expanded, never con-
tracted, “new property” rights.

WHEN Is NATURAL JUSTICE REQUIRED?

Reinvigoration of natural justice and the evolution of this new
sophistication in its application began with the House of Lords
opinion in 1963 in Ridge v. Baldwin.*® As Goldberg was to due pro-
cess, Ridge proved to be for natural justice. The case involved the
dismissal of the Chief Constable of Brighton. He was acquitted of
conspiracy to obstruct justice, but the judge made two adverse
comments. The Brighton Watch Committee dismissed the Consta-
ble without notice or a hearing. After the dismissal, the Committee
conducted a hearing but affirmed the action taken. Upon exhaust-
ing administrative appeals, the Constable resorted to the courts.
The House of Lords issued a declaration®! voiding the dismissal®?

28. Id. at 77-78.

29. Comment, Entitlement, Enjoyment and Due Process of Law, 1974 Duke L.J. 89, 110-
11.

30. [1964) A.C. 40 (H.L.).

31. Like a declaratory judgement in this country, an English declaration merely advises a
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England and the United States have levels of administrative ap-
peals built into most of their formal procedures,'” with judicial
review available after exhaustion of all administrative appeals. Un-
like England, however, the right to judicial review after adminis-
trative appeal is nearly universal in the United States. This system
is carried even into informal procedures. Judge McGowan urges
that for many decisions justice would not be offended if the pro-
cess stopped at the administrative level and some agency decisions
became final after some administrative appeal level.*”* The English
system is much less likely to provide judicial review of administra-
tive decisions as a matter of course.'’®

WHAT KIND oF HEARING IN RULEMAKING

Where American administrative law most surpasses its English
counterpart is in the area of rulemaking. Although many adminis-
trative rules are made in England, little prescription or commen-
tary on the procedure exists for such rulemaking. One does not
find the wealth of experimentation, and misdirection, that has con-
tributed to the current state of the art in the United States.

This is all the more surprising because rules have a much higher
status in England, both theoretically and practically. Despite the
observations of Montesquieu,'”* the English form of parliamentary
government involves considerable overlap of powers between the
executive and the legislative institutions.!?”® Functions are com-
bined more than in the governmental structure of the United
States. The executive, by the very nature of the parliamentary
form, controls Parliament. The government departments, in fact,
draft bills which are not seen by the members of Parliament until
the bills are introduced.’”® Because the dominant party controls
both the executive and the legislative functions it can usually enact

171. H. WaDE, supra note 4, at 749-53.

172. McGowan, The University Law School and Practical Education. Occasional Papers
from The University of Chicago Law School, No. 16, at 14 (1978).

173. H. WADE, supra note 4, at 752.

174. See C. MoNTESQUIEU, THE SPIRIT OF LAws (1977) (originally titled “L’EspRrIT DES
Lors).

175. J. GARNER, supra note 3, at 14-15.

176. ScHwaRrTz & WADE, supra note 2, at 14.
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whatever legislation it wants.*”” This structure, combined with the
parliamentary supremacy created by the absence of a written con-
stitution, inhibits the judicial power to counteract executive ac-
tions. As a result, great weight attaches to administrative regula-
tions, because they are handed down by a part of the legislature
and because judicial objections theoretically can be overruled by a
Parliament controlled by the executive. Although the parliamen-
tary government’s omnipotence is somewhat more theoretical than
real, it does affect the way regulations are viewed within the sys-
tem. Thus administrative rules in the English system are called
“subordinate legislation.”

Subordinate legislation does not appear to be covered by natural
justice. Natural justice in theory does not extend to questions of
policy, although some urge that it should,'”® and hence to the ex-
tent that the exercise of subordinate legislative authority involves
policy it is probably beyond the reach of natural justice. In the
United States due process similarly is not applied to rulemaking.'?®
Thus, in both countries the opportunity to be heard in rulemaking
emanates from statutes, rules of procedure, and judicial evolution.
To find what kind of participation is available in England the
source, as in the United States, is in the statutory requirements.8°

Although subordinate legislation is regulated somewhat by the
statutory Instruments Act of 1946, no fundamental procedural
structure comparable to section 553 of the APA exists in England.
Much of the actual rulemaking likely is done in the bowels of the
English bureaucracy through the offices of the various ministers.
The public participation is through a device called an “inquiry,”
which allows citizens a hearing on questions of policy.*®*

Inquiries are used for decisions other than making regulations
and other decisions which the American system would classify as
rulemaking. Inquiries may be used to make individual determina-

177. J. GARNER, supra note 4, at 53-54.

178. H. WADE, supra note 3, at 469-72.

179. See Note, The Judicial Role in Defining Procedural Requirements for Agency
Rulemaking, 87 Harv. L. Rev. 782, 785, 787 n.34 (1974). The fundamental procedural re-
quirements for agency rulemaking are contained in § 553 of the Administrative Procedure
Act. 5 US.C.A. § 553 (West 1977).

180. See generally Beatson, supra note 62.

181. H. WADE, supra note 4, at 786.
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tions, although they tend to be used even then in broader, commu-
nity action contexts.'®* An inquiry differs from a tribunal in that
an inquiry is essentially fact finding—rather than adjudica-
tive—performed in order to ascertain facts relating to a specific
matter so that a higher official is better able to make a decision.'%3
In contrast, a tribunal is expected to reach a decision, and al-
though it may consider policy and general questions, the tribunal
traditionally applies rules of policy or general issues previously set
down. An inquiry does not reach such a decision: the presiding offi-
cial compiles the information obtained from the public and makes
a report to the head of the department. This department head
then makes the actual decision. Inquiries are convened for the par-
ticular questions at hand, whereas tribunals have a permanent ex-
istence and defined jurisdiction, such as the National Health Ser-
vices Appeal Tribunal or the Lands Tribunal.®¢ Although the
inquiry usually is established to hear objections from citizens
about a particular action, its scope is not limited to investigation of
the objection but encompasses the whole matter.*®®

Procedures for inquiries, as with tribunals, originate in two main
sources: the Report of the Committee on Tribunals and Inquiries
of 1957 (Franks Committee) by way of the Tribunals and Inquiries
Act of 1971, and from procedural rules promulgated by the Lord
Chancellor, the Head of Judicial Administration. Although Parlia-
ment can prescribe any procedures it wishes in a particular piece
of legislation, inquiries tend to have some uniform characteristics.

Notice is an important right in an inquiry. Considerable effort is
made to assure that those objecting to a government action know
the other side. Inquiries often are formed, for example, to help a
minister in approving action by a local authority.*®® In such a case,
the local authority must prepare written statements setting out the
reasons for its proposal. Such a requirement would improve Ameri-
can rulemaking procedure because it enhances the information-

182. Id. at 744.

183. Id.; d. GARNER, supra note 3, at 102.

184. J. GARNER, supra note 3, at 223.

185. H. WADE, supra note 4, at 817.

186. Large projects, for example, require more than limited local inquiries; the policies of
the local governments often must blend with considerations important to the central gov-
ernment, necessitating further, more involved stages of inquiry. See id. 819-20.
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gathering potential of public participation. A study of American
rulemaking agencies shows that requiring and making available the
rulemaking staff’s preliminary investigative report heightens the
public’s ability to participate.’®” Disclosure of the staff report at
the outset of the comment period advises the public as to why the
agency undertook the rulemaking and organizes what may be a
massive rulemaking record. The Administrative Conference recom-
mends that an agency “include in the initial notice of proposed
rulemaking a description of the theories and materials which it
then considered relevant to the rulemaking, together with appro-
priate references to the rulemaking record, including materials
both supporting and opposing the proposed rule.!®®

Arguably, the English system falls short in this regard because
the central department provides no statement of policy for consid-
eration. Because the ultimate decision is made by the minister,
who bases the decision on national policy, the absence of a clear
policy statement prevents interested persons from having input
into one of the dominant parts of the decision. The Franks Com-
mittee recommends that inquiries be preceded by a statement of
policy from the head of the agency as well as a statement from the
lower level authority.'®® Similarly, the Administrative Conference
recommendations quoted above seem to contemplate a preliminary
statement from the agency head. Actual practice in both countries,
however, seems contrary to these recommendations.’®® Nonethe-
less, some disclosure of the reasons for the proposal, if only from
the staff, and the likely:general knowledge of government policy,
seem to give interested persons sufficient notice to enable them to
participate effectively.

As with rulemaking in America, lawyers in England criticize the
inquiry hearing as insufficiently judicial.’®* A judicial approach,

187. A Report to the Administrative Conference of the United States by the Special Pro-
ject for the Study of Rulemaking Procedures under the Magnuson-Moss Warranty—Federal
Trade Commission (a.k.a. Boyer Report), 55-56 (1979).

188. Recommendation 79-1 of the Administrative Conference of the United States, 1
C.F.R. § 305 (1979).

189. H. WabDE, supra note 4, at 801.

190. Id. at 803.

191. Id. at 799. But see H. WADE, supra note 4, at 273-74.
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however, is decidedly rejected.’®* Like rulemaking in America, in-
quiries encourage broad participation. Anyone witha genuine con-
cern—comparable to our “interested person”-—may participate,
not just those directly affected. Public participation is the goal.

The Lord Chancellor, under power conferred by the Tribunals
and Inquiries Act, formulates certain general rules respecting the
conduct of the public hearing. The major guidelines tread the line
between effective participation and overjudicialization. Inquiries,
for example, are not conducted according to the rules of evidence,
but neither should presiding officers hear evidence in private. In-
quiries generally include some limited opportunity to cross-ex-
amine, but not as a matter of right. Thus inquiry procedures might
parallel a very loose hybrid rulemaking process.

The presiding officer in an inquiry is called an “inspector” and is
appointed by the central department. Because inspectors come
from the departments, they generally are attuned to department
policy and often have some expertise. One of the features of an
inquiry is that the inspector does not reach a decision but merely
submits findings of fact and recommendations.’®®

As with American rulemaking, one objection to the inquiry pro-
cedure is that the presiding officers are too involved with the de-
partment and hence are not impartial. The Franks Committee re-
port, however, finds them both competent and independent. It
nonetheless recommends an independent group of inspectors, but
the recommendation is unheeded to date.’®*

After completion of the inquiry, the inspector submits a report.
One of the improvements in recent years is the public disclosure of
the inspector’s recommendations. This disclosure unfortunately ex-
cludes the portion of the report containing the evidence and the
inspector’s findings of fact. The disclosure also is unsatisfactory
because it does not come until after the minister makes a final de-
termination. The report then is attached as part of the minister’s
“letter of decision.” Although the disclosure of the report at all is a
substantial improvement, considerable opinion exists in favor of

192. Beatson, supra note 62, at 451.

193. Inspectors sometimes decide cases. H. WADE, supra note 4, at 820. Inspectors occa-
sionally are permitted to finally decide certain classes of appeals in areas where delays
abound.

194. Id.



254 WILLIAM AND MARY LAW REVIEW [Vol. 23:219

publication at the time the report is submitted to the central de-
partment.’®®* Some urge that prior public disclosure is essential be-
cause the central department usually adopts the inspector’s recom-
mendations. In Scotland the inspector’s report is required by law
to be disclosed in time for participant comment or correction
before the minister’s decision.'®® That ministers are inclined to
adopt the inspector’s recommendation means that the parties are
justified in desiring some opportunity to criticize the report before
the minister commits himself. Professor Wade suggests that the
additional opportunity may interfere with acceptable government
performance sufficiently to argue against it.'*?

On the other hand, a minister is recognized as not being obli-
gated to follow the inspector’s recommendation (as opposed to the
findings of fact).'®® Indeed, in the leading case of Nelsovil, Ltd. v.
Minister of Housing and Local Government,'®® the court empha-
sized the requirement that the minister make his own decision
while giving such weight as he thinks proper to the recommenda-
tions of the inspector.

Almost uniformly ministers now give reasons for decisions made
in inquiries. The Tribunals and Inquiries Act requires either writ-
ten or oral reasons only upon request.?’® In actual practice written
reasons, in the form of a “decision letter,” are given as a matter of
course, and the requirement uniformly is included in procedural
rules.?! The reasons must be full and adequate in order to pre-
clude doubt sufficient to support quashing the decision.?°?

As with tribunals, the Tribunals and Inquiries Act distinguishes
between statutory and nonstatutory inquiries. The above rules
more likely are applied, and some must be applied, to statutory

195. Administrative tribunals, however, are not legally obliged to make these disclosures.
Denby & Sons, Ltd. v. Minister of Health, [1936] 1 K.B. 337.

196. See, e.g., Town and Country Planning Appeals (Inquiry Procedure) (Scotland) Rules
1964 S.I. No. 181, rule 10(1); Kirkpatrick (J&A) v. Lord Advocate, [1967] S.L.T. (notes) 27
(decision of Secretary of State quashed for failure to reserve this rule); Patterson v. Secre-
tary of State of Scotland, [1971] S.C. 1.

197. H. WADE, supra note 4, at 804-05.

198. J. GARNER, supra note 3, at 247.

199. [1962] 1 All ER. 423.

200. Tribunals and Inquiries Act, 1971, § 12.

201. H. WabE, supra note 4, at 805-06.

202. Iveagh v. Minister of Hous. & Local Gov’t, [1964] 1 Q.B. 395.



1981] “SOME KIND OF HEARING” 255

inquiries. Nonstatutory inquiries are held voluntarily by the
agency either without statutory reference or when the statute
merely provides that an inquiry “may” be held. The citizen has no
procedural rights in such nonstatutory inquiries.?*® The proceeding
may be totally written, except that each side has some opportunity
to see and comment on the other’s submissions.

Inquiries, although generally comparable both in structure and
purpose to American rulemaking, are not necessarily coextensive
with the exercise of the power to make subordinate legislation in
England. That power may or may not provide for inquiry proceed-
ings. The only general statutory requirements are contained in the
Statutory Instruments Act of 1946.2¢ Section 1 of that Act defines
a “statutory instrument” as subordinate legislation made pursuant
to delegated authority. “It is a comparatively simple matter . . . to
ascertain whether the power is exercisable by statutory instrument;
the statute itself is conclusive.”?®® A statutory instrument has
greater force of law than other subordinate legislation and must be
made according to certain procedures.

The required procedures are minimal even as compared to sec-
tion 553 of the APA. When issued the statutory instrument must
be in writing. Notice and comment are not required before promul-
gation. After promulgation, however, the statutory instrument
must be printed and sold through H.M. Stationery Office.2® No
thirty-day hiatus as in section 553 is required except that the stat-
utory instrument must be available at H.M. Stationery Office at
the time of any alleged violation.2*” A Special Joint Committee of
Parliament has found that the period between publication and ef-
fectiveness is too short.2%®

Occasionally, however, individual statutes require that statutory
instruments be “layed” before Parliament. This requirement is
similar to the growing requirement in America for legislative re-
view of agency rules. Due perhaps to the closer relationship be-
tween the legislative and executive branches, this device is more

203. H. WaDE, supra note 4, at 819.
204. Beatson, supra note 62, at 439.
205. J. GARNER, supra note 3, at 67.
206. Id. at 70.

207. Id. at 72.

208. Id.
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highly developed in England. A variety of such provisions exist. A
statute may require merely that Parliament be notified of pro-
posed subordinate legislation, that Parliament have a negative veto
that must be exercised within a period of time, that Parliament
must affirmatively approve the legislation, or that a draft must
first be presented to Parliament.?®? Parliament also has constituted
a “watch committee” to inform Parliament on subordinate legisla-
tion falling into one of a list of categories.

Not only may a statute provide for parliamentary scrutiny, but
it also might provide for “consultation” with institutions either in-
side or outside government. Although the department is not bound
by the views given through such consultation, the consultation
must be “genuine.” If the consultation is not “genuine” the
subordinate legislation could be invalidated.?!® Although this pro-
cedure is not an opportunity for comment by all interested per-
sons, it does provide some outside input and is growing in use.
This may be the first step towards public participation in the En-
glish subordinate legislation process and may foster the right to
participate for all “interested persons” as is permitted in the
United States. If notice and comment rulemaking is truly “one of
the greatest inventions of modern government,”?** then its very
utility will lead to its use in England as the consultation provision
opens the door to greater public participation in subordinate
legislation.

Although the technicalities of our concepts of legislative and in-
terpretative rules are difficult to transfer to another system, En-
glish concepts clearly recognize the need for agencies to make rule-
like pronouncements without delegated authority?*? and without
the force of law. Such pronouncements are not covered by the few
procedural prescriptions applicable to statutory instruments. Min-
isters, for example, may give direction by means of letters issued
only to local authorities or other government agencies.?*® The let-
ters, although legally binding only on the lower level agency, may

209. Id. at 75-76.

210. Id. at 81.

211. 1 K. Davis, ADMINISTRATIVE LAw TREATISE § 6.1 (2nd ed. 1978).
212, J. GARNER, supra note 3, at 72.

213. Id. at 462.
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have important legal consequences on the rights of the public.?*

English administrative law has not had to deal with a question
comparable to whether due process mandates affect the agency’s
choice between rulemaking and adjudication. That question is set
to rest in this country by SEC v. Chenery*'® and NLRB v. Bell
Aerospace Co.?*® Schwartz and Wade suggest that England has not
faced the problem because it has few agencies possessing both
functions.?*” In fact, less overlap and conflict may exist in the re-
sponsibilities given English agencies by Parliament. Schwartz and
Wade theorize that, were the question to arise, the failure to pro-
vide public participation through rulemaking procedures might be
considered improper as maladministration. English agencies have
wide discretion in deciding how to proceed, and judicial decisions
on the choice between rulemaking and adjudication may be as qui-
escent as they are in the United States.?!®

Although little rulemaking may be accomplished in England by
adjudicative bodies, one commentator’s noteworthy recommenda-
tion for reform of tribunals, which are adjudicative, is that they
make general “rules of thumb.”?*® Perhaps the concept of required
rulemaking can be transplanted to England. In the United States,
courts use a variety of theories to require agencies to formulate
and announce through rules general conclusions relating to their
responsibility.??® This technique limits unnecessary discretion by
forcing the agency to confine its own delegated discretion. It also
discloses to the public the agency’s interpretations of its own law,
which otherwise would remain inside the agency. If appropriate,?**

214. Id. at 73.

215. 332 U.S. 194 (1947) (Chenery II).

216. 416 U.S. 267 (1974).

217. ScuwarTz & WADE, supra note 2, at 104-05.

218. Id. at 106.

219. J. GARNER, supra note 3, at 245. “[Wlhere the Minister in fact works to certain prin-
ciples they should be published so that an applicant knows what are the relevant criteria.”
H. STREET, JUSTICE IN THE WELFARE STATE 108 (2nd ed. 1975).

220. DISCRETIONARY JUSTICE supra note 170, at 219. Professor Davis argues, however, that
rules need not always be aimed at the general rather than the specific. Id. at 220.

221. The agency should announce its view of policy as soon as that view forms. Some-
times, perhaps often, they should be encouraged to do so even without using notice and
comment procedures. Whereas public participation is important, as between participation
and disclosure, disclosure of agency opinion is more important and should take precedence.
Koch, Public Procedures for the Promulgation of Interpretative Rules and General State-



258 WILLIAM AND MARY LAW REVIEW [Vol. 23:219

this formulation and announcement can be preceded by notice and
comment procedures that would permit broad participation. En-
glish concepts of rulemaking are so far behind ours that required
rulemaking is unlikely to find general use in that country in the
near future. The English may not have the problem of choice be-
tween rulemaking and adjudication because they do not recognize
the value of having basically adjudicatory agencies go beyond their
adjudicatory function by giving some guidance and confining their
discretion through generalized pronouncements. The concept is
one that needs further study by English administrative authorities.

CONCLUSION

One conclusion that strikes an American surveying English ad-
ministrative law is that much of our due process theory has misdi-
rected our energies. It has focused attention away from enhancing
the government’s ability to deliver at the lowest possible operating
costs the services we assign it. Little wonder that the criticism of
government performance has increased as the structure of govern-
ment operation has been distorted by well-meaning but misguided
procedural changes. We must renew the search for procedures
which improve government performance, for that is the task of ad-
ministrative law.

The second conclusion is that the English, in the name of natu-
ral justice, have started down the same path in their reform of ad-
ministrative procedures. English commentators boast that their
system is better because it avoids judicialization, but recent devel-
opments suggest that their courts and legislature will be no more
creative than their American counterparts in their drive to reform
administrative procedure. Advocates of procedural reform in both
countries seem incapable of developing procedural norms outside
the trial model. American administrative law commentators have
warned against overjudicialization for generations, but every inno-
vation seems to involve elements of trial. This country has wit-
nessed little movement to develop nonjudicial mechanisms as solu-
tions to problems of administrative process. At present the English
experience appears much the same.

ments of Policy, 64 Geo. L.J. 1047, 1073-76 (1976).
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Hope in American administrative law comes from the perception
that we are past the worst of the procedural myopia and that now
we may begin to seek practical answers to the tough questions of
good government. This perception, if accurate, does offer reason
for optimism. An administrative law enthusiast in England has
reason for pessimism, however, because their law still may have to
struggle through an era of commitment to the trial model. In short,
as so often happens, they appear to be on the brink of adopting
what we are now beginning to reject. Hopefully they will avoid this
trap because over the years they have shown more objectivity to-
ward procedural questions. If they maintain that attitude they will
add new practical experience to our search for better governmental
processes.



