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NOTES

CIVIL RICO AND PARENS PATRIAE: LOWERING
LITIGATION BARRIERS THROUGH STATE
INTERVENTION

The Racketeer Influenced and Corrupt Organmizations Act?
(RICO) is a criminal and civil statute designed to rid the economy
of organized crime or any corrupt practice.? RICO prohibits the
use of racketeering-derived® funds to invest in,* control,® or oper-
ate® an “enterprise.”” The statute defines racketeering as a series
of already unlawful acts commonly committed by organized
criminals to which the criminal or civil sanctions of RICO apply.®

1. 18 U.S.C. §§ 1961-1968 (1976 & Supp. IV 1980). RICO 1s Title IX of the Orgamzed
Crime Control Act of 1970 (OCCA), Pub. L. No. 91-452, 84 Stat. 922 (1970). Through
QOCCA’s 11 titles, Congress intended to eradicate orgamized crime 1n America using a “com-
prehensive, integrated program.” S. Rer. No. 617, 91st Cong., 1st Sess. 32 (1969) [heremnaf-
ter cited as S. Rep. No. 617]. See generally McClellan, The Organized Crime Act (S. 30) or
its Critics: Which Threatens Civil Liberties?, 46 Notre DaME Law. 55 (1970).

A study of RICO reveals Congress’ deep concern over orgamzed crime and its pervasive
effects on busimesses and consumers. See, e.g., H.R. Doc. No. 105, 91st Cong., 1st Sess.
(1969). For a detailed account of organized crime’s mnfiltration mnto the American economy,
see THE CHALLENGE oF CRIME IN A FREE SocIETY, A REPORT BY THE PRESIDENT’S COMMISSION
oN Law ENFORCEMENT AND ADMINISTRATION OF JUSTICE, 437-86 (1969) [heremafter cited as
PRESIDENT'S REPORT].

S. Rep. No. 617, supra note 1, at 76; See also 116 Conc. Rec. 35,295 (1970).

. 18 U.S.C. § 1962(a) (1976). For the definition of racketeermg, see infra note 8.

. Id. § 1962(a).

. Id. § 1962(b).

. Id. § 1962(c).

. “Enterprise” means individuals, legal entities, and illegal entities, including partner-
ships, corporations, unmincorporated associations, and unions. Id. § 1961(4). See United
States v. Turkette, 452 U.S. 576 (1981). An enterprise probably includes government enti-
ties. See generally Blakey & Gettings, Racketeer Influenced and Corrupt Organizations
(RICO): Basic Concepts—Criminal and Civil Remedies, 53 Temp. L.Q. 1004, 1023-28 (1980).

Recently, the United States Court of Appeals for the Eleventh Circuit held that a corpo-
ration could be both a defendant and the enterprise. United States v. Hartley, 678 F.2d 961
(11th Cir. 1982).

8. 18 U.S.C. § 1961(1) defines racketeering activity as any serious state felony, or viola-
tions of federal bribery, counterfeiting, interstate theft, embezzlement, extortion, gambling,
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RICO’s crimmal sanctions include fines, imprisonment, and
criminal forfeiture of all interests in the enterprise.® Although
these criminal sanctions are the focus of most RICO prosecu-
tions,!® Congress intended that RICO’s civil sanctions be the stat-
ute’s central thrust.’* These civil sanctions include structural rem-
edies such as divestiture, 1injunctions, dissolutions, and
reorganizations.’> More importantly, RICO provides a private
treble damage remedy for those injured in their business or prop-
erty by racketeering activities.’® A private person can use this rem-

mail or wire fraud, securities fraud, obstruction of justice, or narcotics statutes. 18 U.S.C. §
1961(1) (1976). See also Strafer, Massum: & Skolnick, Civil RICO in the Public Interest:
“Everybody’s Darling”, 19 AM. CriM. L. Rev. 655, 656-57 (1982).

Because racketeering activities are specifically defined state and federal offenses, RICO
does not create new offenses. Rather, it creates new remedies o deal with existing offenses.

9. 18 U.S.C. § 1963 (1976).

10. Since 1970, only 50 civil RICO cases have been brought. None of these actions dealt
with organized crime figures. During the same period, hundreds of criminal RICO cases have
been litigated successfully. See infra notes 35 & 46.

11. RICO’s central purpose 18 economic and remedial, not punitive. RICO’s “Statement of
Findings and Purpose” states that:

(1) Organized crime 1n the United States 1s a highly sophisticated, diversified,
and widespread activity that annually drams billions of dollars from America’s
economy by unlawful conduct.

Orgamized crime activities in the United States weaken the stability of the Na-

tion’s economic system, harm innocent investors and competing organizations,

mterfere with free competition, seriously burden interstate and foreign com-

merce, threaten the domestic security, and undermine the general welfare of

the Nation and its citizens.
1970 U.S. Cope CoNg. & Ap. News 1073. RICO as a remedial statute also has the advan-
tages of a lower civil proof standard, broader discovery, and the immediate effect of imjunc-
tions. See PRESIDENT’S REPORT, supra note 1, at 483; S. Rep. No. 617, supra note 1, at 81;
116 ConeG. Rec. 35,313 (1970). A criminal conviction under RICO 1s not a prerequsite for
applymng the civil remedies. Usaco Coal Co. v. Carbomin Energy, Inc., 689 F.2d 94, 95 n.1
(6th Cir. 1982); Parnes v. Heinold Commodities Inc., 487 F Supp. 645 (N.D. IIL. 1980); Hei-
nold Commodities Inc. v. McCarty, 513 F Supp. 311 (N.D. Iil. 1979); Farmer’s Bank of the
State of Delaware v. Bell Mortgage Corp., 452 F Supp. 1278 (D. Del. 1978).

12. 18 U.S.C. § 1964(a) (1976).

13. Id. § 1964(c). Controversy exists as to whether a private person may sue for structural
mjunctive relief, such as dissolution, under § 1964. Some cases and commentators believe
that RICO does not allow private persons to sue m equity to prevent or restrain a § 1962
violation through the structural sanctions 1n § 1964(a). The statute only permits individuals
to sue for treble damages. See Kaushal v. State Bank of India, No. 82 C 7414 (N.D. Iil. Feb.
2, 1983)(available on LEXIS); McKeon, The Incursion by Organized Crime into Legitimate
Business, 20 J. PupL. L. 117, 132 (1971). For a discussion of private divestiture suits mn
antitrust, see Comment, Private Divestiture: Antitrust’s Latest Problem Child, 41 FORDHAM
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edy independently or in conjunction with any government civil
action.

RICO arose from Congress’ deep concern over organized crime’s
infiltration into the economy.’®* Many courts and commentators,
however, interpret the statute broadly, and use RICO to combat
any form of sustained corrupt practice that significantly damages a
business or threatens the economy.*® These practices include vari-
ous white collar crimes and government corruption,’” securities

L. Rev. 569 (1973). This interpretation seems correct if § 1964 1s read literally. Section
1964(a) grants the federal district courts jurisdiction to try civil RICO cases. Section 1964(b)
gives the Attorney General standing to sue for structural relief, and § 1964(c) gives a private
mdividual standing to sue for treble damages. This iterpretation also prevents businessmen
from using divestiture suits for harassment of competitors. See Note, Enforeing Criminal
Laws through Civil Proceedings: Section 1964 of the Organized Crime Control Act of 1970,
18 U.S.C. § 1964 (1970), 53 Tex. L. Rev. 1055, 1059 n.34 (1975).

Other commentators believe that § 1964 gives a private citizen the right to sue for both
structural and remedial relief. Blakey & Gettings, supra note 7, at 1038 n.133. “A congres-
sional grant of the right to sue 1n absence of statutory limitations, conveys the availability of
all necessary and appropriate relief.” Id. (emphasis added). This nterpretation follows the
general rule that courts interpret remedial statutes broadly. See E. CRAWFORD, STATUTORY
CONSTRUCTION §§ 243, 251 (1940). Additionally, the treble damage clause 1s preceded by the
expansive word “and,” not “to,” suggesting a broader interpretation. 18 U.S.C. § 1964(c)
(1976). See Blakey & Gettings, supra note 7, at 1038 n.133. See also Strafer, Massum &
Skolnick, supra note 8, at 709-15.

Congress believed that only full cooperation between private persons and the federal gov-
ernment could deter corrupt practices. 116 Cone. Rec. 85,227 (1970). Moreover, Congress
modeled RICO after the Clayton Antitrust Act, which grants private structural relief. 15
U.S.C. § 26 (1976). By implication, therefore, RICO provides a similar right of action.

14. 18 U.S.C. § 1964(a) (1976) confers junisdiction on the federal district courts to hear
civil RICO actions. A court can jom a government and a private action under Fep. R. Civ. P
20 if the claims relate to the same occurrence and present common questions of law or fact.

15. See supra note 1.

16. Only three court decisions interpret RICO to apply solely to organized crime: Water-
man Steamship Corp. v. Avondale Shipyards, Inc., 527 F Supp. 256 (E.D. La. 1981); Adar
v. Hunt Int’l Resources, 526 F. Supp. 736 (N.D. Iil. 1981); Barr v. WUI/TAS Inc., 66 F.R.D.
109 (S.D.N.Y. 1975). Some commentators and other courts have criticized these decisions.
See infra note 64.

17. McClellan, supra note 1, at 55. White collar crime 1s very sumilar to orgamzed crime
both 1 methods and economic effects. See White Collar Crime Symposium, 17 Am. CRIM.
L. Rev. 271 (1980). Because RICO prohibits conduct, not status, United States v. Forsythe,
560 F.2d 1127, 1136 (3d Cir. 1977); 166 Conc. Rec. 35,343 (1970), and its civil remedies
should be mterpreted broadly, 18 U.S.C. § 1964 (1976); E. CRAWFORD, STATUTORY CONSTRUC-
TION § 251 (1940), RICO should apply to serious white collar offenses. Indeed, because of the
fear of reprisal when suing orgamzed crime, most civil RICO cases have mvolved white col-
lar crimes. See Strafer, Massumi & Skolnick, supra note 8, at 662 nn.54-57.
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fraud,'® mail and wire fraud,'® and tax fraud.2°

This Note will critique RICO’s central premise and discuss how
RICO fails to deal effectively with three major problems most pri-
vate plaintiffs face when initiating a civil RICO action: fear of re-
prisal, proof of causation, and establishing standing by proof of in-
jury. The Note then will suggest that Congress reform RICO by
providing for a state parens patriae action.?’ Because a state action
for treble damages brought on injured citizens’ behalf aggregates
claims while affording protection, a parens patriae action would
lessen a plaintiff’s fear of reprisals and eliminate his burdens of
proving causation and injury

Civi. RICO

Under section 1962, RICO forbids persons from controlling or
conspiring to control any enterprise through one of three possible
racketeering activities.?? Section 1962(a) prohibits investment in
legitimate businesses of income derived from corrupt practices.??

18. See Long, Treble Damages for Violations of the Federal Securities Laws: A Sug-
gested Analysis and Application of the RICO Civil Cause of Action, 85 Dick. L. Rev. 201
(1981). See also Mauriber v. Shearson/American Express Inc., 546 F Supp. 391 (S.D.N.Y.
1982); Farmer’s Bank of Delaware v. Bell Mortgage Corp., 452 F. Supp. 1278 (D. Del. 1978);
Note, Civil RICO: The Temptation and Impropriety of Judicial Restriction, 95 HArv. L.
Rev. 1101, 1115 (1982). For an argument for a narrower interpretation, see Comment, Civil
RICO Actions in Commercial Litigation: Racketeer or Businessman, 36 Sw. L.J. 925, 943-46
(1982).

19. Note, supra note 18; Comment, supra note 18, at 938-43.

20. Zuckerman & Hunterton, RICO and Tax Fraud: Return(s) to Racketeering?, 18 CRim.
L. BuLL. 204 (1982).

21. A RICO parens patriae reform was outlined by I. Nathan in Proposed Amendments
for RICO: Making a Crinunal Law More Civil, Nat’L L.J., Aug. 31, 1981, at 28.

22, 18 U.S.C. § 1962(d) (1976).

23. Id. § 1962(a).

(a) It shall be unlawful for any person who has received any income derived,
directly or indirectly, from a pattern of racketeering activity or through collec-
tion of an unlawful debt in which such person has participated as a principal
within the meaning of section 2, title 18, United States Code, to use or invest,
directly or indirectly, any part of such mmcome, or the proceeds of such income,
1n acqusition of any interest m, or the establishment or operation of, any en-
terprise which 1s engaged 1n, or the activities of which affect, interstate or for-
eign commerce. A purchase of securities on the open market for purposes of
mmvestment, and without the intention of controlling or participating m the
control of the 1ssuer, or of assisting another to do so, shall not be unlawful
under this subsection if the securities of the 1ssuer held by the purchaser, the
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Subsection (b) prohibits obtamning interests in businesses through
corrupt practices,?* and subsection (c) prohibits conducting enter-
prise affairs through corrupt practices.?

RICO’s awvil sanctions, contained in section 1964, also are di-
vided into three parts. Subsection (a) grants the federal courts eq-
uitable jurisdiction to prevent or restrain RICO violations, as well
as express powers of divestiture, dissolution, and reorganization.2®
Subsection (b) provides for a government civil RICO action,?” and

members of his immediate family, and his or their accomplices in any pattern
or racketeering activity or the collection of an unlawful debt after such
purchase do not amount 1 the aggregate to one percent of the outstanding
securities of any one class, and do not confer, either in law or in fact, the power
to elect one or more directors of the 1ssuer.
Id.
24, Id. § 1962(b).
(b) It shall be unlawful for any person through a pattern of racketeermg activ-
ity or through collection of an unlawful debt to acquire or mantain, directly or
indirectly, any interest 1n or control of any enterprise which 1s engaged 1in, or
the activities of which affect, interstate or foreign commerce.
Id.
25. Id. § 1962(c).
(c) It shall be unlawful for any person employed by or associated with any
enterprise engaged In, or the activities of which affect, mterstate or foreign
commerce, to conduct or participate, directly or indirectly, in the conduct of
such enterprise’s affairs through a pattern of racketeering activity or collection
of unlawful debt.
Id.
26. Id. § 1964(a).
(a) The district courts of the United States shall have jurisdiction to prevent
and restrain violations of section 1962 of this chapter by 1ssuing appropriate
orders, including, but not limited to: ordering any person to divest himself of
any mterest, direct or indirect, in any enterprise; imposing reasonable restric-
tions on the future activities or mvestments of any person, including, but not
limited to, prohibiting any person from engaging n the same type of endeavor
as the enterprise engaged 1n, the activities of which affect interstate or foreign
commerce; or ordering dissolution or reorgamzation of any enterprise, making
due provision for the rights of mmocent persons.
Id.
27, Id. § 1964(b).
(b) The Attorney General may nstitute proceedings under this section. In any
action brought by the United States under this section, the court shall proceed
as soon as practicable to the hearing and determmation thereof. Pending final
determination thereof, the court may at any time enter such restraming orders
or prohibitions, or take such other actions, including the acceptance of satisfac-
tory performance bonds, as it shall deem proper.
Id.
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subsection (c) authorizes a private civil RICO action for those -
jured n their business or property because of a section 1962 viola-
tion.2® Subsection (d) states that a crimmal RICO conviction es-
tops the defendant from relitigating 1ssues raised i the criminal
trial in any subsequent government civil RICO proceeding.?®

Economics: RICO’s Answer to Organized Crime

Congress premised RICO on economic deterrence, believing that
organized crime would be deterred if the government or private
persons had the statutory right to divest the wrongdoer of any
profits. Congress hoped that RICO’s remedies would put economic
pressure on racketeers while punishing their criminal behawvior.®®
Congress defined racketeering broadly to include bribery, counter-
feiting, mail and wire fraud, and extortion,®® because organized
crime used these methods to infiltrate and corrupt businesses.
RICO’s author, the late Senator McClellan, underscored RICO’s
economic purpose when he wrote that “it would be pointless sur-
plusage for [RICO] to cover crimes which are not adapted to com-
mercial exploitation.”®?

The assumption that economic pressure deters organized crime
motivated Congress to pattern RICO’s civil remedies after the an-
titrust laws which also are based on economic deterrence. Antitrust
laws protect competition by removing profit incentives for monop-
olization and unfair trade practices.®®* Congress believed that the
antitrust laws addressed a problem similar to that of organized

28. Id. § 1964(c). “Any person mjured 1n his business or property by reason of a violation
of section 1962 of this chapter may sue therefor in any appropriate United States district
court and shall recover threefold the damages he sustains and the cost of the suit, including
a reasonable attorney’s fee.” Id.

29. Id. § 1964(d). “A final judgment of decree rendered in favor of the United States in
any crimmal proceeding brought by the United States under this chapter shall estop the
defendant from denying the essential allegations of the criminal offense 1 any subsequent
cwvil proceedings brought by the United States.” Id.

30. Zuckerman & Hunterton, supra note 20, at 215.

31. 18 US.C. § 1961(1) (1976). See supra note 8.

32. McClellan, supra note 1, at 161-62.

33. “The value of private treble damage and equitable suits has been amply demonstrated
1n the antitrust field, where they have been extremely effective 1n preventing and rectifying
economic harm to mdividuals and companies, and in furthering the public purpose of
preventing improper commercial practices.” 116 CoNg. Rec. 85,227 (1970). See also S. Rep.
No. 617, supra note 1, at 121,
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crime—how to maintan fair and open economic competition. Con-
gress therefore assumed that the antitrust methods, especially the
treble damage provision, would be effective in deterring organized
crime from infiltrating businesses.®*

Unfortunately, civil RICO has not been as effective as antici-
pated. Of the hundreds of RICO cases litigated since 1970, few are
private treble damage suits.?® Various reasons exist for civil RICO’s
dormancy. One reason 1s the civil bar’s confusion over RICO. Law-
yers do not understand the statute’s joint criminal and civil nature.
They do not know when the civil standards apply, how to use the
cwvil remedies, and to what activities RICO extends.?® Finally,
many lawyers are unaware that RICO even exists.

The primary reason for RICO’s meffectiveness 1s because Con-
gress’ basic assumption, that organized crime can be deterred from
infiltrating businesses if the profit motive is stripped away, is ques-
tionable.?” Although racketeers undoubtedly pursue their trade for

34. S. Rer. No. 617, supra note 1, at 81. See also Long, supra note 18, at 209. The anal-
ogy between civil RICO and the antitrust laws breaks down when one goes beyond the eco-
nomic context and examines the policies behind the two statutory schemes. Congress
designed the antitrust treble damage provision to regulate competition. Blakey & Gettings,
supra note 7, at 1016, n.29. The provision must be construed strictly to increase competition
while elimnating unfair trade practices. If a court freely awarded treble damages agamnst
enterprises engaged 1n unfair trade practices, those enterprises conceivably could be ruined,
decreasing competition and defeating the law’s purpose which 18 to mncrease competition. Id.
at 1042; Berger & Bernstein, An Analytical Framework for Antitrust Standing, 86 YALE
L.J. 809, 852 (1977).

In contrast, Congress designed civil RICO to eliminate racketeering m business and to
compensate victims of that racketeering, Blakey & Gettings, supra note 7, at 1042, although
the statute’s mmdirect effect may be to regulate competition. If a court freely awarded treble
damages under civil RICO, and as a result, a business controlled by racketeering declared
bankruptey, RICO’s general purpose would be furthered. Id. Thus, although the antitrust
methods are effective 1n the racketeering context, antitrust’s narrow mterpretative stan-
dards, such as the standing requirement, are mappropriate to RICO’s purpose and should
not be followed. See infra text accompanying notes 81-110.

35. Less than 50 cwvil RICO suits were reported from 1970 to 1982, Strafer, Massumi &
Skolnick, supra note 8, at 662 n.54, For a listing of these cases, see 1d. at 662 nn.54-57; Long,
supra note 18, at 206 n.32. Many of these reported actions were dismissed as mappropriate.
See infra note 110. Currently, numerous civil RICO actions are pending. See Sylvester, Civil
RICO’s New Punch, NatT'L L.J. 1 (Feb. 7, 1983).

36. Nathan, supra note 21, at 28. For a discussion on whether civil or criminal standards
should apply to § 1964, see Note, supra note 13, at 1059-64. See ABA Section of Crimmal
Justice Report on RICO (Jan. 1982)(recommendations on reform of RICO).

87. Most lawyers, however, accept this underlying assumption. One commentator stated:

Orgamzed crime 1s an economic phenomenon. It exists not for anything
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power and profit,*® other motives exist.*® Racketeers also use legiti-
mate busimesses to gamn respectability in the community, to laun-
der “dirty” money, to legalize their activities, and to avoid tax
prosecution.*® Thus, eliminating the profit will not necessarily
eliminate these other motivations.

Even if Congress’ assumption is correct, however, RICO, 1n its
current form, will not deter racketeers. Racketeers operate by ter-
ror and corruption. These means, by which organized crime nfil-
trates the economy, are the real problems that RICO should ad-
dress. Furthermore, the “bosses” are well mnsulated from any kind
of prosecution.*! Finally, persons attempting to sue racketeers face
enormous problems in proving that racketeering caused economic
harm and injured the plantiff. Civil RICO’s real challenge now 1s
not to eliminate a racketeer’s profit motive, but to assist a plaintiff
in overcoming these impediments to suit.

DirrFicuLTIES ENCOUNTERED IN BRINGING A RICO CiviL Surt
The Fear of Reprisals

To recover treble damages m a civil RICO suit, the plamtiff
must prove the following elements: the defendant engaged in rack-
eteering; the defendant invested the racketeering returns in a busi-
ness or entity with the intent to control such business or entity
through the investment; and the plamntiff was mmjured due to the
defendant’s activity > Few people will sue a racketeer, however,

else but profit—in terms of money and power If you accept that analysis,

then the solution to organized crime in the broadest terms 1s simply to elimi-

nate the profit If we can make orgamzed crime unprofitable, it will go-

away.
National Assoc. of Attorneys General Committee on the Office of Attorney Generals, Use of
Civil Remedies in Organized Crime Control, Dec. 1975 Report, at 2 (quoting J. A. Jeffries
1II of the Federal Orgamized Crime Strike Force).

38. PreSIDENT'S REPORT, supra note 1, at 438-39.

39. S. Rep. No. 617, supra note 1, at 36-42.

40. PRESIDENT’S REPORT, supra note 1, at 433; 116 Cone. Rec. 953 (1970).

41. S. Rep. No. 617, supra note 1, at 35, 42, 81.

42, 18 U.S.C. §§ 1961-1962 (1976). According to United States v. Cappetto, 502 F.2d 1351
(7th Cir. 1974), cert. dented, 420 U.S. 925 (1975), a court can enjoin a defendant’s racketeer-
g activity to prevent mfiltration mto a busmess only if the plamntiff can prove a real threat
to his business. For problems related to proving a RICO violation, see infra notes 47-79 and
accompanymg text.
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not 1dentify the racketeer-derived money to establish the link be-
tween the racketeering and the injury; the plamntiff often must rely
on meager and unpersuasive evidence.'”™ The state has resources
and power to overcome evidence-gathering obstacles created by or-
ganized crime.

First, the state, unlike private citizens, eculd mfiltrate organized
crime through undercover agents.”® Instead of relying on sparse or
nonexistent records, the agents could gather evidence first-hand.
Furthermore, the agents could discover illegal resources that allow
the racketeers to invest laundered money i enterprises.!” The
state could trace money through a racketeer’s laundering process
by marking the money or noting its serial numbers. Additionally,
the state could elicit cooperation from local banks and the federal
and local governments. Thus, the state could obtain substantial
and persuasive evidence to establish the causative link between
racketeering and the injunes.

Parens patriae actions avoid the current interpretive standing
problems surrounding a private civil RICO suit. Although individ-
uals must prove either competitive or racketeering injury,’® the
state need prove only that the persons mjured are state citizens,
that the state suffered some concrete injury, and that damage to
the economy or to individuals has resulted.’” For the state to
prove that the persons mjured are citizens 1s a simple procedural
task.'®® The state then must establish that concrete injury occurred

175. PRESIDENTS REPORT, supra note 1, at 463.

176. But see Note, supra note 169, at 966 n.127.

177. Federal agents have been effective in infiltrating organized crime. For example, one
agent worked for five years as a gangster for the Bonanno Family. He so gained therr confi-
dence that a leader promised to make him a family member. Because this agent infiltrated
the family, the government was able to bring a major RICO conspiracy suit agamnst them.
For an account of his testimony at the trial, see The New York Times, Aug. 3, 1982, at Al,
col. 1;:1d., Aug. 4, 1982 at B1, col. 6; :d., Aug. 5, 1982 at B1, cols. 5-6; id., Aug. 6, 1982 at B1,
col. 1.

178. See supra notes 80-110 and accompanying text.

179. In re Coordinated Pretrial Proceeding in Petroleum Prods., 497 ¥ Supp. 218, 224
(C.D. Cal. 1980) (antitrust parens patriae suit).

180. One potential problem exists regarding citizenship. A person may attempt to gamn
citizenship 1n a state solely to participate 1n a parens patriae action. Even if that person
succeeds 1 doing so, the court should not permit him to share m any recovery unless he
suffered the same 1njury as other citizens.
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to its general economy or to specific individuals.'®* In a parens pa-
triae action, the state benefits from a presumption of concrete in-
jury if it proves that racketeering harmed its general economy 52

Racketeering imjury to the state can occur in two ways. First,
racketeers who infiltrate an industry injure the general economy by
artificially raising prices and eliminating competition. Second,
racketeers who nfiltrate a business cause mjury to specific individ-
uals and thereby indirectly harm the general economy *** Thus,
when a state pleads and proves the existence of racketeering infil-
tration, it also pleads and proves that the state’s economy suffered
a concrete injury The state, therefore, can establish standing with-
out a special showing of injury.'®*

Finally, the state must prove only aggregate damages,'®® or the
total damages suffered by state citizens. The court calculates this
amount using statistical methods.!®® Judicial economy and proce-
dural simplicity are the policies underlying aggregate damages.*®?
Each citizen need not prove the extent of his mmdividual injury;
only that the injury exists. Moreover, justice does not suffer for
this efficiency Aggregate damages usually accurately reflect the n-
jury suffered because the court uses modern statistical methods.*®®
Parens patriae thus simplifies standing requirements by eliminat-
mg the need to prove individual injury and damages.

By allowing private citizens to use state resources, parens patriae
actions lower the impediments to civil RICO suits. Citizens, unable

181. Fem, supra note 115, at 1211. The concrete mmjury requirement ensures that the
plamntiff has a genumne grievance against the defendant and will litigate the matter force-
fully. Id. The requirement 18 similar to an individual proving pecuniary damage. 497 F
Supp. at 223-24. See also Malina & Blechman, supra note 111, at 221-22. For a criticism
that this 18 an overbroad reach of the states’ power, see Malina & Blechman, supra note 111,
at 217.

182. Fein, supra note 115, at 1212-14.

183. Id. at 1212.

184. For a view that establishing state standing 1s difficult and that the courts may re-
quire special showings, see Hawaii v. Standard Oil Co., 405 U.S. at 263 n.14; Georgia v.
Pennsylvania R.R., 324 U.S. 439 (1945); Malina & Blechman, supra note 111, at 221.

185. 15 U.S.C. § 15d (1976).

186. Id.

187. Femn, supra note 115, at 1228.

188. Id. at 1227, See 15 U.S.C. § 15d (1976). See also MaNuaL FOrR CoMPLEX LITIGATION §
2.71 (5th ed. 1981). Samples and survey results are accepted as reliable in business and 1n
science, and may be offered i evidence as proof concerning the subject to which they relate.

Fep. R. Evn. 708.
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to obtain evidence for their RICO claim, could petition the state to
bring a parens patriae action. Civil RICO’s failure to encourage
private enforcement agamst corrupt practices mandates a reform
like parens patriae if the statute 1s to accomplish its remedial
purpose.

Issues RaiseD By RICQ PaAreNs PATRIAE ACTIONS

Although parens patriae actions correct some of civil RICO’s de-
ficiencies, these actions also create their own problems. In particu-
lar, parens patriae raises three serious 1ssues: whether the fluid re-
covery provision violates either the defendant’s or the plantiff’s
due process; whether the costs involved are burdensome to the
state; and whether 1ssue preclusion applies to parens patriae
actions,8®

189. A RICO parens patriae action may violate other constitutional provisions. For exam-
ple, an action may wviolate constitutional federalism principles that dictate separation be-
tween the states and the federal government. See W. BENNETT, AMERICAN THEORIES OF FED-
ERALISM 88 (1964). A violation occurs only if a state official institutes a parens patriae action
against a federal agency, because states usually cannot sue the federal government or its
agents acting within theiwr authority. Kansas v. United States, 204 U.S. 331 (1907). A plan-
tiff state, however, may sue a federal official in his individual capacity for money damages
when that official acts either beyond his authority or unconstitutionally. Larson v. Domestic
& Foreign Commerce Corp., 337 U.S. 682 (1949). See generally Land v. Dollar, 330 U.S. 731
(1947); United States v. Lee, 106 U.S. 196 (1882). Because personal damage judgments
agamst government officials do not interfere directly with the government’s functions,
parens patriae damage actions agamst those officials would not violate sovereign immunity.
See Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682 (1949). In the rare case,
therefore, when a state sues a federal official for corrupt practices, the suit does not violate
the constitutional directive against state intrusion mto the federal government. Id.

The federal government, however, may sue a state. Normally, a state 1s immune from suit
under the eleventh amendment. U.S. ConsT. amend. XI. The Supreme Court nevertheless
held that this immunity does not extend to suits arising under the Constitution which the
federal government institutes against a state. United States v. Texas, 143 U.S. 621 (1892).
States impliedly waived their immunity from suit by the federal government when they
accepted the Constitution. See United States v. Texas, 143 U.S. 621 (1892). See also Parden
v. Terminal R.R. of the Ala. State Docks Dep’t, 377 U.S. 184 (1964) (by empowering Con-
gress to regulate imterstate commerce, the States necessarily surrendered any portion of
their sovereignty that would stand 1n the way of such regulation).

The federal government’s power to sue a state 1s broad. Congress may expressly authorize
persons to sue the state directly to remedy fourteenth amendment violations. Fitzpatrick v.
Bitzer, 427 U.S. 445 (1976). The government may ask for damages as well as injunctive
relief. Ex parte Young, 209 U.S. 123 (1908). The federal government, however, may not
mtrude mto a state’s central governmental functions. National League of Cities v. Usery,
426 U.S. 833 (1976).
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Due Process

A parens patriae fluid recovery provision might be challenged on
due process grounds. In flud recoveries the court aggregates and
statistically assesses damages. The court then gives any relief to
the state, which either distributes the award to mmjured individuals
or allocates 1t to general revenue or other specified funds.*®® Fluid
recoveries arguably violate the defendants’ due process rights be-
cause such recoveries do not require the plaintiffs to prove individ-
ual mjury Additionally, the plaintiffs’ due process rights may be
violated when the recovery 1s awarded to the state rather than to
the injured plaintiffs.'®?

Fluid recoveries allow the state to prove aggregate damages.
Thus, defendants may not know whether the money owed 1s pro-
portionate to the damage caused. The use of precision statistical
methods, however, generally ensures that aggregate damage calcu-
lations are accurate.*®®> Moreover, most maccuracles stem from the
defendants who, in an effort to insulate themselves from suit, de-
liberately neglect to keep records.'®® Because accurate statistical
methods can be used, and because defendants often cause any n-
accuracles, fluid recoveries usually will not violate defendants’ due
process rights.’®*

Plaintiffs also might challenge flud recoveries on due process
grounds when the recovery goes to the state rather than to the in-
jured plaintiffs.*®*® This due process challenge has some basis be-
cause the state has no interest 1n guaranteeing that a private group

190. Fen, supra note 115, at 1227. See also 15 U.S.C. § 15e (1976); MANUAL FOorR COMPLEX
LiticaTioN § 2.71 (5th ed. 1981).

191. Fein, supra note 115, at 1227.

192. Id.

193. S. Rep. No. 617, supra note 1, at 44.

194. “[Clonceptions of justice and public policy require that the wrongdoer shall bear the
nisk of the uncertainty which his own wrong has created.” Bigelow v. RKO Radio Pictures,
327 U.S. 251, 265 (1946).

The state might violate the defendant’s rights if it uses the aggregate damage procedure
to avoid collecting easily available evidence. In that case, the court can penalize the state for
bad faith and also require the state to prove individual damage. Malina & Blechman, supra
note 111, at 213.

195. See Eisen v. Carlisle & Jacquelin, 479 F.2d 1005, 1016-18 (2d Cir. 1973), vacated on
other grounds, 417 U.S. 156 (1974).
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recelves a stated sum of money ¢ If a state brings a parens patriae
action on the general public’s behalf, no single person suffered a
specific 1njury and a general fluid recovery is appropriate. If a state
brings a parens patriae action on behalf of an individual, however,
the remedy should provide methods for the injured individual to
recover damages. Specifically, the individual should be allowed ei-
ther to opt out and file his own suit, or to petition the court for his
portion of the recovery **? Such provisions would prevent fluad re-
coveries from violating the individual victim’s due process rights.

Cost to State

A parens patriae action may not be attractive to most states be-
cause the state must bear all the costs of the suit. These costs n-
clude investigatory expenses, expenses to protect racketeering vie-
tims, administrative costs, and attorney fees.®® Unless money is
available, the funds for these expenses must come from general
revenues. These costs, however, can be minimized if the state re-
tains all or part of the parens patriae fllud recoveries. Thus, the
funds would benefit all citizens including injured individuals.
Moreover, the state does not have to bear the whole loss if joint
actions are mstituted with the federal government. For example,
the state could deposit the money 1n an anti-racketeering fund to
investigate and prosecute other RICO offenses.’®® Conceivably,
state anti-racketeering efforts could become entirely self-support-
mng.2® A state then could institute more actions because RICO
suits would not compete for general state funds. Finally, elimmmat-
mng corruption through RICO parens patriae actions will
strengthen the economy and increase revenues.?™

196. Malina & Blechman, supra note 111, at 214.

197. 15 U.S.C. §§ 15¢(b)2, 15d (1976).

198. See supra text accompanymg notes 165-77.

199. For an example of such a statute, see Ariz. REv. STAT. ANN. § 13-2314.01 (Supp.
1982). Other state racketeering statutes include: ConN. GEN. STAT. ANN. §§ 3-129a, -129b
(Supp. 1982); FLA. STAT. § 895.01-05 (1982); GA. CopE ANN. § 26-3505d (1982); Hawan Rev.
STAT. ch. 842 (1978); N.J. REev. STaT. §§ 5:12-125 to -130 (1980 & Supp. 1982) (limited to
casinos); 18 Pa. Cons. STAT. AnN. § 911 (Purdon 1973). The Arizona racketeering statute 1s
the most comprehensive.

200. Ariz. REv. STAT. ANN. § 13-2314.01 (Supp. 1982).

201. See supra text accompanying notes 170-73.
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Issue Preclusion

RICO parens patriae actions must address the question of issue
preclusion,?*? which bars relitigation of 1ssues already adjudi-
cated.2*® To preclude reconsideration, the issue must have been
necessary to the first action’s resolution, and must be the same in
both suits.?*¢ Additionally, the first suit must have provided the
defendant with a full and fair opportunity to litigate the 1ssue and
must have resulted 1n a valid final judgment.?°® Because 1ssue pre-
clusion avoids relitigation, the doctrine encourages judicial econ-
omy and prevents nconsistent results.?°® Currently, section
1964(d) states that a criminal RICO conviction estops the defen-
dant from denying the essential allegations of the criminal offense
only i subsequent civil proceedings mitiated by the govern-
ment.?*? Defendants have argued that Congress mtended to pre-
vent private plaintiffs from invoking issue preclusion in a civil
RICO action brought after the criminal conviction, because section
1964(d) refers only to subsequent proceedings initiated by the gov-
ernment.?*® Some commentators therefore believe that Congress
should expand section 1964(d) to include an 1ssue preclusion rule
for private civil RICO actions.?%°

Codification of 1ssue preclusion, however, 1s unnecessary because
recent judicial precedent indicates that the doctrine applies auto-

202. For a discussion on res judicata and 1ssue preclusion, see A. VESTAL, REs Jubpicata/
PrecLUSION (1969). For a discusston on 1ssue preclusion in the criminal and civil context, see
Vestal, Criminal Prosecution: Issue Preclusion and Full Faith and Credit, 28 U. Kan. L.
Rev. 1 (1981); Vestal, Issue Preclusion and Criminal Prosecutions, 65 Iowa L. Rev. 281
(1980). See also Thau, Collateral Estoppel and the Reliability of Criminal Determinations:
Theoretical, Practical and Strategic Implications for Crinunal and Civil Litigation, 70
Geo. L.J. 1079 (1982).

203. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.5 (1979).

204. Id. at 326, 331. See Thau, supra note 202, at 1082.

205. See supra note 204,

206. One commentator disputes the judicial economy rationale. He asserts that when a
nonparty to the first action capitalizes on the first judgment by bringing the subsequent
cvil action, suits that otherwise would not be brought are encouraged. Thau, supra note
202, at 1083-84.

207. 18 U.S.C. § 1964(d) (1976).

208. Anderson v. Janovich, 543 F Supp. 1124 (W.D. Wash. 1982); State Farm Fire and
Casualty Co. v. Estate of Caton, 540 F Supp. 673 (N.D. Ind. 1982).

209. See Nathan, supra note 21, at 28.
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matically 1n civil actions following criminal convictions.?*® Applica-
tion of the doctrine will not prejudice the defendant; the elements
of the offense are the same and were proved beyond a reasonable
doubt 1n the criminal prosecution. The defendant therefore had
ample opportunity and mcentive to defend vigorously in the first
action.?!

In a recent private civil RICO case, Anderson v. Janouvich,?*? the
United States District Court for the Western District of Washing-
ton mmvoked 1ssue preclusion despite section 1964(d)’s apparent
limitation. In Anderson, the court applied the doctrine based on
public policy rationales. The court first noted that issue preclusion
18 a traditional common law doctrine,?'® and therefore a statute’s
silence did not abrogate the doctrine.?** Second, the court empha-
sized civil RICO’s broad remedial construction and Congress’ n-
tent that civil remedies should supplement, not supersede, any
common law remedies.?*® The court therefore concluded that issue
preclusion applied m private civil RICO proceedings that follow
criminal convictions.?'® Although the question 1s unsettled, the bet-
ter view would allow 1ssue preclusion 1n civil actions that follow
criminal convictions.?*”

If the state brings both the mitial criminal action and the subse-
quent civil parens patriae action, the case for i1ssue preclusion be-
comes stronger. The parties mm both actions are 1dentical and are
bound automatically by the first judgment.??® In antitrust parens

210. The Supreme Court held 1n Ashe v. Swenson, 397 U.S. 436 (1970), that 1ssue preclu-
sion applies 1 criminal cases. Subsequently, the Court in Blonder Tongue Laboratories Inc.
v. Umiversity of Ill. Found., 402 U.S. 313 (1971), abandoned the mutuality of estoppel rule,
which prevented a party m the second action from invoking issue preclusion unless that
party also was a party in the first action. Because of these developments, nonparties to
itial criminal actions can 1nvoke 1ssue preclusion 1 the subsequent civil action. See Thau,
supra note 202, at 1086-95.

211. Vestal, Issue Preclusion and Criminal Prosecutions, 65 Jowa L. Rev. 281, 329 (1980).

212. 543 F Supp. 1124 (W.D. Wash. 1982).

213. 543 F Supp. at 1128.

214. Id. at 1129,

215. Id.

216. Id. Accord State Farm Fire and Casualty Co. v. Estate of Caton, 540 F Supp. 673
(N.D. Ind. 1982).

2117. Thau, supra note 202, at 1086-95.

218. When the parties are the same 1 both actions, mutuality exists. Issue preclusion,
therefore, automatically applies. See supra note 210.
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patriae actions, however, a prior suit 1s prima facie evidence n
subsequent civil proceedings,?'® providing only a rebuttable pre-
sumption of the defendant’s liability A court in a second proceed-
ing therefore may readjudicate the issue. Judicial economy 1s not
maximized by relitigation; moreover, inconsistency results if the
defendant 1s convicted i the criminal RICO case, but 1s held not
liable 1n the civil RICO action. Although 1ssue preclusion might
apply despite a statutory prima facie limitation on prior actions,
the doctrine was designed to preempt the prima facie doctrine.??°
Consequently, Congress should not include a prima facie rule in
any RICO amendment providing for a parens patriae action.

CONCLUSION

Congress promulgated civil RICO to combat organized crime’s
infiltration into the national economy Unfortunately, difficulties in
proving causation and injury, and fear of reprisals seriously curtail
the statute’s efficiency Congress should reform civil RICO by pro-
viding a state parens patriae action. Admittedly, a parens patriae
provision would not be a panacea for all the ailments plaguing civil
RICO plantiffs. Because of limited resources, a state may mstitute
parens patriae action only agamst major racketeering activities,
leaving without remedy many potential plaintiffs who lack re-
sources to bring their own actions. Additionally, parens patriae
may create constitutional challenges, causing delays and increasing
costs.

Civil RICO’s failures and problems may mdicate that a civil stat-
utory scheme cannot combat criminal corruption. Nevertheless,
until Congress decides to repeal RICO, the statute should be 1m-
proved by adding the state parens patriae action, which would
overcome many obstacles to a civil RICO recovery

BETH S. SCHIPPER

219. 15 U.S.C. § 16 (1976 & Supp. V 1981).

220. The prima facie evidence rule was mcorporated n the antitrust laws long before
1ssue preclusion rules became liberalized. Issue preclusion has superseded the prima facie
rule because it 1s more effective 1n protecting against relitigation of 1ssues.



