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NOTES

IMMEDIATE APPEAL FROM COUNSEL
DISQUALIFICATION IN CRIMINAL CASES

The expanding number of lawyers and the overwhelming
caseloads with which both federal and state courts are struggling
demand that the legal profession “maintain high standards of pro-
fessional conduct.”® In the courtroom, concern about competent
representation and proper professional conduct has led to an in-
creasing number of motions for disqualification of counsel.? Dis-
qualification motions occur in both civil and criminal cases, al-
though for different motives and reasons.® In either context, any
party may move to disqualify opposing counsel.* A judge also may
disqualify counsel sua sponte if a conflict of interest exists or a
question arises concerning a particular lawyer’s competence. Re-
gardless of who raises the issue of counsel disqualification, or the
reasons for doing so, a motion to disqualify counsel creates
problems that transcend the merits of the particular case. A dis-
qualification motion delays the trial, increases litigation costs, and
may even prompt ethical investigations. If the motion is granted,
the disqualification deprives a party of his chosen counsel and
causes further delay while a new attorney becomes familiar with

1. MopeL CopE oF ProrESSIONAL REsSPONSIBILITY Canon 1 (1979). The care taken by the
drafters of the new MopeEL RULES oF ProressioNAL Conpuct indicates the importance of
professional standards to the legal profession. The Commission on Evaluation of Profes-
sional Standards began work on a draft of the new Model Rules in 1977, but the American
Bar Association has not yet adopted a final form of the new rules. The need for a commis-
sion to evaluate the Code arose less than ten years after the American Bar Association
adopted the Code in 1969, which indicates the concern for adequate regulation of profes-
sional conduct.

2. See Armstrong v. McAlpin, 625 F.2d 433, 437 n.9 (2d Cir. 1980) (attributing increased
disqualification motions primarily to dilatory trial tactics), vacated, 449 U.S. 1106 (1981).

3. See infra notes 114-15 and accompanying text.

4. Attempts by criminal defendants to disqualify prosecutors occur infrequently, and en-
joy only limited success. See, e.g., United States v. Caggiano, 660 F.2d 184 (6th Cir. 1981),
cert. denied, 455 U.S. 945 (1982); State v. Powell, 186 Conn. 547, 442 A.2d 939 (1982).
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the case.®

Following the trial court’s resolution of the disqualification mo-
tion, the most compelling question for litigants is whether they im-
mediately can appeal the court’s order. An appellate court’s will-
ingness to hear an appeal of a disqualification order hinges
primarily upon the nature of the case—criminal or civil—and the
disposition of the motion—a grant or denial. These two variables
create four distinct classes into which counsel disqualification cases
fall, each requiring a separate analysis to determine whether an
immediate appeal is appropriate.

The first class of counsel disqualification cases results from crim-
inal actions in which a court denies a disqualification motion. Lit-
tle appellate litigation has occurred in this area, primarily because
criminal defendants rarely attempt to disqualify prosecutors.® Al-
though a prosecutor occasionally does move to disqualify the de-
fendant’s counsel, an immediate appeal of the trial court’s denial
rarely furthers the prosecutor’s interests. An immediate appeal de-
lays the pending prosecution, a situation most prosecutors seek to
avoid. In the few criminal cases in which a party has attempted to
appeal an order denying a disqualification motion, courts have not
found the order immediately appealable.”

The second class of disqualification cases concerns denials of dis-
qualification motions in civil actions. A recent Supreme Court de-
ciSion resolved previously conflicting decisions in this area.! In
Firestone Tire & Rubber Co. v. Risjord,? the Court held that or-
ders denying disqualification motions in civil suits are not immedi-
ately appealable. The Court, however, did not address the appeala-
bility of orders, in either the criminal or civil context, granting

5. See Comment, The Appealability of Orders Denying Motions for Disqualification of
Counsel in the Federal Courts, 45 U. CHi. L. Rev. 450 (1978).

6. Reasons for the scarcity of attempts by criminal defendants to disqualify the prosecut-
ing attorney are speculative. Perhaps many lawyers for criminal defendants never consider
the possibility of disqualifying the government’s counsel, or do not think that filing a dis-
qualification motion would be in the client’s best interest.

7. See, e.g., United States v. Caggiano, 660 F.2d 184, 191 (6th Cir. 1981), cert. denied, 455
U.S. 945 (1982); In re April 1977 Grand Jury Subpoenas, 584 F.2d 1366 (6th Cir. 1978), cert.
denied, 440 U.S. 934 (1979).

8. See Comment, supra note 5.

9. 449 U.S. 368 (1981).
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disqualification motions.!®

The third class encompasses orders granting disqualification mo-
tions in civil cases. Since Firestone, three circuits have considered
the appealability of these orders. The United States Courts of Ap-
peals for the Fifth, Seventh, and Ninth Circuits have found that
orders granting disqualification motions in civil cases are immedi-
ately appealable.’* These courts have distinguished orders that
grant disqualification motions from orders that deny disqualifica-
tion motions, as in Firestone. The distinction is based upon the
immediate and substantial disruptive effects that result when a
court disqualifies either party’s counsel.’?

The fourth class concerns criminal cases in which the trial court
has granted counsel disqualification. Before Firestone, several cir-
cuits had held that a party could appeal immediately an order
granting disqualification in criminal cases.’® Since Firestone, the
circuits that have considered such appeals have reached varying
conclusions. In United States v. Greger,** the United States Court
of Appeals for the Ninth Circuit held that an order granting a dis-
qualification motion in a criminal case was not immediately ap-
pealable. In contrast, the Eighth Circuit in United States v.

10. For further discussion of Firestone, see infra text accompanying notes 38-47. See also
Braverman, A Blow for Injustice, 69 ILr. B.J. 408 (1981); Note, Civil Procedure— Interlocu-
tory Appeals: Orders Denying Disqualification of Counsel are not Appealable Pursuant to
the Collateral Order Exception, 56 TuL. L. Rev. 1035 (1982); Eighth Circuit Survey—Civil
Procedure, 14 CrREIGHTON L. Rev. 1021 (1981). See also Significant Development, The Col-
lateral Order Doctrine After Firestone Tire & Rubber Co. v. Risjord: The Appealability of
Orders Denying Motions for Appointment of Counsel, 62 B.U.L. Rev. 845 (1982).

11. Freeman v. Chicago Musical Instrument Co., 689 F.2d 715 (7th Cir. 1982); In re Coor-
dinated Pretrial Proceedings in Petroleum Prods. Antitrust Litigation, 658 F.2d 1355 (Sth
Cir. 1981), cert. denied, 455 U.S. 990 (1982); Duncan v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 646 F.2d 1020 (5th Cir.), cert. denied, 454 U.S. 895 (1981).

12. Unlike orders denying a motion for counsel disqualification, “[w]hen a district court
grants disqualification, the effect of the court’s action is immediate and measurable. The
party opposing the motion is abruptly deprived of his counsel and, provided he desires to
proceed with his action, the litigation is disrupted while he secures new counsel.” Duncan v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 646 F.2d 1020, 1027 (5th Cir.), cert. denied,
454 U.S. 895 (1981). For further discussion of the differences between orders that grant
disqualification and those that deny disqualification, see infra text accompanying notes 107-
11,

13. See, e.g., United States v. Dolan, 570 F.2d 1177 (8d Cir. 1978); United States v.
Duklewski, 567 F.2d 255 (4th Cir. 1977); United States v. Armedo-Sarmiento, 524 F.2d 591
(2d Cir. 1975); United States v. Garcia, 517 F.2d 272 (5th Cir. 1975).

14. 657 F.2d 1109 (9th Cir. 1981), cert. denied, 103 S. Ct. 1891 (1983).
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Agosto,’® and the Second Circuit in United States v. Cunning-
ham,*® held that a defendant may appeal immediately the disquali-
fication of his counsel.

This Note discusses the conflicting positions among the courts
concerning the appealability of counsel disqualification in criminal
cases, the rationale behind each court’s holding, and the policies
that each court has considered persuasive. The Note concludes
that the decisions of the Eighth and Second Circuits are better
reasoned, and that an order granting counsel disqualification in
criminal cases should be immediately appealable because it satis-
fies the collateral order exception to the final-judgment rule.

THE FINAL-JUDGMENT RULE AND I1TS EXCEPTIONS
The Final-Judgment Rule

The federal judicial system limits the availability of interlocu-
tory appeals.’” Section 1291 of the Judicial Code provides the pri-
mary means by which a federal circuit court may hear an appeal of
a federal district court’s decision,® giving the federal courts of ap-
peals jurisdiction over any “final decision” of the district courts.*®
The final-judgment rule advances the policy of judicial economy by
avoiding the delay and expense that piecemeal appellate review of
disputed issues would entail.?°

15. 675 F.2d 965 (8th Cir.), cert. denied, 103 S. Ct. 77 (1982).

16. 672 F.2d 1064 (2d Cir. 1982). See also United States v. Curcio, 680 F.2d 881 (2d Cir.
1982).

17. See 28 U.S.C. §§ 1291-1292 (1976). If limiting the number of interlocutory appeals
were not a problem, then a strict interpretation of § 1291 would be unnecessary, see infra
notes 19-23 and accompanying text, and no need would exist for § 1292, see infra notes 24-
25 and accompanying text.

18. The courts of appeals shall have jurisdiction from all final decisions of the dis-

trict courts of the United States, the United States District Court for the Dis-
trict of the Canal Zone, the District Court of Guam, and the District Court of
the Virgin Islands, except where a direct review may be had in the Supreme
Court.

28 U.S.C. § 1291 (1976).

19. Id.

20. See Radio Station WOW, Inc. v. Johnson, 326 U.S. 120, 124 (1945). The final-judg-
ment rule also promotes efficient decisionmaking by the appellate courts. “[M]any potential
points of appeal are corrected in the course of trial, prove non-prejudicial, or are mooted by
the outcome.” Comment, supre note 5, at 452. For an historical analysis of the final-judg-
ment rule, see Crick, The Final Judgment as a Basis for Appeal, 41 YaLe L.J. 539 (1932).
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Determining whether a particular order represents a final deci-
sion depends on several factors. A federal court of appeals may
deny jurisdiction if the appellant has an adequate remedy absent
an immediate appeal.?* In criminal cases, therefore, the appellate
court must determine whether a new trial is an adequate remedy
for a defendant who is convicted after the trial court has disquali-
fied the defendant’s counsel. The defendant must demonstrate
that the order appealed from had a final and irreparable effect on
his rights.?? The final and irreparable effect may involve any of the
defendant’s rights, not just those rights most closely connected
with the substantive concerns of the case. Because counsel disqual-
ifications in civil and criminal cases are not “final decisions” on the
merits, appealable orders must satisfy one of three exceptions to
the final-judgment rule of section 1291.2®

Discretionary Appeals

Three exceptions to the final-judgment rule allow an appellate
court to review a trial court’s decision before the trial court enters
its final judgment. The Interlocutory Appeals Act?* provides the
first exception, allowing an appellate court to exercise discretion-
ary review.of a trial court’s interlocutory orders in civil cases. The
trial judge must state in writing that the order involves a control-

21. Whether an adequate remedy exists if the appellate court denies an immediate appeal
is a major point of contention in many of the cases discussing the collateral order doctrine.
Most of the cases discussed in this Note ultimately have turned upon the adequacy of an
alternative remedy. See, e.g., Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368 (1981);
United States v. MacDonald, 435 U.S. 850 (1978) (rejecting a direct appeal of an order de-
nying defendant’s motion to dismiss for alleged violations of defendant’s sixth amendment
right to a speedy trial); Abney v. United States, 431 U.S. 651 (1977) (permitting a direct
appeal of an order denying defendant’s motion to dismiss on double jeopardy grounds);
Stack v. Boyle, 342 U.S. 1 (1951) (permitting a direct appeal of an order denying a motion
to reduce bail).

22. See Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 546 (1949) (after final
judgment, “it will be too late effectively to review the present order, and the rights con-
ferred by the statute [28 U.S.C. § 1292], if it is applicable, will have been lost, probably
irreparably”).

23. For a thorough discussion of the collateral order doctrine, exceptions to the final-
judgment rule, and counsel disqualifications, see Comment, supra note 5. For a discussion of
the collateral order doctrine and motions for appointment of counsel, see Significant Devel-
opment, supra note 10.

24. 28 U.S.C. § 1292(b) (1976).
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ling question of law about which a difference of opinion exists, and
that an immediate appeal may materially advance the ultimate
resolution of the litigation.2® The Act, however, is beyond the scope
of this discussion.

The writ of mandamus offers a second exception to the final-
judgment rule and is available in both criminal and civil cases.?®
Courts exercise discretion in granting mandamus and limit its use
to exceptional situations to avoid disrupting ordinary appellate
procedures.?” Appellate courts considering immediate appeals of
counsel disqualification orders in criminal cases have discussed the
use of mandamus, but have found that the particular cases under
consideration have not warranted such “extraordinary relief.”?®

25. Under § 1292(b), the trial judge must “be of the opinion that such an order involves a
controlling question of law as to which there is substantial ground for differences of opinion
and that an immediate appeal from the order may materially advance the ultimate termina-
tion of the litigation. . . .” Id.

After the trial court certifies the order, the court of appeals has discretion to hear or
dismiss the appeal. This certification procedure for counsel disqualification orders in civil
cases has created some disagreement among the circuits. Compare Community Broadcasting
of Boston, Inc. v. FCC, 546 F.2d 1022 (D.C. Cir. 1976) (endorsing the use of § 1292(b) in
limited situations) with Trone v. Smith, 553 F.2d 1207 (9th Cir. 1977) (holding § 1292(b)
certification improper for obtaining review of denials of disqualification) and Waters v.
Western Co. of N. Am,, 436 F.2d 1072 (10th Cir. 1971) (dismissing an appeal from a disqual-
ification denial as improvidently granted).

Section 1292 applies to civil actions only. In addition, the interlocutory appeal permitted
by section 1292(b) is available only for “an order not otherwise appealable.” Counsel dis-
qualification orders in criminal cases are otherwise appealable if they come within the Co-
hen collateral order exception. See infra notes 29-37 and accompanying text.

26. 28 U.S.C. § 1651 (1976).

27. C. WriGHT, THE HANDBOOK OF THE LAW OF THE FEDERAL COURTS § 102, at 516 (3d. ed.
1976).

28. See, e.g., United States v. Greger, 657 F.2d 1109, 1114 (9th Cir. 1981), cert. denied,
103 S. Ct. 1891 (1983). In Greger, the Court noted that a writ of mandamus is appropriate if

(1) The party seeking the writ has no other adequate means, such as a direct

appeal, to attain the relief he or she desires. . . . (2) The petitioner will be
damaged or prejudiced in a way not correctable on appeal. . . . (8) The dis-
trict court’s order is clearly erroneous as a matter of law. . . . (4) The district

court’s order is an oft-repeated error, or manifests a persistent disregard of the
federal rules. . . . (5) The district court’s order raises new and important
problems, or issues of law of first impression.
Id. (citations omitted) (citing Bauman v. United States Dist. Court, 557 F.2d 650, 654-55
(9th Cir. 1977)).
Some recent cases support the use of mandamus in discretionary appeals of counsel dis-
qualification orders in civil cases. Community Broadcasting of Boston, Inc. v. FCC, 546 F.2d
1022 (D.C. Cir. 1976); Chugach Elec. Ass’n v. United States Dist. Court, 370 F.2d 441 (9th
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Mandamus would not be necessary in an appeal of a counsel dis-
qualification order if the appellate court determined that the order
came within the third exception to the final-judgment rule, the col-
lateral order doctrine.

The United States Supreme Court first enunciated the collateral
order doctrine in Cohen v. Beneficial Industrial Loan Corp.?® Co-
her invelved an order denying the defendant’s motion to require
the plaintiff to post security for the defendant’s reasonable ex-
penses incurred in a stockholder derivative action.®® The United
States District Court for the District of New Jersey refused to ap-
ply the New Jersey statute requiring such security,3* but the
United States Court of Appeals for the Third Circuit reversed.’?
The Supreme Court then interpreted section 1291 as including de-
cisions that “fall in that small class which finally determine claims
of right separable from, and collateral to, rights asserted in the ac-
tion, too important to be denied review and too independent of the
cause itself to require that appellate consideration be deferred un-
til the whole case is adjudicated.”* The Court found that the or-
der was appealable as a final disposition of a claimed right which
was not a basic element of the cause of action, and that did not
require consideration with the substantive aspects of the case.®*

In Cohen, the Supreme Court identified the general elements of
an immediate right of appeal under section 1291. In recent deci-
sions applying the collateral order doctrine, the Court has devel-
oped three specific requirements.®® The Court stated in Coopers &

Cir. 1966), cert. denied, 389 U.S. 820 (1967); Cord v. Smith, 338 F.2d 516 (Sth Cir. 1964),
clarified 870 F.2d 418 (9th Cir. 1966). Arguments supporting the use of mandamus in ap-
peals of counsel disqualification in civil cases are considerably stronger than arguments for
its use in criminal cases. See generally Comment, supra note 5, at 472-482.

29. 337 U.S. 541 (1949).

30. Id. at 543.

81. 7 F.R.D. 352 (D.N.J. 1947). See N.J. STAT. ANN. § 14:3-15 (West 1939).

32. 170 F.2d 44 (3d Cir. 1948).

33. 337 U.S. at 546.

34. Id. at 546-47.

35. See United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982) (per curiam);
Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368 (1981); Coopers & Lybrand v. Livesay,
437 U.S. 463, 468 (1978); Abney v. United States, 431 U.S. 651, 658 (1977). Several lower
courts also have applied three requirements to collateral orders. See, e.g., United States v.
Greger, 657 F.2d 1109 (9th Cir. 1981), cert. denied, 103 S. Ct. 1891 (1983); Armstrong v.
McAlpin, 625 F.2d 433, 438 (2d Cir. 1980), vacated, 449 U.S. 1106 (1981).
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Lybrand v. Livesay®® that “[t]o come within the “small class™ of
decisions excepted from the final-judgment rule by Cohen, the or-
der must conclusively determine the disputed question, resolve an
important issue completely separate from the merits of the action,
and be effectively unreviewable on appeal from a final judgment.”
The Cohen collateral order doctrine, however, is essentially a
fiction. The orders excepted from the final-judgment rule still must
satisfy the requirements of section 1291 before an appellate court
may exercise jurisdiction.’” To allow immediate appeals, the Court
has simply labelled a limited class of orders “final decisions.”
Therefore, an order granting or denying a counsel disqualification
motion is immediately appealable under the collateral order doc-
trine if the order conclusively determines a question that is sepa-
rate from the merits and is effectively unreviewable after the trial.

Counsel Disqualification Orders and the Collateral Order Doc-
trine: Firestone Tire & Rubber Co. v. Risjord

Of the four categories of cases in which a direct appeal of a
counsel disqualification order may arise,*® the Supreme Court has
addressed only one. In Firestone Tire & Rubber Co. v. Risjord,*®
the Court held that the denial of a motion to disqualify counsel in
a civil case did not constitute a collateral order, and thus was not
immediately appealable. Firestone, the defendant in four consoli-
dated product-liability suits, had filed a motion to disqualify the
plaintiff’s counsel. The district court denied Firestone’s motion. On

By contrast, one commentator has identified four distinct requirements:

The order must be (1) collateral—the issues bearing on the order must be es-
sentially unrelated to the issues of the main dispute; (2) conclusive—the order
must be final, neither tentative nor incomplete; (3) impracticable of appeal
from final judgment—the asserted right “will have been lost, probably irrepa-
rably” if review is delayed; and (4) of public importance—the order should
involve “a serious and unsettled question,” and not simply the exercise of trial
court discretion.
Comment, supra note 5 at 454-55 (citations omitted).

36. 437 U.S. 463, 468 (1978). The Court in Livesay found that an order denying a request
for class certification was not within the “ ‘small class’ of decisions excepted from the final-
judgment rule by Cohen.” Id.

37. See supra notes 17-23 and accompanying text.

38. See supra text accompanying notes 6-16.

39. 449 U.S. 368 (1981). For further discussion of Firestone, see the articles cited supra
note 10.
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appeal, the United States Court of Appeals for the Eighth Circuit
held that the proponent of a motion to disqualify may not seek
immediate appeal of an order denying the motion.*°

After reviewing the history of the collateral order doctrine, the
Supreme Court recognized that an order denying a counsel dis-
qualification motion in a civil case met the conclusive-determina-
tion requirement of the collateral order rule.** The Court assumed
that the disqualification order also satisfied the second require-
ment of the collateral order test, that the disqualification issue be
collateral to the merits of the action.*> The Court then focused on
the third requirement of the Cohen test and determined that Fire-
stone had failed to demonstrate that the denial of an immediate
appeal prejudiced Firestone’s rights. An appellate court could re-
view the trial court’s denial of the disqualification motion effec-
tively on an appeal of the final judgment.*®

The Court based its decision in Firestone on policies related to
judicial integrity and the efficient use of judicial resources. The
Court feared that “[plermitting piecemeal appeals would under-
mine the independence of the district judge, as well as the special
role that the individual plays in our judicial system.”** The Court
also sought to protect the opposing party from the harassment and
cost of successive appeals from various trial court rulings during
the course of litigation.*® Apparently, the Court feared that al-

40. 612 F.2d 377 (8th Cir. 1980), vacated, 449 U.S. 368 (1981). The Eighth Circuit also
decided the merits of the district court’s order. 612 F.2d at 377. The Supreme Court agreed
that the order was not immediately appealable, but vacated the Eighth Circuit’s decision on
the merits. “A court lacks discretion to consider the merits of a case over which it is without
jurisdiction, and thus, by definition, a jurisdictional ruling may never be made prospective
only.” 449 U.S. at 379.

41. “It ‘conclusively determinefs] the disputed question,” because the only issue is
whether challenged counsel will be permitted to continue his representation.” 449 U.S. at
375-16.

42, Id. at 376.

43. “An order refusing to disqualify counsel plainly falls within the large class of orders
that are indeed reviewable on appeal after final judgment, and not within the much smaller
class of those that are not.” Id. at 377.

44. Id. at 374.

45. “In addition, the rule is in accordance with the sensible policy of ‘avoid[ing] the ob-
struction to just claims that would come from permitting the harassment and cost of a suc-
cession of separate appeals from the various rulings to which a litigation may give rise, from
its initiation to entry of judgment.’” Id. at 374 (quoting Cobbledick v. United States, 309
U.S. 323, 325 (1940)).
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A party may have different tactical reasons for requesting coun-
sel disqualification in civil cases than in criminal cases. In civil
cases, either side may use a counsel disqualification motion as a
delaying tactic.’** The danger is that disqualification motions may
become simply one of a series of delaying motions, rather than a
device to police the integrity of the legal profession. Such tactics
also could frustrate the policy of judicial economy. Because of the
potential for abuse in civil cases, courts justifiably discourage the
use of disqualification motions.

The use of a counsel disqualification motion as a delaying tactic
is less likely in criminal cases. The prosecution generally seeks to
avoid delay in criminal cases, and the defense rarely makes a dis-
qualification motion.*®> The disqualification issue in a criminal
case, therefore, is almost certain to be substantial; otherwise, the
prosecution would not move for disqualification. Thus, the need
for an immediate resolution of the disqualification issue is greater
in criminal than in civil cases because the motion is ‘more likely to
involve genuine concerns than mere tactical considerations. These
factors bring a disqualification order in a criminal case within the
ambit of the collateral order doctrine.

(1978) (recognizing that a lawyer forced to represent codefendants whose interests conflict
cannot provide the adequate legal assistance required by the sixth amendment); Faretta v.
California, 422 U.S. 806 (1975) (the right to proceed without counsel when voluntarily and
intelligently electing to do so); Argersinger v. Hamlin, 407 U.S. 25 (1972) (extending the
right to counsel to misdemeanor cases); Gideon v. Wainright, 372 U.S. 335 (1963) (establish-
ing the right to counsel in all felony cases). )

114. In Firestone, the Court was concerned that the likelihood of tactical delays would
increase if immediate appeals of orders denying counsel disqualifications in civil cases were
allowed. 449 U.S. at 374.

115. See supra note 6. In State v. Powell, 186 Conn. 547, 442 A.2d 939 (1982), the defen-
dants moved to disqualify the prosecuting attorney, alleging that he had a “personal interest
in the outcome of the trial.” Id. at —__, 442 A.2d at 944. Based on Firestone, the court
dismissed the appeals, concluding that “the order denying the defendants’ motions to dis-
qualify is not a final judgment and may not be immediately appealed.” Id. If the trial court
had granted the defendants’ motion, the appellate court may have decided the appealability
issue differently.
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APPLICABILITY OF THE COLLATERAL ORDER DOCTRINE TO COUNSEL
Di1sQUALIFICATION IN CriMINAL CASES

Supreme Court Application of the Collateral Order Doctrine in
Criminal Cases

The Supreme Court has considered the collateral order doctrine
in the context of criminal cases on several occasions. In each case,
policy considerations have determined the appealability of the
lower court’s order. On three occasions the Court has found that
an order satisfied the collateral order requirements. In Stack v.
Boyle,*® the Court held that an order denying a motion to reduce
bail was appealable as a “final decision” under section 1291. Simi-
larly, in Abney v. United States,**” the Court held that an order
denying a pretrial motion to dismiss an indictment on double jeop-
ardy grounds was immediately appealable. The Court noted that
“if a criminal defendant is to avoid exposure to double jeopardy
and thereby enjoy the full protection of that Clause, his double
jeopardy challenge to the indictment must be reviewable before
that subsequent exposure occurs.”'® Finally, in Helstoski v. Mea-
nor,)'® the Court held that a United States Congressman could
take an interlocutory appeal to assert the immunity conferred
upon him by the speech or debate clause of the Constitution.*®

The Court found a common element in each of these cases that
allowed the Court to apply the collateral order doctrine. Each of
the defendants had “an asserted right the legal and practical value
of which would be destroyed if it were not vindicated before
trial.”*2* The decisions suggest that an appellate court should de-
cide whether a trial court’s order comes within the collateral order
exception by weighing the value of the right impaired by the order
against the threat of undue delay.

In contrast, the Supreme Court held in two criminal cases that
certain orders did not meet the requirements of the collateral or-

116. 342 U.S. 1 (1951).

117. 431 U.S, 651 (1977).

118. Id. at 662.

119. 442 U.S. 500, 506 (1979).

120. Helstoski had attempted to challenge the validity of his indictment by using a writ
of mandamus, but the Court held that a direct appeal was available. Id. at 508.

121. United States v. MacDonald, 435 U.S. 850, 860 (1978).
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der doctrine. In United States v. Hollywood Motor Car Co.,**? the
Court found that an order denying a motion to dismiss based on
prosecutorial vindictiveness was not appealable before completion
of the trial. Similarly, in United States v. MacDonald,**® the Court
held that an order denying the defendant’s motion to dismiss the
indictment because of an alleged violation of his sixth amendment
right to a speedy trial was not immediately appealable. In both
cases the Court reasoned that “the right asserted by respondents is
simply not one that must be upheld prior to trial if it is to be en-
joyed at all.”*?* The Court may have feared that virtually all defen-
dants could raise claims of prosecutorial vindictiveness or failure to
attain a speedy trial in criminal cases. Counsel disqualification mo-
tions, in contrast, do not arise in most criminal cases. Therefore,
the potential for delay caused by immediate appeals of orders dis-
qualifying counsel is less significant than the possibility of delay
caused by other appeals.

Disqualification Orders and the Collateral Order Exception
Requirements

The first element of the collateral order test requires that the
order conclusively determine the disputed question.?® Orders dis-
qualifying counsel in criminal cases easily meet this requirement.
In Firestone, the Court recognized that an order denying a dis-
qualification motion in a civil case met this aspect of the collateral
order test. The Court held that the disqualification order “ ‘conclu-
sively determine[s] the disputed question,” because the only issue
is whether challenged counsel will be permitted to continue his
representation.”?® After the trial court has disqualified a litigant’s

122. 102 S. Ct. 3081 (1982) (per curiam). Justice Blackmun wrote a vigorous dissent to
the per curiam opinion and chastized the Court for its summary decision on such a “sub-
stantial and controversial question.” Id. at 3086 (Blackmun, J., dissenting). The majority
failed to convince Justice Blackmun that a motion to dismiss based on prosecutorial vindic-
tiveness was not immediately appealable because “post-conviction review may not suffice to
remedy the chilling effect the vindictive prosecution doctrine is designed to prevent.” Id. at
3087.

123. 435 U.S. 850 (1978).

124, 102 S. Ct. at 3085.

125. See supra text accompanying note 36.

126. 449 U.S. 368, 375-76 (1981). In his concurrence in Firestone, Justice Rehnquist sug-
gested that an order denying disqualifiation does not meet the first part of the collateral
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counsel, he must proceed with alternate counsel if the appellate
court does not allow an immediate appeal. Acquiring new counsel
and proceeding with the trial makes the order essentially irreversi-
ble.'?” The disqualification imposes a material change in the posi-
tion of the litigant whose counsel is disqualified by forcing the liti-
gant to acquire replacement counsel.

The second element of the Cohen test requires that the appeal
resolve an important issue completely separate from the merits of
the action.'*® Disqualification orders easily meet this requirement
as well. The qualifications of a litigant’s lawyer do not constitute
the basis for the criminal action against the litigant, but are collat-
eral to the primary litigation. The Supreme Court in Firestone as-
sumed without discussion that disqualification orders met this part
of the collateral order doctrine.!?®

The third requirement of the collateral order test, that the order
appealed from be “effectively unreviewable on appeal from a final
judgment,”**® presents the most vexatious problem. The key
phrase—*‘“effectively unreviewable”-—is open to a variety of inter-
pretations. A defendant cari appeal a disqualification order after
final judgment, but the damage to the defendant’s rights occurs at
the time of disqualification. A motion to disqualify a criminal de-
fendant’s attorney disrupts the defense and forces the defendant
to retain a second attorney or accept court-appointed counsel.
Thus, an erroneous disqualification order and the resulting harm
to a criminal defendant’s sixth amendment right to counsel are ef-
fectively unreviewable on appeal from a final judgment.

If the appeal of the disqualification order must await the trial
court’s final judgment, a question arises concerning the two ap-
proaches that the appeals court might take when determining the

order test. He observed that the denial does not determine conclusively the issue because
the trial court can reconsider its decision at any time. If the moving party produces further
evidence at some point in the trial, the judge can reverse his decision and grant disqualifica-
tion. Id. at 380-82. If a trial judge grants a disqualification motion, however, he cannot recall
the disqualified attorney and resume the trial from the point at which he disqualified the
attorney.

127. See In re Coordinated Pretrial Proceedings in Petroleum Prods. Antitrust Litigation,
658 F.2d 1355, 1357 (9th Cir. 1981), cert. denied, 455 U.S. 990 (1982).

128. See supra text accompanying note 36.

129. 449 U.S. at 376.

130. See supra text accompanying note 36.
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effect of the disqualification order. An appellate court could treat
post-judgment appeals and immediate appeals alike by examining
whether the trial court granted the disqualification motion for le-
gitimate reasons. Alternatively, the appellate court could deter-
mine whether the defendant received competent representation
from his new counsel after the disqualification order.?®* A court fol-
lowing the second approach would examine events that transpired
at the trial after the first counsel was disqualified—facts not rele-
vant to the propriety of the disqualification order itself. Because a
reversal of the trial court’s disqualification order. results in a con-
victed defendant’s retrial, an appellate court may focus only on
whether the replacement counsel adequately represented the de-
fendant and thus fulfilled the defendant’s sixth amendment right
to counsel. Questions about adequate representation by a second
attorney, however, are peripheral to the disqualification of the de-
fendant’s chosen counsel. The confusion surrounding the correct
approach for reviewing counsel disqualification orders, and the po-
tentially irreparable damage done to the defendant, make counsel
disqualification orders effectively unreviewable on appeal from
final judgments. To avoid confusion of the issues and protect the
defendant’s right to counsel, courts should allow immediate
appeals.

Direct Appeals and the Protection of Fundamental Rights

When determining whether counsel disqualification orders sat-
isfy the collateral order doctrine, the ultimate question is whether
disallowing an immediate appeal infringes a fundamental right. A
counsel disqualification order does not fall into the collateral order
exception to section 1291 as easily as an appeal of an order denying
a pretrial motion to dismiss an indictment on double jeopardy
grounds.’? On the other hand, counsel disqualification orders are
not as clearly outside the collateral order doctrine as an order de-
nying a motion to dismiss based on prosecutorial vindictiveness.!®3

131. The standard for determining what constitutes “effective” counsel has created
problems of its own. See supra note 105. See also United States v. Decoster, 624 F.2d 196
(D.C. Cir. 1979).

132. See, e.g., Abney v. United States, 431 U.S. 651 (1977).

133. See, e.g., United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982). Money
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Due to the sixth amendment concerns involved, counsel disquali-
fication orders are similar to the situation in United States v.
MacDonald.*® In MacDonald, the Supreme Court held that an or-
der denying the defendant’s motion to dismiss the indictment be-
cause of an alleged violation of his sixth amendment right to a
speedy trial was not appealable. The distinction that justifies a dif-
ferent result in a disqualification case is the availability of the
speedy trial motion to any defendant. Based on a violation of his
right to a speedy trial, any criminal defendant could file a motion
to dismiss followed by a direct appeal if the trial court denied the
motion. A defendant whose counsel has been disqualified, however,
deserves an appeal based on the threat to his sixth amendment
right. Unlike a speedy trial motion, the decision to file a disqualifi-
cation motion in a criminal case rests with the prosecution, not
with the defendant.3®

Another distinction involves the basis upon which the Supreme
Court reached its decision in MacDonald. In MacDonald, the
Court denied an immediate appeal because “[p]roceeding with the
trial does not cause or compound the deprivation already suf-
fered.”*3¢ Allowing immediate appeals of pretrial and trial motions
does nothing to ensure the defendant’s right to a speedy trial; in
fact, it compounds the violation of that right. A refusal to hear an
immediate appeal of a counsel disqualification order, however, does
“compound the deprivation already suffered.” A trial court that er-
roneously disqualifies a defendant’s attorney may harm the defen-
dant irreparably if the appellate court refuses to hear an immedi-
ate appeal. If the defendant must wait until after final judgment to
appeal, the appellate court faces the impossible task of returning
the defendant to the position that he occupied before the order
was granted. Review after final judgment, therefore, is ineffective.

Many factors in addition to the disqualification order may be-
come important in the case before the trial court renders a final
judgment. These other factors, primarily involving the merits of
the criminal case, also affect the defendant materially. After final

damages could compensate a defendant adequately for prosecutorial vindictiveness.
134. 435 U.S. 850 (1978).
135. See supra note 115 and accompanying text.
136. 435 U.S. at 861.
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judgment, an appellate court would have difficulty isolating the
factors resulting from the disqualification order. In bringing a
post-judgment appeal of a counsel disqualification order, the de-
fendant is in a substantially different position than if the trial
court had allowed his original counsel to continue. Thus, the col-
lateral order exception should allow immediate appeals of disquali-
fication orders in criminal cases under section 1291.

CoNcLUSsION

When a trial court disqualifies a criminal defendant’s attorney,
the defendant suffers an immediate and direct harm. The defen-
dant seeking to appeal the disqualification order has a strong inter-
est in being represented by his original lawyer. Choice of counsel
involves an element of trust and confidence that the court should
protect because the defendant’s relationship with his attorney is a
key factor underlying full and effective representation. Disqualifi-
cation of counsel in a criminal case affects the defendant’s sixth
amendment right to counsel. The importance of preserving that
right suggests that an immediate resolution of the issue would pro-
vide the best protection for the affected party. Therefore, appellate
courts should allow immediate appeals under the collateral order
exception to the final-judgment rule because the disqualification
order conclusively resolves the disputed question of a counsel’s
qualifications, the issue is collateral to the merits of the particular
case, and the disqualification is effectively unreviewable on appeal
following the conclusion of the criminal trial.

LEE 1. SHERMAN



