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contempt supplies no relevant precedent. The receiver’s custody is in
fact the court’s custody;*°® interference with the property more prop-
erly constitutes contempt for hampering the court’s function and
process than contempt for violating an injunction. Professor Dobbs
consequently condemned the in rem contempt as “overkill” and
“massive retaliation” that is “wholly unnecessary and undesirable.”?%*

The successor rationale supporting the in rem injunction lost
whatever force it had when the successor notion itself faded in Regal
Knitwear, in 'whicli the Supreme Court announced that the imjunctive
terin “successors and assigns” could not embrace any nonparties ex-
cept those in an employment relation or in active concert or participa-
tion with the defendant.>® Furthermore, any holding that an un-
knowing and independent violator is an obligor to an in rem injunction
would be palpably improper under federal rule 65(d), whicli requires
both actual notice and “active concert or participation” before a non-
employee-nonparty may be held in contempt.>*® Logic, fairness, and
applicable law require that courts confront disguised continuances di-
rectly and pragmatically and establish both knowledge and active
concert or participation as a basis for contempt. If property involved
in the “nuisance” was sold, courts inust undertake the burdensome
task of determining whether the sale transaction was a sham or a bona
fide conveyance not designed to frustrate equitable relief before de-
ciding contempt.>°”

To announce the demise of the in rem injunction would, how-
ever, be premature. Federal courts, despite this plethora of contrary
authority, continue to recognize the in rem concept in a variety of cir-
cumstances.?®® A passage in Golden State came perilously close to
endorsing in rem injunctions.?® Because, as was aruged above, the

203. In re Reese, 107 F. 942, 947 (8th Cir. 1901); 1 W. CoLLIER, COLLIER ON
BankrupTcy §f 2.62 [1], at 329 (14th ed. 1974); Dunbar, supra note 128, at 365,

204. Dobbs, supra note 2, at 258.

205. 324 US. at 15. See also NLRB v. Burns Int'l Security Serv., 406 U.S. 272
(1972); United States Pipe & Foundry Co. v. NLRB, 398 F.2d 544, 548 (5th Cir. 1968).
But cf. Golden State Bottling Co. v. NLRB, 414 U.S. 168, 180-81 (1973); text accom-
panying notes 77-78 supra.

%gg FEp. R. Civ. P. 65(d); see Dobbs, supra note 2, at 259; Note, supra note 19,
at .

207. See, e.g., Rogers v. State ex rel. Robinson, 194 Ark. 633, 636-37, 109 S.W.2d
120, 122 (1937) (Paris, Arkansas snooker hall and beer parlor).

208, United States v. Hall, 472 F.2d 261, 267 (5th Cir. 1972); United States v. Dean
Rubber Mfg. Co., 71 F. Supp. 96, 98 (W.D. Mo. 1946).

209, See 414 U.S, at 179 (“This [constructive knowledge] principle has not been lim-
ited to in rem . . . proceedings.”).
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successor received notice and a hearing, no obligor issue should have
arisen in Golden State. The language, therefore, has no relation to any
presumed obligor issue in Golden State. And, because the case turns
ultimately on the National Labor Relations Act’s purpose of protecting
employees’ right to organize, the language should not apply in other
spheres. But in mushy-over-conceptual areas, dicta has a way of de-
veloping into precedent; Supreme Court dicta poses an even more im-
posing threat to reasoned decision, because the Court deals with in-
junction-procedural issues infrequently.

A revival of the in remn liquor nuisance injunction is not antici-
pated. The temper of the times forbids it. But a modern opportunity
for the in rem concept lurks in obscenity. Many analogies link prohi-
bition to present day antismut campaigns. Both produce compromise-
evading conflicts, because they involve commonly purchased com-
modities considered harmful by powerful groups in the dominant
classes. In each, the dominant group has attempted to protect the pu-
tative consumer from base impulses by preventing sales. A few distin-
guishing features do appear. In contrast to habitual reading of sexual-
ly oriented material, prolonged and extreme consumption of liquor
has an obvious deleterious physiological effect. And, while the state
has a legitimate interest in regulating all aspects of the liquor busi-
ness, the first amendment forbids it from treading upon nonobscene
reading matter or otherwise protected free expression. But obscenity
injunctions contain the seeds of in rem orders that flower into con-
tempt.?*® Renewed prosecutorial vigor in the criminal courts has fol-
lowed a liberalized standard for conviction.?’* Because Jenkins v.
Georgia®** engendered confusion about the jury’s proper decision-
making role*'® and juries no longer convict obscenity defendants au-
tomatically, prosecutors may, as during prohibition, channel their en-
ergies into equitable public nuisance actions. The reported cases do
reveal nascent in rem contempt. If the authorities discover obscene
paraphernalia on commercial property, the courts often close the busi-
ness for one year?* or even indefinitely. While the property is closed,

210. Cf., e.g., Paris Adult Theatre I v, Slaton, 413 U.S. 49, 54-55, injunction aff'd
on remand, 231 Ga. 312, 201 S.E.2d 456, 461 (1973); State ex rel. Ewing v. “Without
a Stitch,” 37 Ohio St. 95, 104, 307 N.E.2d 911, 917 (1974).

211. See Miller v. California, 413 U.S. 15, 24 (1973).

212. 418 U.S. 153 (1974).

213. See id. at 160.

214, State v. Gulf States Theatres, 264 La. 44, 270 So. 2d 547, 566 (1972), vacated
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the injunction may forbid the proprietor from selling books or run-
ning motion pictures.?*® Finally, the orders commonly prohibit “any
person” from operating the busimess or obligate “the defendant and
all other persons.”?1¢

Many states have lield the statutory foundations for these partic-
ular injunctions unconstitutional.?” Perhaps the public nuisance ap-
proach “is simply too blunt an instrument of regulation for the sensi-
tive area of first amendment freedoms.”?*®* The liquor-obscenity
analogy may be invalidated, but the social pressure to drive out the
peddlers of obscenity persists. Those who desire to extirpate obscenity
appear to be activated by the same impulses that spurred the prohibi-
tionists. When identical social exigencies have existed, the courts have
molded equity and the obligor doctrine to accomodate majority goals.
Hopefully they will not repeat the blunders of the liquor nuisance era
and will effectively outlaw the in rem injunction.

C. United States v. Hall

In the apple-picking hypothetical, the judge devised a means of
thoroughly effectuating plamtiff’s relief by posting notice of the in-
junction on the property and holding i contempt all violators who
observed the notice. This method of broadening the obligor class was
the subject of recent Fifth Circuit attention in United States v. Hall **®
In that case, a district judge entered a desegregation decree pairing
two Jacksonville, Florida high schools to equalize white and black en-
rollment and retained jurisdiction. When the consolidated school
opened, racial unrest and violence broke out, compelling the authori-
ties to close the school temporarily. Later the superintendent of
schools and the sheriff applied for injunctive relief, alleging that black
adult outsiders, including Eric Hall, “had caused or abetted the unrest

and remanded, 413 U.S. 913 (1974), rev'd, 287 So. 2d 496 (1973), cert. denied, 417
U.S. 911 (1974).

215. Speight v. Slaton, 356 F. Supp. 1101, 1107 (N.D. Ga. 1973) (dissenting opin-
ion), vacated and remanded, 415 U.S. 333 (1974).

216. Grove Press, Inc. v. Flask, 326 F. Supp. 574, 578 (N.D. Ohio 1970), vacated
and remanded, 413 U.S. 902 (1973).

217. See, e.g., Saunders v. State, 231 Ga. 608, 614, 203 S.E.2d 153, 157 (1974); Gulf
States Theatres v. Richardson, 287 So. 2d 480, 492 (La. 1974).

218. State v. Gulif States Theatres, 264 La. 44, 270 So. 2d 547, 577 (1972) (dissent-
ing opinion).

219. 472 F.2d 261 (5th Cir. 1972). For a discussion of this case see Note, U. PITT.
L. Rev., supra note 1; Note, Injunctions—Contempt Power, 26 VanD. L. Rrv. 625
(1973).
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and violence.”?2° The district judge, without serving notice, issued an
order that same day, providing in part that “no person shall enter any
building of the school or go upon the school’s grounds.”??! It granted
exceptions for students, emnployees, parents, law enforcemnent offi-
cials, those with business obligations, and those with prior permission
of the school officials. The order also stated that anyone having notice
of the order would be subject to criminal contempt for violation of
any of its terms. Hall was not a party to the underlymg lawsuit, nor
did the order join him as a party. Following the court’s decree, the
Jacksonville sheriff served Hall and six others with copies of the or-
der. Four days later Hall went on school grounds “for the purpose of
violating the . . . order,”*?? was arrested by a marshal and found
guilty of criminal contempt.

Hall’s argument on appeal was straightforward. Relying on the
common law holdings in Alemite and Chase National Bank v. City of
Norwalk?*® and the language of rule 65(d), lie contended that a non-
party who violated an injunction in pursuance of his own independent
interests could not be convicted of contempt. The court rejected this
argument on both counts. It first distinguished Alemite and Chase
National Bank on the grounds that in neither case did the activities of
outsiders interfere with either plaintiff’s right to relief or the defend-
ant’s duty to provide that relief, whereas Hall’s conduct both threatened
the plaintiff school children’s right to an integrated school and impeded
the defendant scliool district’s dischiarge of its constitutional obliga-
tion to desegregate. The panel appeared most concerned that Hall’s ac-
tions “imperiled the court’s fundamental power to make a binding ad-
judication between the parties properly before it.”?%¢ It argued that
the court had the power to punish such a person with contempt in or-
der to preserve that power. To support this contention, it relied on the
case of United States v. United Mine Workers®*® in which the Su-
preme Court had upheld contempt convictions of the umion and its
leaders for leading a strike after a district court had enjoined all strike
activity. There the Court had reasoned that the lower court had the
power to issue a preliminary order prohibiting the strike in order to

220. 472 F.2d at 262.

221, 1d.

222, Id. at 263.

223, 291 U.S. 431 (1934). See text accompanying notes 160-61 supra.
224, 472 F.2d at 265.

225, 330 U.S. 358 (1947).
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determine whether it had any jurisdiction to enjoin the strike perma-
nently. The Fifth Circuit panel considered the Hall situation at least
equivalent in effect to Mine Workers; in order to enforce a desegrega-
tion order effectively, the district court had the power to hold in con-
tempt a person who interfered with the implementation of that order.
The court also analogized its “school order” to the in rem injunction.
Just as the in rem court must protect the property involved in its adju-
dication, so must the desegregation court preserve the necessary envi-
ronment for useful integration.

The panel again mustered several arguments to deny Hall’s ap-
peal based on rule 65(d). It asserted that, rather than creating abso-
Iute limits to the obligor category, the rule codified the common law
and, therefore, did not preclude the district court from issuing an or-
der designed to protect its ability to provide effective relief. It refused
to hold that a court could bind the whole world to a “school order,”
resting Hall’s conviction on the fact that he received notice. And it
justified the fact that Hall had not been given a hearing by construing
the mjunction as a temporary restraining order, for which rule 65(b)
requires no hearing. Because Hall had violated the order within four
days of its entry, the order had not outlived the ten-day limit on re-
straining orders provided by rule 65(b).??¢ The Hall contempt con-
viction consequently withstood all attacks, and the Fifth Circuit af-
firmed the district court in full.

The Hall opinion contains several meritorious qualities. The
court attacked the obligor problem directly, stated the issues clearly,
and met Hall's arguments with logic, precedent, and policy. It ab-
stained from conclusory reasoning and scrupulously avoided doctrinal
pitfalls, refusing even to search for “privity.” In rejecting the notion
that an imjunction court can bind the world at large, it deflated at least
one equity cliche. Furthermore, strong policy considerations seem to
support the panel’s reasoning. Desegregation orders are fragile; suc-
cess often depends on broad-based cooperation. District judges in the
Fifth Circuit have made difficult and courageous decisions, exercis-
ing broad and flexible remedial powers without much outside assist-
ance or support. Thus, the Hall expansion of contempt inight reflect
the institutional posture of these courts as administrators as well as ar-
biters of school desegregation and may imdeed be read as limited to
desegregation cases.

226. Feb. R. Civ. P. 65(b).

918



Obligors to Injunctions

The argument that the uniqueness of schiool desegregation justi-
fies a broadened contempt power must nevertheless fail. Central to
the court’s holding that rule 65(d) did not prohibit Hall's conviction
was a conclusion that the draftsmen of the rule could not have fore-
seen the Hall situation.??” This observation may appear correct i the
narrow context of desegregation, but with respect to a larger class of
decrees that affect an entire community and excite deep passions, the
court is wrong. Rule 65(d) was taken from the Clayton Act of
1914,22® which was directed primarily at strike injunctions.??® Section
19 of the Act, currently the obligor part of rule 65(d), was designed
especially to prevent issuance of blanket injunctions. Its proponents
were concerned that large numbers of people not be punished for
breaching injunctions issued in cases to which they had not been
made parties.?*® Thus, the Clayton Act consciously rejected the “all
other persons with notice” language that had pervaded federal labor
injunctions and intentionally restricted the contempt power to parties,
employees, and others in “active concert or participation with
them.”?3* The present rule 65(d), therefore emerged from an envi-
ronment quite comparable to school desegregation; in formulating the
rule’s statutory ancestor, Congress refused to endorse the doctrinal
tactics of Hall.

The Hall court also based its decision on an analogy to the in
rem injunction. Only a few comments need be added to the foregoing
criticisin of the in rein concept. Historically, the in rem injunction was
featured most often in disguised continuance or business cases; the
Hall court relies almost exclusively on bankruptcy cases for authorita-
tive support.?*? Any analogy to a school desegregation case is, there-
fore, more verbal than appropriate. Had the draftsmen of the Clayton
Act intended the common law in rem injunctions to continue, they
would have omitted the word “only” in the rule’s provision that “every
order granting an injunction . . . is binding only upon . . . ” the
specified obligor.?®® ‘The Supreme Court’s analysis in Regal Knit-

227, 472 F.2d at 267.

228. Actof Oct. 15, 1914, ch. 323, § 17, 38 Stat. 737.

229, Cf.7 J. MOORE, FEDERAL PRACTICE Y| 65.02[1] (2d ed. 1974).

230. H.R. Rep. No. 612, 62d Cong., 3d Sess. 4 (1914). For additional informa-
tion about the legislative history of the Act, its provisious, and the judicial reception,
see F. FRANKFURTER & N. GREENE, supra note 121.

231. Feo. R. Cw. P. 65(d).

232, 472 F.2d at 267.

233. Fep. R. Cwv. P. 65(d).
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wear originated the idea that rule 65(d) embodies common law obli-
gor doctrine and does not negate the possibility of obligor expansion
in the context of an in rem contempt. But the Regal Knitwear Court
held that courts may not punish in contempt those who act mdepend-
ently of injunction defendants.?** Neither case analogy nor statutory
interpretation, therefore, can sustain Hall’s contempt conviction.

The procedure followed and approved in Hall affords another
opportunity for criticism. What the court called a temporary restrain-
ing order was essentially final. It affected present or planned rather
than past activity and could not have laid the foundation for further
final relief, because it named no respondents. The petition had named
Hall, and Lie was apparently accessible to service before the decision to
grant the order. If formal or inforinal prior notice to Hall was feasible,
it shiould liave been given.?®® By issuing the order ex parte and serving
it on Hall as an accomiplislied fact, the district court exposed itself to
criticism for undertaking government by fiat.

The fortuitous timing of Hall’s conduct, however, enabled the
court to miake out a technical case for treating the injunction as a tens-
porary restraining order. Contempt law draws no distinctions between
normal injunctions and ex parte orders. With both, therefore, the col-
lateral bar rule remains in effect to preclude a violator from contesting
the substantive provisions of the order as a defense to crimimal con-
tenupt.?*¢ The court also observed that Hall neglected to challenge the
order “by the orderly process of law” but rather hiad “resorted to con-
scious, wilful defiance.”?? These statements imply that, as an alterna-
tive holding, the Hall court extended the collateral bar rule to deny at-
tacks on the obligor issues posed by the injunction at the contempt
stage, as if Hall had foregone the opportunity to challenge the injunc-
tion when lie bypassed the possibility of moving to rescind the order
and entered the school. This conclusion erroneously contradicts the
prevailing attitude that the obligor issue is subject to plenary examina-
tion in contemipt, a notion compelled by botl precedent and policy.?3®
Few procedural avenues appear to have been open to Hall. Only an

234. 324 U.S. at 13.

235. Pennsylvania R.R. v. Transport Workers Union, 278 F.2d 693, 694 (3d Cir.
(1960); Advisory Committee’s Note to Proposed Amendment to Rules of Civil Proce-
dure: Rule 65(b), 39 F.R.D. 69, 124-25 (1966).

236. See Walker v. City of Birmingham, 388 U.S. 307, 315-17 (1967).

237. 472 F.2d at 267.

238. See text accompanying notes 61-62 supra.
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“adverse party” may move to modify or dissolve an order;*® perhaps
Hall became an adverse party when he was served with the order.24?
Hall could also have intervened,?** if he had known of the proceed-
ings. These procedural options stress ideal possibilities rather than
practical certainties. Having been ignored when the injunction was
granted, Hall would certainly have had serious doubts whether as
movant or intervenor he would have been able to alter the injunction.
He may not then have been able to bring an appeal.**? As a practical
matter, therefore, the contempt proceeding was his first appropriate
opportunity to challenge the order. Consistent doctrine and procedur-
al fairness suggest that the collateral bar rule should not have been in-
voked on the obligor question. If an “all persons” injunction is too
broad on direct appeal,®*® then the similar “all persons” order should
have been too broad in Hall’s contempt appeal.

The court’s assumptions about the common law theory of con-
tempt are the most substantial defects in Hall. Its right-duty analysis
begs the critical obligor question. Anyone who breaches an injunction
interferes with the defendant’s duty to obey an injunction, because he
frustrates the plaintiff’s right to relief. The right-duty consideration is
clearly inapposite; it would make all violators obligors. Proceeding on
this misguided reasoning, however, the Hall panel concludes that the
district court had “jurisdiction to preserve its ability to render judg-
ment.”?** That courts have jurisdiction to determine jurisdiction is a
familiar proposition.>*® In injunction cases, this statement generally
means that a court may enjoin to preserve the status quo pending a
decision whether it has jurisdiction over the subject matter; breach of
that order constitutes contempt even though the court may later hold
that it lacked subject matter jurisdiction.?*¢ The doctrine seems to
have validity only to the extent that the preliminary issue is jurisdic-

239. Fep. R. Cw. P. 65(b).

240. See Backo v. Local 281, Carpenters, 438 F.2d 176, 180 (2d Cir. 1970), cert.
denied, 404 U.S. 858 (1971).

241, See Fep. R. C1v. P. 65(b).

242, See Smith v. Jackson State College, 441 F.2d 278, 279 (5th Cir, 1971); Woods
v. Wright, 334 F.2d 369, 373-74 (5th Cir. 1964); United States v. Wood, 295 F.2d 772,
777-78 (5th Cir. 1961), cert. denied, 369 U.S. 850 (1962).

243. See Harrington v, Colquitt County Bd. of Educ., 449 F.2d 161 (5th Cir. 1971).

244, 472 F.2d at 265.

245. See C. WRIGHT, HANDBOOK OF THE LAw oF FEDERAL CoOURTS § 16, at 50 (2d
ed. 1970).

246. United States v. United Mine Workers, 330 U.S. 258, 293 (1947); see Z.
CHAFEE, SOME PROBLEMS OF EQuUITY 365-67 (1950).
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tion over the subject matter and that the court has obtained personal
jurisdiction over the defendant.?*” Technicalities concerning the ac-
quisition of personal jurisdiction in injunction and contempt cases ob-
scure these requirements. Under present equity doctrine, jurisdiction
over the person is attained or obedience is mandated when the order is
served or when unequivocal knowledge of the injunction is received
from an authoritative source.**® As applied in Hall, this proposition
ignores the issue whether Hall was an obligor to the injunction. To
conclude from an artificial, assumed conclusion of personal and sub-
ject matter jurisdiction that Hall was an obligor to the order is utterly
circular. The ambit of the contempt power should be determined by a
separate inquiry in contempt. The “jurisdiction to determine jurisdic-
tion” doctrine subverts this inquiry. By employing it, the Hall opinion
failed to face the obligor analysis.

The court’s concern that the district court have the power to pre-
serve its ability to render judgement resurrects the discredited Sea-
ward or “obstruction of justice” theory of contempt. Hall almost holds
that all knowing violators are subject to contempt. Following the deci-
sion, one court has issued an injunction forbidding “John Doe, Rich-
ard Roe, and all others of like situation™ from trespassmg on school
property.?*® All the theories and policies supporting Hall and this type
of injunction are fallacious; the “school order” should be repudiated.

An examination of the alternatives available to end the mischief
created by Hall strengthens the conclusion that it was inappropriate to
hold him in contempt. The state could have undertaken criminal pros-
ecution for trespass or entry onto school property. For the state, the
injunctive remedy does have several distinct advantages over a crimi-
nal prosecution.?*® The police do not have to be called in immediate-
ly; the parties can negotiate with and accommodate the court as a me-
diator; and contempt may offer more flexible penalties. Also, the

247. See Note, U. PrrT. L. REV,, supra note 1, at 491,

248, See United States v. Dickinson, 465 F.2d 496, 512 (5th Cir. 1972), cert. denied,
414 U.S. 1028 (1973); Backo v. Local 281, Carpenters, 438 F.2d 176, 180 (2d Cir.
1970), cert. denied, 404 U.S. 858 (1971); Universal Athletic Sales Co. v. Salkeld, 376
F. Supp. 514, 516 (W.D. Pa. 1974), rev'd, 511 F.2d 904 (3d Cir. 1975); In re Hern-
don, 325 F. Supp. 779, 780 (M.D. Ala. 1971); Cape May & S.R.R. v. Jobnson, 35 N.J,
Eq. 422, 423 (1882).

249. See Lynch v. Snepp, 350 F. Supp. 1134, 1136 (W.D.N.C. 1972), rev'd on other
grounds, 472 F.2d 769 (4th Cir. 1973), cert. denied, 415 U.S. 983 (1974).

250. See Rosenthal, Injunctive Relief Against Campus Disorders, 118 U. PA. L. REv.
746, 746-47 (1970). But see Note, supra note 125.

922



Obligors to Injunctions

collateral bar rule would be in force to insulate the substantive portion
of the injunction from attack in contempt, whereas a criminal defend-
ant may challenge the constitutionality of a statute after violation.25!
As another alternative, a federal prosecutor could have charged Hall
with interfering with the rights and duties established by a federal
court order.?®? The relevant statute, however, requires proof of “will-
fulness, . . ., threats or force.”?*® Hall went on the property express-
ly intending to violate the order. This conduct may have satisfied the
willfulness element, but Hall’s purpose appears to have been civil dis-
obedience which did not include “threats or force.”?’* An alternative
available to the state would have been a second injunction coupled
with notice to Hall, naming him as a defendant. Or, for that matter, it
could have sought a better first injunction by providing notice and an
opportunity to be heard. The procedural amenities would have legit-
imized the injunction and may have insured that it was neither erro-
neous nor overreaching. Naming Hall as a defendant could have per-
sonalized the order and made it more than just an ex parte criminal
statute. Instead the authorities chose a “vague and pervasive injunc-
tion obtained invisibly and upon a stage darkened lest it be open to
scrutiny by those affected.”?®® A reversal in Hall would have encour-
aged the authorities to accord proper procedural protections in the fu-
ture while discouraging lower courts from granting dragnet injunc-
tions. The Hall court, however, allowed and even endorsed these
oppressive tactics. Learned Hand remonstrated that “it is by ignoring
such procedural limitations that the injunction . . . may by slow steps
be made to realize the worst fears of those who are jealous of its
prerogative.”2%¢

This article to this point has attempted to separate what the
courts are doing from the undigested mass of conclusion and circum-
locution, to uncover the true issues in the cases, and to suggest termi-
nological and analytical solutions and policy alternatives. Most dis-
cussion of the obligor issue has concentrated on due process
considerations that properly question the expansion of the obligor

251. Compare Walker v. City of Birmingham, 388 U.S. 307 (1967), with Shuttles-
worth v. City of Birmingham, 394 U.S, 147 (1969).

252, See 18 U.S.C. § 1509 (1970).

253. Id.

254. 472 F.2d at 264.

255. Walker v. City of Birmingham, 388 U.S. 307, 346 (1967) (Breanan, J., dissent-
ing).

256. Alemite Mfg. Corp. v. Staff, 42 F.2d 832, 833 (2d Cir. 1930).
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class. But due process analysis has resulted in a doctrinal quagmire
because the courts have attempted to accommodate the interests of
plaintiffs, contemnors, and the court system within a single analytical
framnework. The product has been procedural technicality, platitude,
cliche, and subjective loophole. Procedural issues shiould not be ig-
nored. But, as the Hall opinion demonstrates, the due process concep-
tual framework is too narrow to comprehend all the analytical prob-
lems and is too weak in many cases to defend the obligor limitation
against competing policy considerations. The time has come to broad-
en the focus and introduce another principle of moderation in order to
establish an obligor limitation without exception.

V. Separation of Powers: A Fresh Start
A. Introduction

Three concepts—separation of powers, federalism, and the Bill
of Rights—inake up the scheme of limited government. The constitu-
tional division of governmental power into legislative, executive, and
judicial departments was constructed, not to promote efficiency, but
rather to prevent one department from arrogating the full panoply of
governmental power.25” The theory did not seek complete segregation
of function but reasoned that the departments would act as checks
and balances on one another. Policy was not to be formnulated and
carried into effect unless at least two branches cooperated.?®® The gra-
vamen of separation of powers, therefore, precludes the excessive con-
centration of power in one branch of the tripartite government.

Although some feared an expansive judiciary,?®® most of the
founding fathers thought the legislature would prove to be the most

257. Tue FeperALIST No. 47, at 336 (B. Wright ed. 1961) (J. Madison). “Where
the whole power of one department is exercised by the same hands which possess the
whole power of another department, the fundamental principles of a free Constitution
are subverted.” Id. at 338.

258. The magistrate in whom the whole Executive power resides cannot of him-

self make a law; nor administer justice in person, though he has the appoint-
ment of those who do administer it. The judges can exercise no Executive pre-
rogative, though they are shoots from the Executive stock; nor any Legislative
function, though they may be advised with by the Legislative Councils. The
entire Legislature can perform no Judiciary act; though by the joint act of two
of its branches the judges may be removed from their offices; and though one
of its branches is possessed of the Judicial power in the last resort. The entire
Legislature again can exercise no Executive prerogative, though one of its
branches constitutes the supreme Executive magistracy, and another, on the im-
peachment of a third, can try and condemn all the subordinate officers in the
Executive department.
Id.
259, See generally THE FEDERALIST No. 46 (B. Wright ed. 1961) (J. Madison).
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power lungry. The judiciary was generally perceived to pose the least
actual danger.?®® It was viewed as inert and reactive, its purpose being
to suppress the excesses of the legislature.?®? These forecasts were
somewhat inaccurate, for in Marbury v. Madison,** the Supreine
Court announced the “duty of the judicial department to say what the
law is.”20% Litigants thereafter restated political issues and argued
them before the courts. The judicial power to say what the constitu-
tion means and to render legislation unconstitutional eventually gen-
erated expansive tendencies. But the courts controlled the boundaries
of their own power, developing a complex of self-limiting doctrine in-
spired by the constitutional language limiting the courts to cases or
controversies.?%4

The injunction, nevertheless, is a potent instruunent. Most legal
remedies provide litigants with money judgements which, theoretical~
ly, operate impersonally. An injunction, however, commands an un-
successful party to perform some act or requires him to forbear from
some conduct. It operates in the future and is intimately personal. For
these reasons early injunctions were hedged about with redoubtable
limitations: equity refused to act if there was an adequate legal reme-
dy, declined to enjoin a crime, disdained fromn protecting personal
rights, and interceded only on behalf of property rights.?®> But several
factors combined to erode and eventually destroy these restraints. As
society became more complicated, the injunction became a flexible re-
medial device. The courts began to use them to enforce statutory reg-
ulation, public policy, and constitutional rights. Consequently, contem-
porary equitable power cuts across the entire spectrum of human
conduct. The traditional limitations on equity have become “equitable
fictions,”?%¢ making government by injunction a reality.?%"

260. Alexander Hamilton wrote:
[T)he judiciary . . . has no influence over either the purse or the sword; no di-
rection either of the strength or of the wealth of the society; and can take no
active resolution whatever. It may truly be said to have neither force nor
will, but merely judgment; and must ultimately depend upon the aid of the Ex-
ecutive for the efficacy of its judgments.
THE FEDERALIST No. 78, at 490 (B. Wright ed. 1961).
261. THE FebErALIST No. 78, at 491 (B. Wright ed. 1961) (A. Hamilton); id. No.
81 at 508-09. (A. Hamilton).
262. 5U.S. (1 Cranch) 137 (1803).
263. Id. at 176.
264. See generally P. KAUPER, CONSTITUTIONAL LAw: CASES AND MATERIALS 9-63
(1972).
265. See, e.g., THE FEDERALIST No. 80, at 504 (B. Wright ed. 1961) (A. Hamilton).
266. Developments in the Law—Injunctions, supra note 178, at 996.
267. See Dunbar, supra note 128, at 347; Gregory, Government by Injunction, 11
Harv. L. REv, 487 (1898).
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B. The Legislative Injunction

Commentators have frequently attributed a legislative connota-
tion to dragnet injunctions?®® but the implcations of the “legislative
injunction” have never been traced. Courts continue to affirm con-
tempt against violators of “all persons” injunctions by observing that
the injunction “adjudicated the rights of the entire community.”2%® If
separation of powers reasoning is focused on the obligor analysis, the
public can hopefully avoid in the future the spectacle of a marshal en-
forcing an ex parte, “all persons” order against a nonparty.

Certainly the obligor issue to a great extent upholds the bounda-
ry between the court’s function, adjudicating specific controversies,
and the legislature’s function, promulgating general rules of conduct.
By analyzing the procedural-functional-institutional differences be-
tween legislation and adjudication, the courts could identify their un-
warranted intrusions into spheres of action reserved for the legisla-
ture. Once they discover and remove or obviate these legislative
injunctions, the courts will be able to decide obligor cases with inore
predictability, a greater sense of fairness, and a proper respect for
constitutional theory, democratic values and procedural due process.

In a democracy the popularly elected legislature exists as the pri-
mary innovator. The legislature creates the law, the executive carries
it out, and the judiciary construes it. Commentators may reject the no-
tion that judges merely find and apply the law, but the courts must,
nevertheless, distinguish the legislative process from the adjudicative
process. They must hmovate less than legislatures because of an un-
" deniable need for stability and predictability as well as the force of
tradition and political reality.

In the governing process, the legislature and legislation differ
from courts and adjudication in several fundamental respects. Legis-
lation is universal law which binds the entire public, whereas adjudi-
cation resolves particular problems and, except for the limited rules of

268. See Dunbar, supra note 128, at 362. See also Note, supra note 181, at 228 (“To
be obliged to wait until the injunction is violated to determine against whom it was is-
sued ought to be enough to show that it is not an injunction at all, but in the nature
of a police proclamation, putting the cominunity in general under peril of contemnpt if
the proclamation be disobeyed.”); Dobbs, supra note 2, at 250 (“If one pierces the form
of words, a decree that says no one shall trespass . . . is similar in substance to a stat-
ute.”).

269. See United States v. Hall, 472 F.2d 261, 267 (5th Cir. 1972).
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res judicata and collateral estoppel, binds only the parties to the con-
troversy. Legislatures are composed of partisan politicians presuma-
bly not detached from ongoing disputes. Judges, in contrast, purport
to act rationally and to remnain as detached fromn any dispute as is hu-
manly possible. The legislature is not required to decide or even dis-
cuss a problem. Courts, however, respond to litigants’ initiatives; if Iit-
igants present a problem, the judiciary inust decide it. Legislation
announces what the law shall be, operates only in the future, and
leaves the past untouched. Adjudication, on the other hand, deter-
mines the existing law on prior facts and, except as the decision lhas
precedential value, leaves the future untouched. Finally, the legisla-
ture is uninhibited in its inquiry and inay find or assume facts from a
variety of sources. In contrast, the limitations of due process, the ad-
versary system, rules of party presentation, and other rules of evidence
constrain courts; they cannot decide cases on judicial notice alone.

Analysis must discard several abstract distinctions between adju-
dication and legislation as valueless in developing the concept of a legis-
lative injunction and determining liow separation of powers limits the
contempt power. Both courts and legislatures create public policy;
both injunctions and statutes operate in the future; thus, superficial-
ly, all courts “legislate” by injunction. The difference between legisla-
tion as partisan politics and adjudication as detached rationality pro-
vides too general and subjective a comparison to be helpful. One
might distinguish injunctions from legislation by noting that injunc-
tions are requested by a party to a lawsuit, but this statement merely
discloses the obvious: all orders that originate in courts and control
conduct are injunctions. Such a circular distinction cannot help devel-
op a separation of powers limit on courts.

Analytical tools do exist that will successfully identify legislative
injunctions and determine separation of powers constraints on the
contempt power. One uniform distinction between injunctions and
legislation generates a simple conclusion concernming the in rem in-
junction. While ignorance of the law does not excuse violation, no in-
junction or contempt case holds that violation alone without notice of
an order will support contemnpt. However, the constructive notice fic-
tion that undergirds contempt for breach of an in rem injunction is
distressingly similar to the idea that knowledge of the criminal law is
presumed. In rem injunctions should, therefore, be recognized as ju-
dicial abrogation of legislative power and repudiated.

The courts may examine the troublesome interplay between in-
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junction contempts, where the contempt power should be limited to
parties and obligors, and in-court or decorum contempts, which can-
not be so limited, more satisfactorily in terms of separation of powers.
When courts generate policy that binds the public generally, they
cross the line between legislation and adjudication. Hence, both the
courts and the legislature have established the obligor limitation, codi-
fied as federal rule 65(d). Courts, however, must carry on the practi-
cal business of deciding cases, of performing the judicial function.
Separation of powers, therefore, would not subject the courts to the
obligor limit with respect to in-court or decorum contempts. In sepa-
ration of powers terms, the distinctions between injunction and deco-
rum contempts spring from the practical difference between policy-
making and internal housekeeping. When courts make policy, only
litigants and obligors must obey their orders; but the general public
must cooperate with courts as decisionmaking institutions.

The separation of powers concept relates in an important sense
to the specificity with which power is exercised. Narrow and precise
decisions concerning individual disputes define the judicial function;
the legislative sphere consists of general decisions concerning society
at large. The bill of attainder clause forbids the legislature from pun-
ishing specific persons or groups.?”® On the other hand, because the
Constitution limits their role to “cases or controversies” and “judicial
power,” the federal courts insist that controversies before them take a
specific form. Courts require adverse parties, a set of particualr facts,
and an actual lawsuit. This doctrine has resulted from judicial adher-
ence to the theoretical underpinning of separation of powers and judi-
cial recognition of the practical limits of institutional power.?™ The fi-
nal judicial resolution itself is theoretically limited to the controversy
before the court.?”® Courts effect sweeping change only because other
courts follow their decision as precedent. Despite acknowledged con-
straints,?™ courts persist in granting “all persons” injunctions. Sepa-

270. United States v. Brown, 381 U.S. 437, 447 (1965).

271. Cf. Ad Hoc Comm. on Judicial Administration v. Massachusetts, 488 F.2d 1241,
1245-46 (1st Cir, 1973).

272. B. ScuwarTZ, A COMMENTARY ON THE CONSTITUTION OF THE UNITED STATES
§ 152 (1963).

273. See D. DoBBs, HANDBOOK ON THE LAwW oF REMEDIES 101 (1973); Dunbar, supra
note 128, at 362; Gregory, supra note 267, at 511; Note, supra note 96, at 1314 n.23;
Note, supra note 19, at 736, See also Chase Nat’l Bank v. City of Norwalk, 291 U.S.
431, 437 (1933).
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ration of powers analysis focuses the attention of criticism in these sit-
uations on the social goal of democratic decisionmaking. When a
judge, at the behest of a plaintiff, compels an undefinable segment of
the community to conform to some order, he hampers this democratic
value significantly. If the potential contemnor group is undefinable,
the court should realize that the dispute is insufficiently concrete for
injunctive relief. Plaintiff will not be left without remedy. If the con-
troversy is mature enough for judicial resolution, the court may justi-
fiably remit the plaintiff to noncoercive declaratory relief.?™* Just as
the interest in “our federalism” may be strong enough to forbid in-
junctive relief while permitting declaratory relief,?’® so also the imter-
est in separation of powers may require that plaintiffs who do not
know the extent of the defendant class seek declaratory relief.2® If the
plaintiff can only identify some of those he has a grievance against,
the court shiould limit relief to those identified. When others become
known, the court should enjoin them separately. In volatile situations,
sweeping injunctions may result in excruciating admimistrative diffi-
culties that courts are not equipped to handle alone. They must de-
pend on enforcement from the executive. The “all persons” injunction
causes undue institutional stress and obvious damage to democratic
values, costs which outweigh the benefit of full protection for the
plaintiff. It must be condemned as an intrusion upon legislative pre-
rogative and an unwieldy extension of judicial power.

Injunctions, because they are concrete and personal, are normal-
ly less permanent than statutes.?’” Parties die; businesses fold or re-
organize; litigants may modify or dissolve injunctions at any time.?"®
But an “all persons” or “all persons with notice” ijunction becomes
as permanent as a statute.?’”® When an injunction purports to operate

274. F.James, CIVIL PROCEDURE § 1.10, at 30 (1965).

275. Steffel v. Thompson, 415 U.S. 452, 466-67 (1974).

276. Cf. Doe v. Bolton, 410 U.S. 179, 201 (1973); Roe v. Wade, 410 U.S. 113, 166
(1973); Miller v. Miller, 504 F.2d 1067 (9th Cir. 1974); Bradford v. Wade, 386 F.
Supp. 1156, 1161 (N.D. Tex. 1974).

277. Cf. New Jersey Zinc Co. v. Local 890, Mineworkers, 57 N.M. 617, 624, 261
P.2d 648, 651 (1953).

278. Milk Wagon Drivers Local 753 v. Meadowmoor Dairies, Inc., 312 U.S. 287, 298
(1941); Crosby v. Bradstreet Co., 312 F.2d 483, 485 (2d Cir. 1963).

279. Courts, without clearly stating reasons, have declined to hold in contempt a per-
son who disobeys an antique “all persons” mjunction. See Kean v. Hurley, 179 F.2d
888, 891-92 (8th Cir. 1950); Tosh v. West Kentucky Coal Co., 252 F. 44, 50 (6th Cir.
1918); Chisolm v. Caines, 147 F. Supp. 188, 191 (E.D.S.C. 1954). But see Chisolm
v. Caines, 121 F. 397, 401, 403 (C.C.D.S.C. 1903). Separation of powers logic would
have solved their problemn of finding a rationale for these holdings.
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in the distant future, separation of powers reasoning contends that the
controversy has become too remote and hypothetical for judicial con-
sideration. An injunction should expire with the controversy that
evoked it,?8° and contempt will be inappropriate even though the par-
ties and enjoined conduct remain the same.?s? Employing separation
of powers logic, a court would hold that an antique “all persons” in-
junction is legislative and cannot support contempt. It would decide
that a second mjunction is plaintiff’s proper remedy.252

Separation of powers considerations also flow from procedural
issues. To adjudicate validly, courts niwust provide notice, a hearing, an
opportunity to confront opposing witnesses and present favorable wit-
nesses, and a reasonable finding on the record made.?®® Legislation
also requires notice and an opportunity to be heard, but legislative no-
tice is not personal, legislative testimony may be unsworn and unre-
corded, and legislative records may not include a tramscript. Persons
have a great interest in freedom: from the constraints of injunctions
and from imprisonment for contempt. Due process would appear to
require courts to employ an adjudicative procedure whenever they ex-
ercise equitable powers. Courts, however, frequently uphold con-
tempt even though the contemnor received neither motice nor an op-
portunity to be heard at the injunction stage.?®* Many cases find in
contempt an unnamed potential contemnor who violated an ex parte
injunction. These injunctions and contempts are questionable on sep-
ardtion of powers grounds. These nonexistent procedures are imper-
sonal and more legislative than adjudicative. When parties obtain an

280. Cf. Tosh v. West Ky. Coal Co., 252 F. 44, 50-51 (6th Cir. 1918) (dicta);
Pacific Gamble Robinson Co. v. Minneapolis & S.L. Ry., 92 F. Supp. 352, 356 (D.
Minn. 1950); New Jersey Zinc Co. v. Local 890, Mineworkers, 57 N.M. 617, 625, 261
P.2d 648, 652-53 (1953).

281. Cf. Webber v. Gray, 228 Ark. 289, 295-96, 307 S.W.2d 80, 84 (1957).

282, Cf. Blonder-Tongue Laboratories, Inc. v. University of Ill. Foundation, 402 U.S.
313 (1971).

Federal rule 25(d) produces an anamolous duration problem, providing that a suc-
cessor to public office is “automatically substituted” as a party in the predecessor’s law-
suits. In Lucy v. Adams, 224 F. Supp. 79 (N.D. Ala. 1963), affd, 328 F.2d 892 (5th
Cir. 1964), the court obligated a successor to obey an injunction against his predecessor.
Separation of powers would dictate that these injunctions expire sometime, but this
analysis does have qualifications. In allowing statute-personalizing injunctions, for ex-
ample, a legislature has rendered the official’s conduct illegal and enjoinable. But it has
declined to label it criminal. Contemnpt against a nonparty successor would be equiva-
lent to a criminal prosecution. Separation of powers, therefore, may compel a-second
injunction, because the official lacked the oportunity to formulate a rule that he is ac-
cused of viofating.

283. Homnsby v. Allen, 326 F.2d 605, 608 (5th Cir. 1964).

284, See, e.g., Walker v. City of Birmingham, 388 U.S. 307, 308-09 (1967); United
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ex parte order, charge contempt against a nonparty, and invoke the
collateral bar rule, the substantive and perliaps the obligor issues of an
injunction are coinpletely isolated from judicial scrutiny. A comparison
of this type of contempt and statutory violations deinonstrates that these
injunctions even go beyond legislation in terms of procedural unfair-
ness. One 1nay violate a criminal statute, and, as a defense, challenge
its constitutional validity;*®® a contempt court inay justify conviction on
the ground that disrespect must be punished and ignore all constitutional
pleas.?®® These considerations indicate that the courts 1nust forego all
use of the ex parte injunction or else tread on troubled separation of
powers ground.

Separation of powers ideals can also aid in other contexts of the
obligor issue. For example, disobedience or disruption may prevent a
court from functioning so that courts may need broad and flexible con-
tempt powers that tend to go beyond the judicial function in order to
carry out their appointed task.?®” But should a judge formulate an
order in private, announce that it applies to the public at large, order
that a violation be prosecuted, find the facts, preclude the contemnnor
from1 contesting the order, and impose a sentence? The same contempt
power that acts to benefit orderly court administration may be abused to
injure the public good. Clearly at some point other values must be
interposed to curb the contempt power. The separation of powers
principle questions and disallows the unbridled use of this power by a
single arm of the government. )

The several types of contempt sanctions present another aspect
of the separation of powers concern that should be considered in con-
junction with the obligor issue. The separation of powers interests are
strongest in criminal contenipt where the sanction is fixed and intended
as punitive, because the mjunction becomes analogous to a criminal
statute. Many contempts pose a smaller threat to the division of powers.
For example, reniedial civil contempt for breach of a patent, copyright,
or trademark imjunction mirrors an independent suit for damages.?%®

States v, Hall, 472 F.2d 261, 267 (5th Cir. 1972); UMW Union Hospital v. Dist. No,
50, United Mineworkers, 52 Il1. 2d 496, 498, 288 N.E.2d 455, 456 (1972).

285. Walker v. City of Birmingham, 388 U.S. 307, 327 (1967) (Warren, C.J., dis-
senting). ‘

286. But cf. In re Oliver, 452 F.2d 111, 114 (7th Cir. 1971) (collateral bar rule not
invoked).

287. United States v. Dickinson, 465 F.2d 496, 510 (5th Cir. 1972), cert. denied,
414 U.S. 979 (1973).

288. See Leman v. Krentler-Arnold Hinge Last Co., 284 U.S. 448, 457 (1932); Uni-
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The court does traditional judicial work, redressing a private injury
with comnpensatory damages. And coercive civil contempt is concep-
tually little more than a second injunction.?®® When a courts tells
defendants and potential contemnors that the next breach of the injunc-
tion will cost them a terin in jail, the persons present, who have been
accorded an opportunity to participate in the contempt hearing, become
obligors. With this warning, the court expands the ambit of the obligor
class without creating separation of powers difficulties.

Separation of powers reasoning may lack crystal clarity and fail
to compel results in many other obligor situations, but it does prune
some excesses. It adds a new dimension to the issues presented by
“successor,” “aider and abetter,” and “active concert or participation”
contempts. The key to analysis under a separation of powers rubric
consists of a realistic and factual determination of the contemnor’s op-
portunity to litigate. When the judiciary liolds in contempt a person
wlio had no such opportumnity, it comes very close to combining legis-
lative with judicial power. Likewise, courts should never presume
contemnor’s representation by or identification with a named defend-
ant but should always subject these issues to a searching factual in-
quiry. They should remember, however, that “independent interest” is
a dubious exculpating catchphrase. Judicial power is not always pro-
hibited and the separation of powers concern does not constrict the
obligor category to named parties. The judicial function must merely
remain within defined limits; a separation of powers analysis helps de-
fine those limits.

Countervailing arguments inay appear that make the foregoing
suggestions less persuasive. By requiring a second lawsuit, the separa-
tion of powers ideal leads to duplicative litigation, clogging an already
congested court system and allowing the troublemaker one free viola-
tion. Concern with this difficulty, however, begs the critical question.
If the troublemaker has had no opportunity to litigate, then the new
case will not be duplicative, except for the plaintiff; and the defendant
should not be guilty of conteinpt anyway, if he is not an obligor. A
declaratory judgment or an injunction obliging somneone else exists as
an authoritative statement of the law emanating from a source entitled
to credit. Most people will, therefore, obey these prescriptions without

versal Athletic Sales Co. v. Salkeld, 376 F. Supp. 514, 518 (W.D. Pa. 1974), rev'd, 511
F.2d 904 (3d Cir. 1975).
289. O. Fiss, supra note 4, at 763-64.
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resort to the courts. Declaring rights rather than enjoining conduct
furthers the policy of using the least drastic means necessary to ac-
complish a desired result.?®® A second lawsuit has inestimable value.
The trappings of the litigation ritual have important legitimizing qual-
ities, and the due process interests advanced by a “day in court” in-
sure that the litigated and personalized injunction will be fairer and
more conducive of obedience. Furthermore, the earlier lawsuit will
possess some precedental effect on the later lawsuit. Collateral estop-
pel or res judicata may enable a winning Htigant to shortcut relitiga-
tion of a fully Ltigated issue.?®*

Before concluding, let us return to P’s apple orchard and pause
briefly to absolve the contemnors we left in limbo earlier. We exon-
erate the original defendant’s former agent merely by citing Alemite.
Separation of powers and the legislative injunction concept iterdicts
the other contempts. P cannot elevate (convert) an injunction into a
criminal statute by applying it to “all persons” and posting it. Nor,
so long as we distinguish between statutes and injunctions, may P impute
notice from a purported in rem injunction. Finally, if P seeks to govern
strangers’ conduct five years in the future, he must take his grievance
to the legislature.

VI. Conclusion

Equity is a neutral tool that may innovate or repress. Too fre-
quently, a present emergency justifies a doubtful extension of equita-
ble power that bends doctrine to fit that emergency. Analysis of the
obligor issues appears to involve the most malleable of these doc-
trines. This “looseness of thought”??? has created serious injustice and
threatens even more. To combat this trend, the preceding discussion
has suggested that courts broaden the analytical focus in order to nar-
row the contempt power. The separation of powers concept, as enact-
ed in the Constitution, requires that courts do more than umpire exec-
utive-legislative conflicts. It forces them to examine contempt power
with respect to the obligor issue as one aspect of the total scheme of

290. The Court lias cautioned: “The very amplitude of the contempt power is a
warning to use it with discretion, and 2 command never to exert it where it is not neces-
sary or proper.” Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 451 (1911). See
also In re Oliver, 333 U.S. 257, 274 (1948).

291. See Vestal, Res Judicata/Preclusion: Expansion, 47 S. CaL. L. Rev. 357
(1974); Note, Collateral Estoppel of Nonparties, 87 HARy. L. REv. 1485 (1974).

292, Dunbar, supra note 128, at 358.
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limited government by focusing attention on political, institutional,
and procedural realities instead of bogus doctrinal phantoms. When
courts decide conteinpt with a proper respect for contemnor’s proce-
dural rights, the legislature’s policymaking perquisites, and their own
institutional capabilities, they will be able to reach correct answers to
the obligor question.
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