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Thus, the ABA Committee on Professional Ethics and Grievances, in its 1954 
Opinion 288, rejected a "settled course"104 of court decisions to the contrary in 
opining that loans that were not client-getting related were unethical. 105 Caselaw 
prior to Opinion 288 held financial assistance improper only if it was offered as 
inducement or retention of a client (client-getting) or if assistance repayment was 
contingent on recovery.106 

In the years following Opinion 288, some courts rejected or narrowly 
interpreted it, 107 some followed it, 108 and some ignored it. 109 Illustrative of the 
courts rejecting Opinion 288 is In re Ratner. 110 The Ratner fact pattern in many 
ways follows that of Brotherhood of Railroad Trainmen v. Virginia. 111 In Ratner, 
respondents were regional counsel for the Brotherhood of Railroad Trainmen. 
The Wichita Bar Association levied several charges against respondents, grouped 
into four categories: (1) solicitation of employment; (2) stirring up and breeding 
litigation; (3) division of fees with a lay agency, namely the Brotherhood of 
Railroad Trainmen; and (4) advancement of living expenses to clients. The 
Supreme Court of Kansas eventually found against the bar and for the accused 
lawyers and imposed no discipline. 112 The first three categories of charges were 
largely obviated by the Supreme Court's contemporaneous holding in Brother
hood ofTrainmen.113 As to the financial assistance, even the accusing bar did not 
object to the financial assistance except to the extent that it produced client
getting (and the corresponding new claims against the railroad). 114 The evidence 
showed that respondents arranged for the Wichita State Bank to make loans to 
certain clients. The court held that such loans did not violate Canon 42 because 
all clients were personally responsible to the bank for the loans, because the law 
does not condemn friendly aid made to a "poor suitor who is prosecuting a 
meritorious cause of action,"115 because respondents never advertised that such 
loans were made, and because repayment of the loans was not premised on the 

I 04. Payne H. Ratner, Advancing Money to Clients-Whether Unethical, 15 NACCA L. J. 410, 413 ( 1955); In 
re Ruffalo, 370 F.2d 447, 461 (6th Cir. 1966) (Edwards dissenting) (Opinion 288 is "against the great weight of 
opinion in the courts in this country.") 

105. Ratner, supra note 104, at 413 discussing ABA Formal Op. 288. 
106. William Roger Strelow, Loans to Clients for Living Expenses, 55 CAL. L. REV. 1419, 1421 ( 1967), citing 

McCallum, 173 N.E.2d at 831; Johnson, 151 N.W. 125; Mytton v. Mo. Pa. R.R., 211 S.W. Ill (Mo. App. 1919); 
State ex rei. Neb. Bar Ass'n v. Rein, 4 N.W.2d 829 (Neb. 1942). 

107. In re Ruffalo, 249 F. Supp. 432,440-45 (N.D. Ohio 1965); In re Ratner, 399 P.2d 865,875 (Kan. 1965). 
108. Mahoning County Bar Ass'n. v. Ruffalo, 199 N.E.2d 396 (Ohio 1964); El Janny v. Cleveland Tankers 

Inc., 209 F. Supp. 91,94 (N.D. Ind. 1962). 
109. In re Moore, 134 N.E.2d 324 (Ill. 1956); State ex. rei Beck v. Lush, 103 N.W.2d 136 (Neb. 1960). 
II 0. 399 P.2d 865 (Kan. 1965). 
Ill. 377 U.S. I (1964) (holding that the First and Fourteenth Amendments protect the right of the 

Brotherhood to advise workers who are injured and recommend specific lawyers). 
112. Ratner, 399 P.2d at 876. 
113. !d. at 869 discussing Brotherhood of Railroad Trainmen v. Virginia, 377 U.S. I ( 1964). 

�~� 

114. Ratner, 399 P.2d at 874. 
115. !d., quoting Jahn v. Champagne Lumber Co., 157 F. 407,418 (7th Cir. 1908). 
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outcome of litigation. 116 Because there was not a "regular practice" of making 
these loans, there was no violation. The court quotes the most prominent legal 
ethics commentator of the time, Henry Drinker: "[A lawyer] may loan money to a 
client, but not as a regular practice," sounding again the client-getting rationale 
for the prohibition. 117 

With the adoption of the Model Code in 1969, 118 and the states' rapid adoption 
of it, 119 the legal profession's policy on acquisition of interest and financial 
assistance became law. Until then, organized bar agitation in the form of 
prosecution of plaintiff's lawyers, 120 the tentative acquisition prohibition, 121 and 
Opinion 288, 122 had had mixed success at best when faced with courts willing to 
engage in sustained policy analysis of the prohibitions' value. 123 After the 
adoption of the Model Code provisions, 124 however, most courts reverted to a 
role of near-mindless application of the rules's language, eschewing any policy 
analysis. 125 One court that did delve deeply into the policies underlying the rules 
could not rationalize them with the rule, leading to a strained, twisted reading of 
the rules to reach the result dictated by the policies. 126 

In Louisiana State Bar Association v. Edwins, the Louisiana Bar Association 
brought charges of ethical violations against Edwins. Edwins had advanced 
living expenses to his clients. Edwins was disciplined for various other 
violations. 127 Concerning the financial assistance, the facts showed that Edwins 
advanced to one of his clients several different amounts of money on several 
different occasions. 128 However, under the circumstances here, the court was 
unwilling to apply a per se rule that DR 5-103(B) 129 was violated. The court held 
that the advancement of minimal living expenses, of minor sums necessary to 
prevent foreclosures, or of necessary medical treatment do not violate the "spirit 

116. Ratner, 399 P.2d 865. 
117. /d. at 875, quoting HENRY DRINKER, LEGAL ETHICS 95 ( 1953). 
118. MODEL CODE (1969). 
119. WOLFRAM, supra note 8, § 2.6.3, at 56. 
120. Johnson, 151 N.W. 125; Sizer, 267 S.W. 922. 
121. 1908 CANONS Canon I 0. 
122. MODEL CODE DR 5-103 (1969). 
123. Reece, 31 N.E. at 749; McCallum, 173 N.E.2d at 831; Johnson, 151 N.W. 125; Sizer, 267 S.W. 922; 

Ruffalo, 249 F. Supp. at 440-445; Ratner, 399 P.2d at 875. 
124. MODEL CODE DR 5-103(A), (B) (1969). 
125. See infra section II. 
126. La. State Bar Ass'n v. Ed wins, 329 So. 2d 437 (La. 1976). 
127. /d. at 444,448. 
128. /d. at 444-45. 
129. MODEL CODE DR 5-103(B) reads as follows: 

While representing a client in connection with contemplated or pending litigation, a lawyer shall not 
advance or guarantee financial assistance to his client except that a lawyer may advance or guarantee 
the expenses of litigation, including court costs, expenses of investigation, expenses of medical 
examination, and costs of obtaining and presenting evidence, provided the client remains ultimately 
liable for such expenses. 
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of the intent" 130 of the disciplinary rule. The court was troubled that an ethics 
rule's prohibitions would cause an impoverished person to be unable to proceed 
with his claim or to be forced to settle for an inequitably small amount because of 
his financial problems. The Edwins court could not abide the result that a lawyer 
ethics rule should deprive poor people from access to the courts. Therefore, the 
court here classifies living expenses such as Edwins had advanced under DR 
5-103(B)'s permissible "expenses of litigation" umbrella. The court set out four 
requirements for this favorable treatment of the financial assistance: the 
advancements were not promised as inducement to obtain employment, they 
were reasonably necessary under the facts, the client retained liability for 
repayment of the funds, and the attorney did not encourage public knowledge of 
the practice. 131 In its result, the Edwins decision is thoroughly consistent with In 
re Ratner, 132 In re Sizer 133 and other prevailing pre-Code caselaw, permitting 
financial assistance in the absence of client-getting motives and contingent 
repayment. 134 But the adopted language of 5-103(B) made this result seem a 
strained, disingenuous interpretation of clear language to the contrary. While the 
court acknowledged the difficulty of making this reading of the Code, the court 
justified its strained reading based on the policies furthered by it. 135 No 
subsequent court has reached the Edwins result in the face of the language of DR 
5-103(B) or Model Rule 1.8(e). 

Subsequently, the ABA set the Kutak Commission to work to reform the ethics 
code, eventually adopting the Model Rules in 1983. An early proposed draft of 
the Kutak Commission included a financial assistance prohibition but lacked an 
acquisition of interest prohibition entirely. 136 Once adopted though, the Model 
Rules retained both prohibitions from the Model Code. 137 Nonetheless, the ABA 
relaxed one aspect of the Code's financial assistance rule, allowing for contingent 
repayment of litigation expenses and for outright payment of litigation expenses 
on behalf of indigent clients. 138 The definition of living expenses was no broader 
than the Code's, certainly not the strained reading of the term given by the Edwins 
court. But the allowance of contingent repayment indicated a diminished reliance 
on the acquisition of interest rationale, or at least an acknowledgment that its 
dangers are no greater than those already found in the contingent fee arrangement 

130. Edwins, 329 So. 2d at 445-47. 
131. /d. at 446. Advances made by Edwins to a second client did not satisfy these requirements and the court 

disciplined him. /d. at 447-48. 
132. Ratner, 399 P.2d at 875. 
133. Sizer, 267 S.W. 922. 
134. Reece, 31 N.E. at 749; McCallum, 173 N.E. at 831; Johnson, 151 N.W. 125; Sizer, 267 S.W. 922; 

Ruffalo, 249 F. Supp. at 440-45; Ratner, 399 P.2d at 875. 
135. Edwins, 329 So. 2d at 446. 
136. A LEGISLATIVE HISTORY: THE DEVELOPMENT OF THE ABA MODEL RULES OF PROFESSIONAL CONDUCf 

69-73 (Am. Bar Ass'n Ctr. for Prof' I Responsibility 1999). 
137. MODEL RULES Rule 1.8(e), (i). 
138. MODEL RULES Rule 1.8(e). 
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itself. Courts applying the Model Rule have been as formalistic in their 
application as were most of those following the Model Code provisions.I 39 

In recent years, a few states have created an exception to their financial 
assistance rules to allow loans for living expenses to indigents when "reasonably 
needed to enable a client to withstand delay in litigation that would otherwise put 
substantial pressure on the client to settle a case because of financial hardship 
rather than on the merits ... "I 40 provided the client remains ultimately 
responsible for repayment and that no promise of such financial assistance was 
used in attracting the client.I 4 I Others have simply amended their financial 
assistance rules to permit loans for "reasonably necessary medical and living 
expenses."I 42 These exceptions are meant to answer the Edwins court's argument 
that the strict enforcement of acquisition of interest rules inhibit access to courts 
for indigents. In effect, these states have done by rule most of what the Edwins 
court strained to do with statutory interpretation. While leaning in the right 
direction, these exceptions leave the rules intact without considering the inherent 
value in the rule itself. In effect, these amendments ameliorate the effects of rules 
that should not exist in the first instance. 

The ALI undertook to create the Restatement in the 1990's, publishing the final 
material in 1998.I43 The Reporters for the project had misgivings about the 
wisdom of the current law on financial assistance and acquisition of interest, but 
the adopted Restatement sections propose no substantive changes and Model 
Rule 1.8(e) or (i).I 44 

Most recently, the ABA's Ethics 2000 Commission, charged with reform of the 
Model Rules, proposed no substantive change in the financial assistance or 
acquisition of interest rules, and the ABA adopted its final report largely intact. I45 

II. FORMALIST TREATMENT OF THE RULES 

These rules are ripe for formalist treatment, which surprisingly has hit its peak 

139. See, e.g., Taylor, 648 So. 2d at 1191 (Lawyer gave used clothes and $200 for basic necessities to client. 
Court held there was no violation of 1.8(e) because the assistance was not "in connection with" litigation. Court 
stated, quoting the referee: "Absent some kind of condition for repayment from suit proceeds or establishment/ 
maintenance of the attorney/client relationship as a result of the assistance, I simply do not believe it is 
appropriate to sanction lawyers who provide used clothing for a client's child or [give] $200.00 for an indigent 
client's necessities."); Kandel, 563 A.2d 387 (holding appropriate a public reprimand for lawyer payments to 
client for car repairs to get to medical appointments despite finding that lawyer was not motivated by 
self-interest or personal gain); Hastings, 523 So.2d 571. 

140. MINN. R. OF PROF'L CONDUCT Rule 1.8(e)(3); TEX. DISC. R. OF PROF'L CONDUCT Rule 1.08(d). 
141. MINN. R. OF PROF'L CONDUCT Rule 1.8(e)(3). 
142. TEx. DISC. R. OF PRoF'L CONDUCT Rule 1.08(d). 
143. REsTATEMENT (2000). 
144. REsTATEMENT § 36 (1), (2). "The Reporters support the minority position, but that position was not 

accepted by the Institute." /d. at§ 36 Reporter's Note. 
145. The text of the adopted Ethics 2000 report may be found at www.abanet.org/cpr/ e2k-report_home.html 

(last visited Nov. 15, 2002). 
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in the analysis of these rules in the second half of the 20th century, 146 long after 
formalism had given way in most legal analysis to legal realism and its 
descendants. Bar discipline and court review of it lean toward formalism 
generally. 147 Among the likely reasons for this lean toward formalism is the 
awkwardness of expressing and relying on rationales for rules that are bar 
self-interested. 148 As such, the lean is often at its strongest when the rationales for 
the bar ethics rules in question are most entwined in bar custom and self-interest. 
The rules apply only in the context of litigation, a difference in treatment between 
litigation and planning/business matters that the Restatement drafters delicately 
describe the rationale for as "largely historical." 149 When the rationales are 
enmeshed with bar self-interest, the temptation is powerful for courts to short-cut 
any analysis of policy or of the rules' rationales by uncritically applying the 
language of the rules, thus obviating the need to discuss the policies underlying 
the rule or their particular advancement by the rules' application to the lawyer's 
conduct in the particular case. 150 How awkward to recite the unflattering 
rationales advanced by the drafters, protecting their corporate clients from claims 
brought by injured workers or consumers. 151 

Since the adoption of the Model Code, courts reviewing disciplinary charges of 
lawyers accused of acquisition or financial assistance have almost entirely 
declined to consider arguments about the rules' effectiveness, fairness, absence of 
harm to clients, just results, or lawyer good intentions: 52 In 1934, Max Radin 

146. See, e.g., Arensberg, 553 N.Y.S.2d 859 (lawyer disciplined under DR 5-103 for gift payments made to 
current client for personal financial needs, no solicitation, no acquisition of interest); Pusser, 254 S.E.2d 926 
(lawyer disciplined under DR 5-103 for loaning client's family $1,000 for "food and Christmas"); Berlant, 328 
A.2d 471 (Lawyer disciplined for making advances to indigent clients for food, rent, and other necessities. 
Court held that the purposes of the advances is irrelevant to the finding of a violation but may be used as 
mitigation of punishment); Hel/ewe/1, 811 P.2d 386 (lawyer disciplined under DR 5-103 for loaning medical 
malpractice client $1 ,555); Kandel, 563 A.2d 387 (public reprimand for lawyer payments to client for car 
repairs to get to medical appointments despite finding that lawyer was not motivated by self-interest or personal 
gain); Hastings, 523 So. 2d 571 (Lawyer was disciplined for making arrangements for third party to make loans 
to clients with clients remaining responsible for repayment. He pled guilty, but argued that FELA permits such 
loans in FELA matters. Court "offers no opinion on the merit of [lawyer's] argument, but accepts his plea of 
guilty."); Shea, 374 S.E.2d at 64 (Court responded to lawyer's argument that no harm is produced by violations 
of 5-103 as follows: "The short answer to that question is that the disciplinary rule says that such conduct is 
improper."). But see Taylor, 648 So. 2d at 1191 (Lawyer gave used clothes and $200 for basic necessities to 
client. Court says no violation of 1.8(e) because the assistance was not "in connection with" litigation. Court 
quoting the referee: "Absent some kind of condition for repayment from suit proceeds or establishment/ 
maintenance of the attorney-client relationship as a result of the assistance, I simply do not believe it is 
appropriate to sanction lawyers who provide used clothing for a client's child or [give] $200 for an indigent 
client's necessities."). 

147. SIMON, supra note 14, at 9; William Simon, Should Lawyers Obey the Law, 38 WM. & MARY L. REV. 
217, 220 ( 1996) (relating the relationship between Positivism and categorical judgment). 

148. James E. Moliterno, Why Formalism, 49 KAN. L. REV. 135 (2000). 
149. RESTATEMENT§ 36, cmt. b. 
ISO. See, e.g., Shea, 374 S.E.2d at 64. 
151. AUERBACH, supra note 56, at 41-50. 
152. See supra cases cited in note 146. 
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encouraged courts to use legal realist analysis rather than formalism in financial 
assistance cases. 

Courts should evaluate financial assistance and acquisition matters case by case, 
which would "substitute judgment by reality for judgment by category" .... 
There is no reason why judges should be relieved from the most important part 
of their task which is to take account of the actual conditions within which the 
parties before [the judge] live. 153 

At Radin's time, it seems, courts took such an approach, but abandoned it 
following the adoption of the Model Code. Take the financial assistance rule as 
applied in Committee on Professional Ethics & Conduct of the Iowa State Bar 
Association v. Bitter. 1s4 In Bitter, the lawyer was disciplined in part for loaning 
his impecunious clients $986.70 interest free for humanitarian reasons. Iss This 
conduct violated DR 5-103(A). 156 To be sure, the violated rule is based in part on 
conflicts of interest grounds and in part on the common law of champerty, 
barratry, and maintenance (in this instance, especially maintenance). 1s7 Bitter's 
conduct violated the plain meaning of the rule's language. Iss The language of the 
rule does not require that Bitter have taken unfair advantage of his clients; thus, 
his motives and the good that his actions may have actually produced for his 
clients and for the justice system 1s9 are irrelevant. 160 Even if Bitter's actions 
produced justice by, for example, allowing his clients to withstand delaying 
tactics or a low-ball settlement offer of the defendant and stay in the litigation to a 
judgment based on the merits of their claim, Bitter's conduct would have violated 
the legal ethics rule and subjected him to discipline. Never mind that other 
conflicts of similar danger and magnitude allow for client waiver; 161 this rule's 
language does not permit waiver, so Bitter's clients' probable waiver or consent is 
irrelevant. Never mind that similar conduct in the absence of litigation, say 
during a client's patent application process, but not during a patent infringement 
suit, would be permitted. The Restatement, in an admirable show of candor, 
acknowledges that this rule distinguishes between litigation and non-litigation 

153. Radin, supra note 11, at 72-73, 78. 
154. 279 N.W.2d 521 (Iowa 1979). See MODEL RULES Rule 1.8(e); MODEL CODE DR 5-103(A). 
155. Bitter, 279 N .W.2d at 523. 
156. /d. 

157. See RESTATEMENT § 36 cmt. c; ANN. MODEL RULES OF PROFESSIONAL CONDUCf Rule 1.8(e) cmt 10 
(2002). 

158. Cf MODEL RULES Rule 1.8(e). 

159. Allowing, for example, a meritorious claim to be settled for an amount that more accurately reflects the 
plaintiff's damages. 

160. See Radin, supra note II, at 72 (referring to the good that sometimes results from lawyer acts of 
champerty and maintenance). 

161. See MoDEL RULES Rule 1.7; Lavaja v. Carter, 505 N.E.2d 694, 699-700 (Ill. App. Ct. 1987) (allowing 
representation of multiple parties who were informed and consented). 
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settings for "largely historical" reasons. 162 Never mind that there was no 
suggestion that Bitter's clients' claims were anything other than meritorious. 
Never mind that the actions and crimes for champerty, barratry, and maintenance 
(the historical antecedents to the ethics rule) all required a malice element; 163 the 
language of this rule does not, and so Bitter's good motivation and the absence of 
any showing of malice toward his clients' litigation opponents are irrelevant. 
How far would a court get if it had to make policy-based arguments in applying 
Model Rule 1.8(e) to Bitter's conduct? In part, at least, the court would find itself 
analyzing what result would best serve the original drafters' (the drafters of the 
1908 Canons and ABA Opinion 288's expansion of the prohibition) intent to 
restrain the bringing of personal injury claims by those unable to withstand the 
delay of litigation against the drafters' corporate clients. 164 What better reason to 
use a formalist approach than to avoid dealing with awkward and embarrassing 
policy discussions? 

Imagine the discussion of "legislative history" or historical context in a legal 
realist style opinion applying some of the bar ethics rules when the drafters' intent 
was to exclude outsiders from the profession or diminish their ability to attract 
and serve clients. For example, setting higher educational standards for 
admission to the bar was one means chosen to keep the unwanted out of the 
profession, to "purify the stream at its source," as one ABA source put it. 165 

Somewhat ironically, a 1924 court treated these issues in a much more realist 
manner, using a candid, policy-based analysis. 166 In Sizer, the Missouri Supreme 
Court reviewed a petition to disbar two personal injury plaintiffs' lawyers for 
soliciting clients and in particular for offering and in some cases providing 
financial assistance to their clients during litigation. Although the disciplinary 
matter was brought (as procedure required it to be) in the name of the bar 
association, the facts were investigated, the charges encouraged, and the 
litigation was financed by a consortium of corporate interests and their 
lawyers. 167 In language rare in court opinions reviewing bar discipline, the court 
considered the context of the matter before it, even as it insisted that the context 
should not alter its judgment: 

Let us speak plainly, as courts should speak, and say that every earmark of the 
evidence in this case shows that it is an effort by corporation lawyers as against 
what they call damage-suit lawyers. All this (true, as it may be, and we think it 

162. RESTATEMENT§ 36 cmt. b. 
163. See Radin, supra note II, at 67. 
164. Some states have amended their versions of Model Rule 1.8(e) to ameliorate this impact of the rule. See, 

e.g., MINN. R. OF PROF'L CONDUCT Rule 1.8(e) (2002); TEX. DISC. R. OF PROF'L CONDUCT Rule 1.08(d) (2002). 
165. Am. Bar Ass'n Reports 656-88 (1921); for more on the bar's interest in raising educational standards to 

exclude unwanted ethnic and racial groups from bar membership, see AUERBACH, supra note 56, at 113. 
166. Sizer, 267 S.W. 922. 
167. !d. at 923. 
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is) does not change this case. The motive for preferring the charges is of small 
consequence, if, in fact, the charges are sufficient in law, and the respondents 
are guilty .... [Nonetheless) [i)f the bar associations, sua sponte, had preferred 
the charges, we would have one background, but where the corporation lawyers 
of the [bar] associations have induced the associations to act upon evidence 
procured by [their investigator], the background is different. 168 

243 

The Sizer court considered the nature of the "damage-lawyers" clients' 
injuries, the economic hardships being suffered by their families, and the 
settlement tactics undertaken by defendants in determining to dismiss the 
disciplinary charges against Sizer and Gardner. 169 The almost jarring nature of 
the court's candor evidences its inconsistency with the modern norm in bar 
discipline cases and the usual absence of discussion of context. 

Doing legal realist analysis of the application of a legal rule requires 
examination of the policies that drive the rule, in part by examination of the 
rationales that animated the rule's makers. When those policies are embarrassing, 
or worse, the temptation is strong to confine the analysis to a more formalist 
approach. Particularly where the drafters are the legal profession, and the rule's 
adopter and interpreter, a bar association or court, are also part of the legal 
profession, the push will be overwhelmingly toward formalism and away from 
any analysis that requires examination of the embarrassing policies for the rules. 

III. THE PROFFERED RATIONALES 

When courts do not apply the rules in a wooden, formalist manner, three 
rationales are prominently relied upon. First, they are conflicts rules, meant to 
prevent lawyer imposition on client interests. Second, they are champerty rules, 
meant to prevent the stirring of needless litigation. And third, closely related to 
the champerty rationale, they are client-getting, anticompetitive restrictions, 
meant to prevent lawyers from luring clients with promises of cash paid for good 
claims. 170 

A. THE CONFLICTS RATIONALE 

When a lawyer takes a stake in a client's litigation, whether through 
acquisition of interest in violation of Model Rule 1.8(j), or through financial 
assistance in violation of Model Rule 1.8(e), some potential for conflict of 
interest is present. In the main, the lawyer's interests have been aligned in a 
more-than-usual way with those of the client: the lawyer's share in the claim or 
the lawyer's interest in repayment of loans made to the client is more valuable in 

168. /d. at 924-25. 
169. /d. at 925-34. 
170. See infra section III.C. 
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direct proportion to the client's success. 171 In this respect, the lawyer may be 
more-than-usually interested in doing well by the client's interests. 

Some danger does exist, however, that the lawyer may favor the lawyer's own 
interests over those of the client. Imagine, for example, a lawyer who regularly 
purchases a two-thirds interest in client's cases, investing both her time and 
money. Imagine that lawyer has ten client matters pending on day one. Over time, 
four of those matters settle and the lawyer reaps her two-thirds share of the 
claims. Imagine that five more of the ten matters have gone to trial, at 
considerable expense to the lawyer, and all produced defendant verdicts, 
resulting in a loss to the lawyer of the amount paid for the two-thirds shares of 
those client's claims. A settlement offer is made in the tenth case that would be 
acceptable to the client. The lawyer may prefer to gamble on a successful 
outcome at trial in order to recoup some of her losses on the five unsuccessful 
claims. The lawyer may press the client, shading the lawyer's advice toward 
continuing to trial, favoring the lawyer's interests over the client's. There lies the 
conflict. A similar example in which the lawyer regularly advances money to 
clients works less well at producing a conflict. In such an example, the lawyer's 
interest in the matter is not precisely proportional to the recovery on the claim, 
but rather is fixed at the amount of financial assistance and the agreed to terms for 
its repayment, modified by the likelihood of recovery from the client. 172 As a 
result, the lawyer's interest will not be altered in the same way by the amount of a 
client's recovery. Rather, the conflict created in the loaning money context may 
cut the other way, causing a lawyer to be more risk-averse. When the client owes 
a lawyer a fixed amount, the lawyer may prefer that a client accept a settlement 
offer rather than gamble on a greater (or a zero) recovery at trial, again shading 
advice toward the lawyer's interests. 

In general, conflicts rules focus on effects that are adverse to the client. 173 And 
because of the costs associated with eliminating a client's counsel of choice, 
conflicts-induced disqualifications "should ... be no broader than necessary." 174 

Not every adverse effect on representation produces a disqualifying conflict. 175 

Only those that present a "substantial risk" of being "material" ought to be 

171. RESTATEMENT§ 125 cmt. c ("[The acquisition of interest prohibition], which applies to an interest 
arguably consistent with the client's, is derived more from the common-law rules against maintenance and 
champerty than from a concern about a conflict of interests, although it can also involve the latter.") 

172. As a business transaction between lawyer and client, these terms would have to comply with Model 
Rule 1.8(a). 

173. MODEL RULES Rule 1.7; RESTATEMENT§ 121. 
174. RESTATEMENT§ 121 cmtb. 
175. Unlike many other conflicts situations, disqualification of a client's lawyer is an inappropriate remedy 

for a violation of the financial assistance rule. Shade v. Great Lakes Dredge & Dock Co., 72 F. Supp. 2d 518 
(E.D. Pa. 1999). Contra Waldman v. Waldman, 499 N.Y.S.2d 184, 185 (App. Div. 1986) (Wife's lawyer was 
disqualified for loaning her money to pay car insurance and mortgage payments. "There is nothing in the record 
to indicate that the advances of money by [the lawyer to the client] were motivated by anything other than [the 
lawyer's] genuine concern for [the client's] financial plight.") 
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disqualifying. 176 "The standard requires more than a mere possibility of adverse 
effect." 177 Even then, only conflicts that are not amenable to client waiver 
produce disqualification. 178 

The effects on clients of acquisition of interest and financial assistance 
transactions may not be conflicts at all, or at least not the sort of conflicts that 
otherwise trigger the application of the general conflict rules. 179 What passes as a 
conflict in this context may be no different from the ordinary economic conflict of 
interest that lawyers and clients have as a matter of routine and that does not 
trigger the application of the conflicts rules. Any time a lawyer bills for time 
spent, the lawyer has an interest in continuing to work on a client's matter for a 
longer rather than shorter time. A client, by contrast, paying for the lawyer's 
services by the hour, would prefer a like resolution or recovery on a claim in a 
shorter rather than longer time. A lawyer in such circumstances has an interest in 
continuing a matter beyond a settlement offer that might be acceptable to a client, 
conceivably shading advice toward the lawyer's and away from the client's 
interest. This circumstance does not give rise to a conflicts analysis under the 
ethics rules. Elliott Cheatham, in his early casebook on legal ethics asserts that 
"[t]here is an inescapable conflict of interest between a lawyer and client in the 
matter of fees." 180 And in the common sense of the word "conflict," he is quite 
correct. Lawyers and clients have adverse interests in the fee contract, with 
lawyers often in a position to take advantage of a disparity in knowledge and 
bargaining power. But no one regards the hourly fee contract and the potential 
issues of lawyer advantage taking in it as an event that requires the application of 
the conflict of interest rules. Though it presents a conflict of similar magnitude, 
the financial assistance rule does not bar a lawyer who owns stock or other 
ownership interest in an enterprise from being retained by enterprise to conduct 
litigation. 181 The difference between this and other examples of lawyer-client 
economic conflict and that of maintenance or champerty is imperceptible. 182 

Further, the genuine conflicts of interest harm that comes from violations of 
Model Rule 1.8(e) or (i) are not different in kind from those that inhere in 

176. MODEL RULES Rule 1.7; RESTATEMENT§ 121 cmt c. 
177. RESTATEMENT§ 121 cmt c(iii); see Board of Educ. of N.Y. v. Nyquist, 590 F.2d 1241, 1246-47 (2nd Cir. 

1979) (refusing to use "appearance of impropriety" standard for conflicts); Sherrod v. Berry, 589 F. Supp. 422 
(N.D. Ill. 1984) (same). 

178. RESTATEMENT§ 122. 
179. MODEL RULES Rules 1.7, 1.9. 
180. ELLIOTT CHEATHAM, CASES AND MATERIALS ON THE LEGAL PROFESSION 170 ( 1938). 
181. RESTATEMENT § 36 cmt c. 
182. See also Comm. of Prof' I Ethics and Conduct of the Iowa State Bar Ass'n v. McCullough, 468 N.W.2d 

458 (Iowa 1991) (no violation of DR 5-l 04(A), 5-l 0 I (A), and 5-l 03(A) because the court had previously held 
that taking a contractual security interest to secure payment of attorney's fees does not constitute entering into a 
business transaction with a client). 
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acceptable contingent fee arrangements. 183 The acquisition rule has in its text an 
exception for reasonable contingent fees. In a contingent fee matter, the lawyer 
buys a stake in the client's claim with the lawyer's otherwise uncompensated 
time and effort. Substituting into this transaction the lawyer's money or other 
assets for the lawyer's time and effort changes the acceptable contingent fee into 
a violation of Model Rule 1.8 (j). Similarly, in a conflicts sense the concern with 
financial assistance to a client relates to the lawyer's personal interests in the 
outcome of the matter. Again, the difference between such a stake and the 
contingent fee stake are negligible. In most financial assistance matters, the 
magnitude of the lawyer's interest attributable to the financial assistance will be 
far less than that attributable to the contingent fee contract. 

Contingent fees do not require client consent in the conflicts sense. Rather they 
require a substitute for client consent: a written fee agreement must be signed by 
the client; that agreement must clearly inform the client regarding client liability 
and accounting terms for litigation expenses. 184 Further, the mere fact that the fee 
agreement is a voluntarily entered contract dictates that every fee arrangement 
carries implicit client consent. Similar substitute-for-consent provisions could 
accompany rules regulating rather than prohibiting acquisition and financial 
assistance. 

The positive effects of contingent fees also apply to financial assistance and 
acquisition of interest, but these rationales are seldom given as support for 
allowing financial assistance or acquisition of interest. The Restatement praises 
the positive effects of contingent fees: 

[Contingent fees] give lawyers an additional incentive to seek their clients' 
success and to encourage only those clients with claims having a substantial 
likelihood of succeeding .... [They] enable the client to share the risk of losing 
with the lawyer, who is usually better able to assess the risk and bear it by 
undertaking similar arrangements in other cases. 185 

These features no less apply to acquisition of interest and financial assistance, 
and help explain why rational clients would desire to undertake such transactions 
with their lawyers, belying the paternalistic client-protection conflicts rationale 
proffered by the organized bar. 186 The conflicts argument given for the financial 
assistance and acquisition of interest rules is largely the same paternalistic, 
disingenuous argument made by the turn of the 20th Century bar leaders: clients 

183. RESTATEMENT § 36 cmt. a (The Restatement recognizes the connection between the acquisition of 
interest, financial assistance and contingent fee rules. "[This section is] ancillary to sections 34 and 35 which 
regulate lawyers in fee contracts and restrain certain conflicts of interest that tend to distract lawyers from their 
clients' interests."). 

184. MODEL RULES Rule 1.5(c). 
185. RESTATEMENT§ 35 cmt. b. 
186. AUERBACH, supra note 56, at 42-48; Topps v. Pratt & Callis, P.C., 564 N.E.2d 196, 198 (Ill. 1990) (the 

purpose behind DR 5-103 is to maintain an attorney's independent professional judgment on behalf of a client). 
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need to be protected from over reaching by unscrupulous personal injury 
plaintiff's lawyers. 187 

Contingent fees themselves have withstood recent attacks, attacks that are not 
unlike those of the historical period that gave rise to the rigid restrictions on 
acquisition of interest and financial assistance. 188 

The English prohibitions on champerty and maintenance were based on the 
same rationales as were their prohibition of contingent fees. 189 When those 
rationales failed to support a prohibition of contingent fees in the United States' 
different circumstances, so should they have failed to support restrictions on 
champerty and maintenance. 

Prior to the adoption of the Model Code, courts as well recognized that loaning 
money raises a possible conflict, but only when the lawyer subverts the client's 
interests. 190 "By loaning money to his client, the [lawyer] put[s] himself in a 
position where his personal interests might well become adverse to [the client's]. 
The making of such a loan by the lawyer is not, however, necessarily unethical 
conduct. It is unethical only if the loan is made to accomplish some purpose 
contrary to the client's welfare or if, in seeking repayment, the lawyer pursues 
practices which are unfair or unduly oppressive." 191 When the financial 
assistance is an outright gift, as in Arensberg 192 and Taylor, 193 there is no 
buying-interest-type conflict. The remaining conflict is the fear of client 
unwillingness to overrule the lawyer's judgment at various litigation stages 
because of a sense of obligation to the client's benefactor. But this sort of conflict 
exists when a lawyer does pro bono work or when a lawyer gives a client 
exceptionally dedicated service, neither of which would ever be regarded as a 
conflict, let alone an unwaivable one. Far from suggesting impropriety, these are 
both examples of admirable lawyer professionalism. 

If financial assistance and acquisition of interest present conflicts, however, 

187. AUERBACH, supra note 56, at 42-50. 
188. Compare SHARSWOOD, supra note 60, at 153-64, AUERBACH supra note 56, at 43-50, and Am. Bar Ass'n 

Reports 33, 61, 63-74 (1908), with Richard M. Bimho1z, The Validity and Propriety of Contingent Fee Controls, 
37 UCLA L. Rev. 949 ( 1989); Lester Brickman, ABA Regulation of Contingency Fees: Money Talks, Ethics 
Walks, 65 Fordham L. Rev., 247 (1996); Lester Brickman, Contingent Fees Without Contingencies: Hamlet 
Without the Prince of Denmark, 37 UCLA L. REV. 29 ( 1989); Michael Horowitz, Making Ethics Real, Making 
Ethics Work: A Proposal for Contingency Fee Reform, 44 EMORY L.J. 173 (1995); Thomas J. Micelli & 
Kathleen Segerson, Contingent Fees and Lawyers: Their Impact on Litigation and Accident Prevention, 20 J. 
LEGAL STUD. 382 (1991) (arguing that contingent fee arrangements do not provide incentives to take due care); 
Terry Thompson, Are Attorneys Paid What They're Worth? Contingent Fees and the Settlement Process, 20 J. 
LEGAL STUD. 187 ( 1991) (arguing that in certain types of cases clients are better off without representation than 
with contingent fee attorney representation). 

189. BODKIN, supra note 8, at 75-76. 
190. Grievance Comm. of the Fairfield County Bar v. Nevas, 96 A.2d 802 (Conn. 1953). In many respects, 

ABA Formal Op. 288 first added an explicit conflict rationale to financial assistance restrictions. 
191. Nevus, 96A.2d at 805. 
192. Arensberg, 553 N.Y.S. 2d 859. 
193. Taylor, 648 So.2d 1190. 
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they are no more grave than conflicts that are routinely waivable by clients in 
other circumstances. Interests of client autonomy dictate that clients make 
trade-offs in conflict situations all the time. 194 The client's power to consent is 
generally limited by three factors: client incapacity or inadequate information 
regarding the conflict; the representation violates law; or the conflict is so grave 
that "it is not reasonably likely that the lawyer will be able to provide adequate 
representation .... " 195 If the client is sufficiently informed by the lawyer 
regarding the conflict, any conflict, then the "inadequate information" rationale 
for denying the client's power to waive fails. 196 Unlawful representations that 
cannot be waived include multiple defendant representations in capital cases, for 
example. 197 To be sure, where substantive law separate from the ethics rules 
continue to prohibit maintenance or champerty in a broad way (not to include the 
traditional narrowing element of malice, for example), the representation would 
be precluded. But few such jurisdictions remain. 198 As such, only if acquisition of 
interest or financial assistance conflicts are so grave that the lawyer cannot 
provide adequate representation to the client should clients be denied the power 
to waive any conflict that may be present. 

Under this rationale, the rules fence out only the gravest conflicts as those for 
which waiver is not permitted. 199 For example, clients may not waive the conflict 
that arises when their lawyer also represents their direct adversary in litigation,200 

although even such conflicted representation may be waivable in certain types of 
multiparty litigation where the conflict is somewhat less direct and less certain to 
place the lawyer in the position of harming one client's interests to advance 
another's?01 Clients may not waive a conflict when their lawyer may effectively 
be an opposing party.202 And clients may not waive the conflict present when 
their lawyer owns a substantial interest in the opposing party.203 In all of these 
examples, the conflict is far graver than that presented by either an acquisition of 
interest or a financial assistance transaction, and there are no obvious trade-off 
positive effects as exist for the client in the financial assistance or acquisition of 

194. RESTATEMENT§ 122 cmt. g(iv) ("[C]oncern for client autonomy generally warrants respecting a client's 
informed consent."); Unified Sewage Agency v. Jelco Inc., 646 F.2d 1339, 1350 (9th Cir. 1981) ("We do not find 
it necessary to create a paternalistic rule that would prevent the client in every circumstance from hiring a 
particular attorney if the client knows [the likely ramifications of the conflict]. Clients who are fully advised 
should be able to make choices of this kind if they wish to do so."). 

195. RESTATEMENT§ 122cmt.b. 
196. /d. at§ 122 cmt. c(i). 
197. /d. at§ 122 cmt. g(i); Fleming v. Georgia, 270 S.E.2d 185 (Ga. 1980). 
198. See infra section Ill. C. 
199. RESTATEMENT§ 122 cmt. g. 

200. ld. at§ 128 cmt. c(i), § 129. 
201. /d. at§ 128 cmt. c(ii). 

202. See, e.g., Greene v. Greene, 391 N.E.2d 1355 (N.Y. 1979) (client's lawyers were former members of 
defendant law firm making client's lawyers potential judgment payers). 

203. RESTATEMENT§ 125 cmt. c, illus I; Kapelus v. State Bar, 745 P.2d 917 (Cal. 1987); In re Holmes, 619 
P.2d 1284 (Or. 1980); Attorney Grievance Comm' n v. Collins, 457 A.2d 1134 (Md. 1983). 
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interest situations. 204 

In all other conflicts situations, clients are empowered to waive the conflict and 
go forward with their lawyer of choice, understanding and accepting the 
conflict's risks in exchange for benefits they perceive from the engagement of the 
lawyer. The client in a maintenance or champerty situation may well prefer to 
undertake the risks of the lawyer conflict in exchange for a benefit. The benefits 
come in several forms: the client may wish to share the risk of recovery with a 
knowledgeable person (his lawyer);205 the client may be able to pursue the 
litigation beyond early settlement offers with the investment or financial support 
of the lawyer;206 the client may well regard as valuable the "investment" of the 
lawyer in the matter in that the lawyer's own interests are at stake making the 
lawyer far less likely to lack diligence.207 To the extent that these are conflicts 
rules, invoking client interests at stake, clients ought to be permitted to weigh the 
advantages and risks and choose if they wish to waive the conflicts involved in 
maintenance and champerty situations.208 

Some early cases treated the purchase of a share of the subject matter of 
litigation as a business transaction between lawyer and client, voidable unless the 
lawyer can show the transaction's objective faimess?09 These requirements 
approximate modem waiver of conflicts, and parallel the requirements for 
business transactions between lawyers and clients found in Model Rule 1.8(a). 
Requiring such safeguards ameliorates the likelihood of harm from any conflict 
that might be present in the transaction. For an acquisition of interest or financial 
assistance transaction, these safeguards are present in Model Rule 1.8(a). Under 
Model Rule 1.8(a), heightened conflict waiver requirements must be met. A 
lawyer entering into a business transaction with a client must ensure that the 
transaction is "fair and reasonable," that its terms are submitted to the client in 
writing and in terms understandable by the client, that the client has an 
opportunity to obtain independent advice and counsel concerning the transaction, 
and that the client consents to the transaction in writing.210 In the absence of 
prohibitions on acquisition of interest or financial assistance, lawyers entering 
such transactions with clients would be obligated to comply with Model Rule 
1.8(a)'s stringent requirements. 

204. For positive effects, see infra notes 206-08. 
205. RESTATEMENT§ 35 cmt. b (Contingent fees "enable the client to share the risk of losing with the lawyer, 

who is usually better able to assess the risk and bear it by undertaking similar arrangements in other cases."). 
206. See MINN. R. OF PROF'L CONDUCf Rule 1.8(e) (2002). 
207. RESTATEMENT§ 35 cmt. b (Contingent fees "give lawyers an additional incentive to seek their clients' 

success and to encourage only those clients with claims having a substantial likelihood of succeeding."). 
208. For two cases that treat acquisition of interest as a waivable conflict, see In re Ainsworth, 614 P.2d 1127 

(Or. 1980) and State ex rei Neb. State Bar Ass'n v. Hollstein, 274 N.W.2d 508 (Neb. 1979). 
209. Valentine v. Stewart, 15 Cal. 387, 40 I (1860), reh 'g denied 15 Cal. 405 (1860); SHARSWOOD, supra note 

60, at 155 n.l. 
210. MODEL RULES Rule 1.8(a); RESTATEMENT§ 126. 
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Neither the acqms1t10n of interest nor the financial assistance transaction 
presents a conflict of consequence. To the extent that they do so present in 
particular cases, the conflicts are insufficiently grave to warrant denying clients 
the power to consider their circumstances and waive the conflict. 

B. THE STIR LITIGATION, ABUSE SYSTEM RATIONALE 

Although litigation, and especially excessive or unnecessary litigation, is often 
criticized in the United States, the intensity and breadth of disdain for litigation 
present in England never made the trip across the Atlantic. Worries about stirring 
litigation are far less weighty in the United States than in England. Litigation in 
the American culture is not viewed as universally evil such as it was in Christian 
Medieval Europe. Indeed, litigation has served to shape policy and social good in 
ways unknown in England. Frivolous litigation, to be sure, is to be discouraged 
and sanctioned, but there is no religious or universal societal evil that attaches to 
enforcing rights and imposing justified liabilities through court action. As such, 
devices that allow individuals to bring justified litigation are not against public 
policy. That difference allowed the growth and acceptance of contingent fees, 
dictated the American rule regarding fee shifting, and generally drove policies 
that allowed American courts to be more open than their English counterparts. 
Nonetheless, some courts continue to state a stirring litigation rationale for the 
acquisition of interest and financial assistance rules.211 

Historically, champerty and maintenance stirred litigation by the powerful 
against the weak? 12 Additionally, the malice element meant that litigation 
advanced by means of champerty or maintenance was by definition brought with 
ill intentions and was unlikely to be meritorious. United States courts early on 
recognized the parallel between maintenance and acceptable contingent fees: 
each made meritorious litigation possible by the weak against the powerful, a 
virtually opposite result from the imported doctrines' effect in England? 13 

Outside of the lawyer ethics rules, the law of champerty has diminished in 
importance, scope and effect.214 The notion that meritorious claims ought to be 
suppressed was never embraced by American courts; rather it was advanced by 
the organized bar as a means of serving the interests of the bar's leaders' 

211. Kandel, 563 A.2d 387; In re Brown, 692 P.2d 107 (Or. 1984) (Lawyer was disciplined for providing 
financial assistance to personal injury client without mention of claims' merits. "Payments or advances of this 
type for living expenses encourage either the commencement or continuance of legal proceedings."); Topps, 564 
N.E.2d at 198 (The Court voided loan agreements between lawyer and client because they violated the Code of 
Professional Responsibility. The Court maintained the harm is not to client but to justice system.). 

212. Radin, supra note II, at 64; RESTATEMENT § 36 cmt. b ("Maintenance and champerty ... Thought to 
breed needless litigation and to foster the prosecution of claims by powerful and unscrupulous persons."). 

213. McCallum, 173 N.E. at 831; Johnson, 151 N.W. 125; Sizer, 267 S.W. 922. 
214. See generally Susan Lorde Martin, Financing Plaintiffs' Lawsuits: An Increasingly Popular (and Legal) 

Business, 33 U. MICH. J.L. REFORM 57 (2000); see infra section Ill. C. 
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corporate clients.215 

· With sophisticated controls on frivolous litigation already in place, current 
acquisition of interest and financial assistance rules disproportionately prevent 
the bringing of meritorious claims, not frivolous ones. For the same reasons that 
lawyers are less likely to bring frivolous claims on contingent fee bases, lawyers 
are less likely to buy frivolous claims or support clients during litigation of 
frivolous claims.216 Giving lawyers a greater interest in claims is likely to reduce 
rather than increase the incidence of frivolous claim bringing. Lawyers, 
particularly those knowledgeable regarding the value of claims, will be unlikely 
to invest in weak, let alone frivolous claims. A lawyer investing in a frivolous 
claim would face a double disincentive: not only is she likely to lose her 
investment in the claim, but she risks litigation sanctions as wel1? 17 

C. THE CLIENT-GETTING RATIONALE 

The current restrictions on acquisition of interest and financial assistance are 
not sufficiently supported by a conflicts of interest rationale. To the extent that 
conflicts exist, they should be waivable ones? 18 Neither are they sufficiently 
supported by a stirring litigation rationale? 19 If these rules are to be sustained, 
they rest on a client-getting restriction rationale. 

From the time of its importation into the United States until ABA Opinion 288 
and the adoption of the expanded Model Code prohibitions in the 1960's, the 
primary rationale for maintenance and champerty law was the restriction of 
client-getting, with litigation stirring in the background.220 The client-getting 
rationale remains prominent. 221 

Client-getting restrictions have always been "grade B" ethics, more etiquette 

215. AUERBACH, supra note 56 at 42-50. 
216. Van Gieson v. Magoon, 20 Haw. 146, 149 (1910) ("If an attorney undertakes to pay (litigation 

expenses], he is more likely to do so in a meritorious claim than in one devoid of merit."). RESTATEMENT§ 35 
cmt.b. 

217. FED. R. Clv. P. II. 
218. See infra section III. A. 
219. See infra section 111.8. 
220. Sizer, 267 S.W. 922; McCallum, 173 N.E. 827; Johnson, 151 N.W. 125; Mytton, 211 S.W. Ill; Rein, 4 

N.W.2d 829; Ratner, 399 P.2d at 874 (Accusers conceded propriety of financial assistance as long as practice is 
not a regular one that would amount to client-getting activity.); Moore, 134 N.E.2d 324 (Court declined to 
discipline lawyer for financial assistance to client when payments were unrelated to attracting client.); New 
York City Bar Ass'n Comm. on Prof' I & Judicial Ethics, Op. 391 (1936) (permissible to make a loan as long as 
the practice does not produce client-getting); DRINKER, supra note 117, at 95 ("[A lawyer] may loan money to a 
client but not as a regular practice."). 

221. "(The financial assistance] rule precludes solicitation of clients with promise of living expense loans." 
RESTATEMENT§ 36 cmt c; Taylor, 648 So. 2d at 1991 (A lawyer gave used clothes and $200 for basic necessities 
to a client. The Court found no violation of 1.8(e) because the assistance was not "in connection with" 
litigation.); Arensberg , 553 N.Y.S.2d 859 (lawyer charged under both 5-103 and state judiciary law, sec 
488(2)-488 (2) which prohibits soliciting with promises of payment); Kandel, 563 A.2d 387 (Public reprimand 
for lawyer payments to client for car repairs to get to medical appointments. Court found that lawyer was not 
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than ethics?22 Much of the early restriction on client-getting was based on what 
were perceived to be unfair competitive devices among lawyers.223 A lawyer 
willing to advance funds to a client was at a competitive advantage. Arguably that 
advantage was unrelated to quality of service (although clients may feel that 
quality includes a willingness to serve the client's needs, including financial 
needs, every bit as much as it includes prompt returning of telephone calls and 
other service-related activities). Advantages unrelated to quality were once 
deemed inappropriately anti-competitive, and were suppressed in various ways 
by the bar?24 As recently as 1995, courts continued to occasionally suggest that 
an anti-competitive rationale for the financial assistance rule was appropriate?25 

In Carroll, the court disciplined a lawyer for providing financial assistance and 
suggested that advances are an "improper inducement" for retention, and that 
naturally a client will retain the lawyer who makes advances without regard to 
quality?26 But that suggestion is not fundamentally different from the assertion 
that a client will always choose the lawyer who charges the lowest fee, or who 
provides some other benefit that may be unrelated to quality. Appropriateness of 
fee competition is well established?27 These sorts of restrictions on practice have 
faded, with lawyers permitted to compete with one another on many levels. Most 
notable among such now unlawful restrictions are minimum fee schedules?28 

Bar-imposed minimum fee schedules were considered to be simply price
supporting, anticompetitive devices, meant to restrain a lawyer from taking a 
competitive advantage (a lower fee) that was unrelated to the quality of service 
provided. Since Goldfarb, such a rationale for the acquisition of interest and 
financial assistance rules, though once the prominent client-getting rationale, 
must fail. 

motivated by self-interest or personal gain. Court says there is a public policy to avoid unfair lawyer 
competition for clients and avoid acquisition of interest in litigation). 

222. DRINKER, supra note 117, at 211 ("Since there is no inherent malum in se in a lawyer's advertising ... or 
directly soliciting employment, [advertising and solicitation rules] are really rules of professional etiquette 
rather than of 'ethics.' "). 

223. /d. at 190-91, 211 n.6 (coupling advertising and solicitation with encroachment upon other lawyers's 
clients). 

224. E.g., bar-set minimum fee schedules, unlawful since Goldfarb v. Virginia State Bar, 421 U.S. 773 
( 1975); early anti-contact rule rationale included the unseemliness of attracting away other lawyers's clients, see 
DRINKER, supra note 117, at 190 (including discussion of anti-contact rule in chapter on lawyer duties to fellow 
lawyers); ABA Comm. on Ethics and Professional Responsibility, Formal Op. 17 and 124, applying Canon 9 
("Compensation for his services is an attorney's professional right and, [fellow lawyers are required to avoid 
interfering with that right.]"); restrictions on encroachment of other lawyers' clients, see DRINKER, supra note 
117, at 190-91. 

225. Attorney HH, 671 So. 2d 1293) (applying Model Rule 1.8(e), court expresses concern that permitting 
financial assistance would cause "bidding wars" for cases and lead to the further denigration of the legal justice 
system); In re Carroll, 602 P.2d 461 (Ariz. 1979). 

226. Carroll, 602 P.2d at 467. 
227. Bates v. Arizona State Bar, 433 U.S. 350 ( 1977); Goldfarb, 421 U.S. 773. 
228. See Goldfarb, 421 U.S. 773. 
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Since Bates v. Arizona State Bar/29 states have lacked power to discipline 
lawyers for truthful, non-misleading advertising of lawful services. Although 
discipline for misleading statements about services230 and many forms of 
in-person solicitation remain within the states' power to prohibit,231 poor taste 
and lack of professional dignity are not sanctionable.Z32 Arguably, the Supreme 
Court has reopened the prospect of discipline for lack of dignity by considering 
evidence of diminished respect for the legal profession in Florida Bar v. Went For 
lt.233 The restrictions upheld in Went For It were time, place, and manner 
restrictions, rather than blanket prohibitions of particular practices. While data 
could undoubtedly be generated regarding public disdain of lawyers who would 
buy claims or advertise support of personal injury clients through litigation, a 
substantial expansion of Went For It would have to occur to warrant using the 
dignity rationale to prohibit rather than regulate acquisition of interest or 
financial assistance. 234 

Advertisement of unlawful acts or practices is also appropriately disciplin
able.Z35 For example, a lawyer's truthful promise in an advertisement to engage 
in bribery or assaultive tactics on clients' behalf or that offers a prohibited 
contingent fee in a criminal matter236 would subject the lawyer to discipline237 

and in certain instances criminal liability as well.238 

But here the client-getting rationale for the acquisition of interest and financial 
assistance rules becomes circular. How would lawyer advertisements change if 
the ethics rules on acquisition of interest and financial assistance rules were 
abolished? They might sound something like: "We pay top dollar for good 

229. Bates, 433 U.S. 350. 
230. See, e.g., In re RMJ, 455 U.S. 191 (1982). 
231. Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447 (1978). 
232. Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626 (1985) (holding unconstitutional provisions 

such as DR 2-IOI(B), requiring advertisements be done "in a dignified manner."). 
233. Fla. Bar v. Went For It, 515 U.S. 618 ( 1995) (using data regarding client-getting practice's tendency to 

diminish public regard for the legal system in evaluating restrictions on the practice). 
234. For lower courts' application of the Went For It invitation to consider the reputation-damaging effects of 

advertising on the profession as a legitimate state interest, see Chambers v. Stengel, 256 F. 3d 397 (6th Cir. 200 I) 
(upholding Kentucky criminal statute imposing 30 day solicitation ban and recognized reputation of lawyers as 
a substantial state interest); Ficker v. Curran, 119 F.3d 1150, 1154 (4th Cir. 1997) (state of Maryland asserting 
protection of "reputation and dignity of the legal profession"); Moore v. Morales, 63 F. 3d 358 (5th Cir. 1997) 
(upholding Texas 30 day mail solicitation waiting period rule because Texas submitted public complaints 
regarding such solicitation); Revo v. Disc. Bd. of the Sup. Ct. of N .M., I 06 F. 3d 929 (I Oth Cir. 1997) (holding 
blanket ban on mail solicitation unconstitutional, indicated that 30 day ban would be permissible and agreed 
with New Mexico that protecting the perception of the legal system is a substantial state interest); John Phillips, 
Six Years After Florida Bar v. Went For It, Inc.: The Continual Erosion of First Amendment Rights, 14 GEO. J. 
LEGAL ETHICS 197 (2000). 

235. Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376 (1973); Bates, 433 U.S. 
at 384. 

236. MODEL RULES Rule 1.5(d)(2). 
237. Bates, 433 U.S. at 384. 
238. WAYNE R. LAFAVE, CRIMINAL LAW§ 6.4 (3d ed. 2000); MODEL PENAL CODE§ 5.03(1). 
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claims"; "We'll afford you a generous living allowance during litigation"; "Why 
wait years for your ship to come in? We pay up front for good claims."239 These 
sorts of ads, if truthful, may not be restricted unless the acts offered are unlawful. 
And today, the acts are made unlawful almost exclusively by the ethics rules 
themselves rather than by some extemallegal rule. 

Outside of the lawyer ethics rules, the law of champerty has diminished in 
importance, scope and effect. 240 In Massachusetts, "the common law doctrines of 
champerty, barratry, and maintenance [are] no longer ... recognized."241 In New 
York, courts have narrowed the doctrine, ruling that it only exists when some 
particular mischief or strife has resulted from the champertous conduct.242 

Similarly, the Florida Supreme Court has redefined champerty according to a 
"modem view."243 The Florida court suggested that "officious intermeddling is a 
necessary element" of champerty and that the law of champerty and maintenance 
is no longer defined in strict, formalist terms.Z44 In reality, this "modem view" 
may be closer to the original elements, which included malice. 245 Only the 
lawyer restrictions, and primarily the lawyer restrictions beginning with the 
Model Code in the late 1960's, sent courts into a strict formalist mode of 
application of the law of champerty and maintenance.246 In some states, 
remaining restrictions are tied to the notion that gambling, in this context 
speculation in claims, is against public policy,247 a notion that fades further into 
the 19th Century ethos with each passing year and each state that legalizes 
gambling or authorizes a lottery. A number of states, while appearing to have 
champerty restrictions that remain in force, have not enforced the restrictions for 
many years.Z48 

None of the currently legitimate rationales for restrictions on client-getting 
practices justifies a blanket ban on financial assistance or acquisition of interest as 
a client-getting device.249 Even where they do, provisions regulating rather than 

239. I am no ad man. Well polished, creative versions of these themes would no doubt appear in the 
marketplace. 
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device exists. A client may discharge a lawyer at any time for any reason. The current rule precludes a lawyer 
from offering a loan prior to the establishment of the lawyer client relationship, but nothing precludes a client 
from asking for a loan after the relationship begins and discharging a lawyer who declines to make the loan. 
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prohibiting acquisition of interest and financial assistance could be crafted to 
eliminate their use as client-getting devices. In this way, the conflicts and harm to 
third parties and the system could be isolated and regulated or permitted while 
prohibiting the use of acquisition of interest or financial assistance to attract 
clients. This is in essence of the distinction drawn by the Sizer court in the 1920's 
and the position taken by the Minnesota amendments liberalizing the practice of 
providing financial assistance?50 The exclusively client-getting restriction ratio
nale is a purely anti-competitve one: lawyers willing to advance financial 
assistance or buy claim shares would have an advantage over lawyers unwilling 
to make such arrangements. 

IV. A BRIEF NOTE ABOUT ECONOMICS 

A complete economic analysis of a market for claims251 is beyond both the 
scope of this article and my expertise. Nonetheless, a few things economic may 
be said here. 

There are currently very active markets for judgments and markets for 
unmatured contract claims. Those markets are the business of collection agencies 
and support the active trading of mortgage, credit card, business, and other debt. 
The market for tort judgments has grown more active in recent years, resulting in 
several successful investment corporations that purchase portions of judgments at 
a discounted rate, allowing a successful plaintiff to have funds in hand in 
exchange for the value of the judgment during appeal and enforcement.252 An 
expanded market for tort claims, particularly one that included lawyers as 
permissible players, would benefit tort victims, investors, and the tort system 
itself?53 The effects might be most positive on class action litigation.254 

Most fundamentally, restraints on voluntary transactions make markets less 
efficient. Lawyers and clients are currently constrained by the acquisition of 
interest rules from engaging in risk sharing transactions, despite a desire on the 
part of some lawyers and clients to enter such transactions. Restraints have a 
tolerated-but-negative economic effect when some external policy reason exists, 
the power of which exceeds the negative economic impact. The policy 
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underpinnings for the acqUisitiOn rules are weak and limited/55 leaving an 
unjustified negative economic impact to result from the enforcement of the 
acquisition rules. 

Markets are more efficient when the players in the market have knowledge. 
The market in unmatured claims, including tort claims, such as would be created 
by the abolition of the acquisition of interest rules, would add players with 
knowledge that are currently shut out of such markets. Lawyers to whom clients 
come for services, particularly personal injury services, have expertise in 
evaluating claims. The Restatement drafters recognized that among the advan
tages to allowing the analogous contingent fee are that lawyers would "encourage 
only those clients with claims having a substantial likelihood of succeeding" and 
that lawyers are "usually better able to assess the risk [of recovery] and bear it by 
undertaking similar arrangements in other cases."256 

Markets are more efficient when the players are more directly affected by the 
outcomes of market activity. Here again, a market for claims that involve lawyers 
more directly ought to produce a more efficient market. Lawyers are always 
interested in the outcome of their clients' matters. Abolition of the acquisition of 
interest rules would enhance that interest in an economically efficient manner. 

V. CONCLUSION 

The financial assistance and acquisition of interests rules ought to be abolished 
or substantially amended. Their history is shallow and weak rather than deep and 
strong as has been mythologized by the 201h Century organized bar. None of the 
three usual rationales support the rules in their current form. The rules present no 
genuine conflict of interest that is not otherwise present in ordinary, everyday 
lawyer-client relationships. To the extent that any true conflict exists, it is not the 
sort of grave conflict for which no informed waiver should be allowed. Rather, 
there are clear benefits to a client in the relationship that in many cases will 
outweigh the conflict risks. In such circumstances, waiver is permitted elsewhere 
in the conflicts rules and ought to be allowed here. To the extent that these rules 
continue with a conflicts rationale, the Texas and Minnesota modifications should 
prevail as they at least ameliorate the effects of ill-founded rules. 

The risks of system abuse through frivolous claims of aggressive lawyering are 
adequately guarded against by control systems not present in the heyday of 
maintenance and champerty law. Among other controls, Federal Rule of Civil 
Procedure 11 and other litigation abuse sanctions as well as malicious prosecu
tion actions obviate the need for the rules on the abuse-of-system rationale. If 
anything, furthering the interests of lawyers in the claims of their clients is likely 
to decrease rather than increase the incidence of frivolous claim bringing. 

255. See infra section Ill. 
256. RESTATEMENT§ 35 cmt. b. 
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The client-getting suppression of competition rationale is circular. Client
getting tactics that are distasteful are not sanctionable. If advertisements 
regarding financial assistance or acquisition offers are truthful, there remains 
only the "unlawful offer" objection to such client-getting tactics. The demolition 
of the criminal and tort champerty and maintenance law in most jurisdictions 
means that the only unlawfulness of these offers is created by the ethics rules 
themselves. If the ethics rules are not supported by either of the first two 
rationales, they fail to be supported by the third, since the third, in the absence of 
the others, represents a sort of bootstrapping problem: in client-getting rationale 
terms, the rules make their own unlawfulness rationale, which would otherwise 
not be the case. 

Abolition of these rules would allow lawyers to support clients and acquire 
claims, creating an efficient market for unmatured claims, including tort claims. 
It would eliminate the awkwardness of courts punishing innocent lawyer 
financial assistance to clients based on vacuous reasoning. It would close happily 
one more chapter on the self-interestedness of bar ethics rules. 


