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contained provisions similar to those struck down in the Ciwil
Rights Cases. The provisions began in section 201(a) of the Act,
which provided: “All persons shall be entitled to the full and
equal enjoyment of the goods, services, facilities, privileges, ad-
vantages, and accommodations of any place of public accommo-
dation, as defined in this section, without diserimination or
segregation on the ground of race, color, religion, or national
origin.”®® The definition encompassed inns, hotels, motels, res-
taurants, motion picture houses, and any establishment the op-
erations of which affected commerce® or the segregation of which
was supported by state action.'!

Both the House and Senate committees conducted extensive
hearings on President John F. Kennedy's proposal. In the
Senate, the Commerce Committee held twenty-three separate
sessions to consider the public accommodations provisions of
Senate bill 1732,1%2 reviewing statements from forty witnesses,
including government officials,'s® religious leaders,® and oth-

provisions of the fourteenth and fifteenth amendments, to regulate commerce
among the several States, and to make laws necessary and proper to execute
the powers conferred upon it by the Constitution.
H.R. Doc. No. 124, 88th Cong., 1st Sess. 14 (1963) (containing President Kennedy's message
to Congress regarding the bill).

Kennedy's proposals were introduced in the House as H.R. 7152, 88th Cong., 1st Sess.
(1963), and in the Senate as two separate bills, S. 1731, 88th Cong., 1st Sess. (1963),
containing the entire administration proposal, and S. 1732, 88th Cong., 1st Sess. (1963),
dealing solely with public accommodations. The Senate Judiciary Committee conducted
hearings on S. 1731, while the Senate Committee on Commerce conducted hearings on S.
1732. The House Judiciary Committee conducted hearings on the House measure.

159. Pub. L. No. 88352, §201(a), 78 Stat. 241, 243 (1964) (codified as amended at 42
U.S.C. §2000a(a) (1988)).

160. The Act defined the following establishments as “affecting commerce™: (1) inns,
hotels, motels, ete., providing lodging to transient guests, other than small guest houses;
(2) restaurants, cafeterias, etc., serving interstate travellers, or offering, as a substantial
portion of the food they serve or the products they-sell, items that have “moved in
commerce”; and (3) theaters, concert halls, sports arenas, ete., customarily presenting
films, performances, athletic teams, or other entertainment which “move in commerce.”
Id. §201(c), 78 Stat. at 243 (codified as amended at 42 U.S.C. § 2000alc)).

161, Id. §§ 201-207, 78 Stat. at 24346 (codified as amended at 42 U.S.C. § 2000a).

162. Civil Rights - Public Accommodations: Hearings on S. 1782 Before the Senate Comm.
on-Commerce, 88th Cong., 1st Sess. (1963).

163. Among them were United States Attorney General Robert Kennedy, Secretary
of State Dean Rusk, Secretary of Labor Willard Wirtz, Assistant Attorney General for
Civil Rights Burke Marshall, and the governors of South Carolina, Georgia, Florida,
Alabama, and Mississippi. See S. REP. No. 872, supra note 156, at 11-12, reprinted in 1964
U.S.C.C.A.N. at 2366.

164. Religious leaders included Dr. Eugene Carson Blake of the National Council of
Churches, Rabbi Irwin Blank of the Synagogue Council of America, and Father John F.
Cronin of the National Catholic Welfare Conference. Id.
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ers.’®® The House Judiciary Committee was equally thorough,
with one subcommittee spending twenty-two days in hearings
and an additional seventeen days in executive session.'

Constitutionally, the principal debate concerned whether the
bill would be based on the Fourteenth Amendment, placing it
squarely in opposition to the Civil Rights Cases, or on some other
ground, such as the increasingly expansive commerce power.!s
That concern was particularly apparent in the hearings before
the Senate Commerce Committee on Senate bill 1732, during
which several senators expressed their concern that by basing
its action on the Commerce Clause, Congress would be “stretch-
ing the Constitution” to allow federal control over noneconomic
areas more properly left in state hands.®® Others favored the
Fourteenth Amendment not because of concern for states’ rights,
but rather because they believed the Fourteenth Amendment’s
lofty language, speaking of equal protection of the law, was more
suitable to Congress’ purpose.’®® As one Senator noted,

165. For example, NAACP Executive Secretary Roy Wilkins, NFL. Commissioner Peter
Rozelle, and Baseball Commissioner Ford Frick. Id.

166. H.R. REp. No. 914, 88th Cong., 1st Sess. 17 (1964), reprinted in 1964 U.S.C.C.A.N.
2391, 2392.

167. As proposed by President Kennedy, the bill contained references to both grounds,
but a commerce power focus predominated:

[Flor example, the proposed title was “Interstate Public Accommodations
Act”; the introductory series of findings dealt almost entirely with commerce;
the commerce emphases, and the afterthought nature of the Fourteenth
Amendment reliance, were highlighted by the final “finding” that the “bur-
dens on and obstructions to commerce which are described above can best
be removed by invoking the powers of Congress under the Fourteenth
Amendment and the commerce clause of the Constitution”; and the coverage
provisions were entirely in commerce terms.
GERALD GUNTHER, CASES AND MATERIALS ON CONSTITUTIONAL LAw 159 n.4 (11th ed. 1985).

168. Civil Rights—Public Accommodations: Hearings on S. 1782 Before the Senate Comm.
on Commerce, supra note 162, part 1, at 66-67 (statement of Sen. A.S. Mike Monroney (D-
Okla.)); id. at 91 (statement of Sen. Strom Thurmond (D-S.C.)\.

169. Compare, for example, the statements in the Senate Commerce Committee hear-
ings of United States Attorney General Robert F. Kennedy, supporting the President’s
proposal, and Sen. John S. Cooper (R-Ky.), who introduced {(with Sen. Thomas Dodd (D-
Conn.) a public accommodations bill based solely on the Fourteenth Amendment:

MR. KENNEDY. . . . The Constitutional authority of Congress to enact this
law is derived from the commerce clause and the 14th amendment, but our
primary reliance is on the commerce clause.

The list of public accommodations covered . .. demonstrates that each
has a direct and intimate relation to the movement of persons and goods
across State lines, and in the words of the late Justice [Robert] Jackson:
[“]If it is interstate commerce that feels the pinch, it does not matter how
local the operation which applies the squeeze]”] (United States v. Women's
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I believe in this bill, because I believe in the dignity of man,
not because it impedes our commerce . . . . I like to feel that
what we are talking about is . . . an issue that involves the
morality of this great country of ours. And that morality, it
seems to me, comes under the 14th amendment, where we
speak about immunities and where we speak about equal
protection of the law.'%

Sportswear Ass'n, 336 U.S. 460, 464 (1949) . . . .

In addition to the commerce clause, we rely on Congress’ power under
the 14th amendment, to prohibit the denial of equal protection of the laws
to any person. . . . We recognize that in 1883 the Supreme Court held in
the Civil Rights Cases [that] Congress did not have power under the 14th
amendment to prohibit discrimination in privately owned places of public
accommodation . . . .

But in 80 years, much of the force of that decision has disappeared. State
regulation of private business has increased. State relationships with business
have become more varied and complex, and views of what action may be
attributed to the State have changed. . .

However, the 1883 decision has not been overruled and remains the law

of the land. It is for this reason that we rely primarily on the commerce
clause. . . . [Wle feel it is absolutely clear that Congress has the power to
end discrimination in places of public accommodation under the provisions
of the commerce clause.
SENATOR COOPER. . . . I do not suppose that anyone would seriously
contend that the administration is proposing legislation, or the Congress is
considering legislation, because it has been suddenly determined, after all
these years, that segregation is a burden on interstate commerce. We are
considering legislation because we believe . . . that all citizens have an equal
right to have access to goods, services, and facilities which are held out to
be available for public use and patronage.

If there is a right to the equal use of accommodations held out to the
public, it is a right of citizenship and a constitutional right under the 14th
amendment. It has nothing to do with whether a business is in interstate
commerce or whether discrimination against individuals places a burden on
commerce. It does not depend upon the commerce clause and cannot be
limited by that clause, in my opinion, as the administration bill would do. . . .

[TThe interstate commerce approach would grant only partial relief; it
would declare legislatively that the equal right of all citizens to use public
accornmodations is only applicable to businesses affecting interstate com-
merce, and would thus admit discrimination in other businesses. . . .

So, for these reasons, I hold that [S. 1591] is superior to the administration
bill. It would cover all businesses which are licensed by the State . . . and
which are held out for public use. . . .

If we are going to deal with this question of the use of public accommo-
dations, I think it imperative that Congress should enact legislation which
would meet it fully and squarely as a right under the 14th amendment, and
not indirectly and partially as the administration’s approach would do.

Rights under the Constitution apply to all citizens, and the integrity and
dignity of the individual should not be placed on lesser grounds such as the
commerce clause.

Id. at 23, 190-93.
170. Id. at 252 (statement of Sen. John O. Pastore (D-R.L)).
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Some in Congress thus had a moral desire to challenge the
Court to redefine the Fourteenth Amendment and to give Con-
gress the power to control the actions of individual business
owners as well as state governments.”* The Senate committee
chose to follow what appeared to be the constitutionally safer
course and relied instead solely on the Commerce Clause. In
doing so, the committee noted the language of Justice Stone in
United States v. Darby:*" “The motive and purpose of a regulation
of interstate commerce are matters for the legislative judgment
upon the exercise of which the Constitution places no restriction
and over which the courts are given no control.”*”® The committee
cited a number of cases in which Congress had successfully
discouraged “evil, dangerous or unwise practices” through appli-
cation of the Commerce Clause.™ Many of them, perhaps not
surprisingly, were the same cases Congress relied on in passing
the ill-fated first Child Labor Act in 1916.17 The House committee
reached similar conclusions with regard to the proper form of
the bill'"® On July 2, 1964, President Johnson signed the Civil
Rights Act of 1964 into law.

Almost immediately, however, challenges to the Act’s consti-
tutionality began in the courts. Before year’s end, two cases had
reached the Supreme Court: Heart of Atlanta Motel v. United
States,'™ challenging the provisions with regard to hotels and
motels, and Katzenbach v. McClung,™ challenging the provisions
relating to restaurants and cafeterias. In both cases, the Supreme
Court upheld Congress’ action.

Unlike the first failed congressional attempt to reverse the
Court’s child labor decision by purporting to have a different
constitutional basis for its new action, in the case of the Civil
Rights Act, Congress successfully evaded the precedent set in

171. See also S. Rep. No. 872, supra note 156, at 12, reprinted in 1964 U.S.C.C.A.N. at
2366 (“There is a large body of legal thought that believes the Court would either reverse
the earlier decision if the question were again presented or that changed circumstances
in the intervening 80 years would make it possible for the earlier decision to be
distinguished.”).

172. 312 U.S. 100 (1941).

178. S. REP. No. 872, supra note 156, at 13, reprinted in 1964 U.S.C.C.A.N. at 2367
(quoting Darby, 312 U.S. at 115).

174. Id. (citing Darby, 312 U.S. 100); Clark Distilling Co. v. Western Md. Ry., 242 U.S.
311 (1917); Hoke v. United States, 227 U.S. 308 (1913); Hippolite Egg Co. v. United States,
220 U.S. 45 (1911); Champion v. Ames, 188 U.S. 321 (1903).

175. Compare with the discussion supra notes 39-41 and accompanying text.

176. See H.R. REP. No. 914, supra note 166.

177. 379 U.S. 241 (1964).

178. 379 U.S. 294 (1964).
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the Civil Rights Cases decision by basing its 1964 law on the
Commerce Clause rather than the Fourteenth Amendment. The
Court used that fact as its means of distinguishing the 1964 Act
from the earlier 1875 Act:

Unlike Title II of the present legislation, the 1875 Act broadly
proscribed discrimination in “inns, public conveyances on land
or water, theaters, and other places of public amusement,”
without limiting the categories of affected businesses to those
impinging upon interstate commerce. In contrast, the applica-
bility of Title II is carefully limited to enterprises having a
direct and substantial relation to the interstate flow of goods
and people, except where state action is involved.'”®

The 1875 Act, the Court implied, might have passed constitu-
tional muster had Congress based it on the commerce power.1
This claim may be somewhat spurious, however, given the much
more limited reading of the Commerce Clause prior to the 1930’s.

A more interesting question, perhaps, is whether the Court
would have found the Act constitutional if, as Senator Pastore
and Senator Cooper advocated, it had been grounded entirely in
the Fourteenth Amendment. Given the societal changes in the
eighty years following the Ciwil Rights Cases, and particularly
the impact of the civil rights movement of the 1950’s and early
1960’s, the Warren Court—already known for its liberal social
ideals—might well have overturned the Ciwil Rights Cases out-
right if Congress had pressed the issue.’® If so, as in the child
labor example, Congress would have “succeeded” in reversing
the Court simply because the Court, due to a change in the
philosophy of its members, had itself changed.

179. Heart of Atlanta Motel, 379 U.S. at 250-51.

180. Finally, there is language in the Civil Rights Cases which indicates that the
Court did not fully consider whether the 1875 Act could be sustained as an
exercise of the commerce power. . . . [T]he Court went on specifically to
note that the Act was not “conceived” in terms of the commerce power and
expressly pointed out: . . .

“these remarks [as to lack of congressional power] do not apply to those
cases in which Congress is clothed with direct and plenary powers of
legislation over the whole subject . . . as in the regulation of com-
merce . ..."

Id. at 251 (quoting The Civil Rights Cases, 109 U.S. 3, 18 (1883)).

181. The Civil Rights Cases still have not been expressly overruled, although the Court
questioned the decision’s continuing vitality in Jones v. Alfred H. Mayer Co., 392 U.S.
409, 441 n.78 (1968) (noting that Katzenbach and Heart of Atlanta had rendered the
question of the decision’s continuing vitality largely academic).



576 WILLIAM AND MARY LAW REVIEW [Vol. 33:543

Relative to the Court’s relationship with Congress, one must
note that the Court showed great deference to the congressional
findings of fact underlying the Act. In Katzenbach, for example,
although the bill contained no congressional findings about the
impact of restaurant discrimination on commerce, the Court relied
on Congress’ conclusion that discrimination somehow affected
commerce in finding a rational basis for the provisions.?

Omnibus Crime Control and Safe Streets Act of 1968
The Initial Decision

Between 1953 and 1969, the Supreme Court, under the lead-
ership of Chief Justice Earl Warren, took a revolutionary ap-
proach to criminal law by greatly expanding the recognized rights
of criminal defendants®® and restricting the admissibility of im-
properly obtained evidence.!®

Although innovations such as the Miranda warning are viewed
today as routine by any viewer of television police dramas, many
received the Warren Court’s decisions with great skepticism.!
Three Supreme Court decisions were subject to particular deni-
gration:®¢ Mallory v. United States,’® which held that in the
federal system, arraignment must be made without unnecessary
delay;® Miranda v. Arizona,’® which held that an accused must
be advised, prior to interrogation, of his rights to silence and to
the assistance of counsel to protect his Fifth Amendment privi-
lege against self-incrimination;’® and United States v. Wade,*!

182. Katzenbach, 379 U.S. at 299 (“[W]hile no formal findings were made, . . . it is well
that we make mention of the testimony at [the congressional] hearings . . . of the burdens
placed on interstate commerce by racial discrimination in restaurants.”).

183. See, e.g., Miranda v. Arizona, 384 U.S. 436 (1966) (requiring recitation of certain
rights to a suspect).

184. See, e.g., Mapp v. Ohio, 367 U.S. 643 (1961} (excluding evidence seized in violation
of the Fourth Amendment).

185. See, e.g., 118 ConG. REC. 21,087 (1967) (statement of Rep. F. Edward Hébert (D-
La.)) (“It is a wonder . . . that the police can arrest anyone—under the rulings of the
present Supreme Court.”); id. at 21,197 (statement of Rep. Watkins M. Abbitt (D-Va.))
(“Apparently the majority of the members of the Supreme Court of America are more
interested in protecting the lawless than they are in preserving law and order . . . .”)

186. ApaM C. BRECKENRIDGE, CONGRESS AGAINST THE Court 4-5 (1970).

187. 354 U.S. 449 (1957).

188. Id. at 455.

189. 384 U.S. 436 (1966).

190. Id. at 467-69.

191. 388 U.S. 218 (1967).
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which held that an accused had the right to counsel at police
lineups.'°2

The Stealth Response

Congressional skepticism over the Court’s decisions turned into
action when Congress began consideration of the bill*3 that would
eventually become the Omnibus Crime Control and Safe Streets
Act of 1968.1%¢ Although most of the Act dealt with other matters,
Title II of the Act' sought directly to overturn those three
Supreme Court decisions. Senator John L. McClellan (D-Ark.),
Chairman of the Senate Subcommittee on Criminal Laws and
Procedures, set the tone for debate on the measure by remarking
that he was “unequivocally convinced . . . that something must
be done to alleviate the baleful effects of the Supreme Court’s
5to-4 Miranda decision.”®

Senator Sam J. Ervin (D-N.C.), in his opening remarks, more
specifically defined those “baleful effects,” stating:

[TThere is no question that these decisions have resulted in the
freeing of multitudes of criminals of undoubted guilt and have
unduly hampered legitimate law enforcement activities. The

192. Id. at 236-37.

193. 8. 917, 90th Cong., 1st Sess. (1967), in Controlling Crime Through More Effective
Law Enforcement: Hearings before the Subcomm. on Criminal Laws and Procedure of the
Senate Comm. on the Judiciary, 90th Cong., 1st Sess. 96-101 (1967) [hereinafter Senate
Crime Hearings; HR. 5037, 90th Cong., 1st Sess. (1967), in Anti-Crime Program: Hearings
before Subcomm. No. 5 of the House Comm. on the Judiciary, 90th Cong., 1st Sess. 1-6
(1967) [hereinafter House Crime Hearings). S. 917 and H.R. 5037, as originally proposed,
did not contain language aimed at reversing any Supreme Court decision. Instead, the
original bills contained President Lyndon B. Johnson's proposals to provide planning and
program grants to state and local governments and other organizations for crime control
and to establish a new Office of Law Enforcement and Criminal Justice Assistance in
the Justice Department. See also BRECKENRIDGE, supra note 186, at 2-3.

The language aimed at reversing the Supreme Court decisions, added to S. 917 in
committee, was taken from Senator John L. McClellan’s (D-Ark.) proposed S. 674, 90th
Cong., 1st Sess. (1967), in Senate Crime Hearings, supra, at 74. The version which finally
passed and was signed into law was nominally the House version, H.R. 5037, but the text
of the amended Senate bill had been substituted for the original language of the House
bill. (The House’s decision to adopt the Senate version, made on June 5, 1968, may have
been influenced by the assassination of Robert F. Kennedy and resulting anti-crime
sentiment.) The measure, which had earlier passed the Senate by a 72-4 vote, passed in
the House as well by a vote of 369-17. 114 CoNG. REC. 14,798, 16,300 (1968).

194. Pub. L. No. 90-351, 82 Stat. 197 (1968) (codified at 18 U.S.C. §§ 3501-3502 (1988)).

195, Id. at 210-11.

196. Senate Crime Hearings, supra note 193, at 4.
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situation must be rectified and the duty to do so devolves
rightly upon the Congress.'

From a constitutional standpoint, Congress’ desire to, in effect,
overturn Mallory did not appear to pose a great problem. The
Supreme Court had not decided Mallory on constitutional grounds,
rather its decision relied upon an interpretation of the Federal
Rules of Criminal Procedure.®® As such, it was within the power
of Congress to correct the Court’s interpretation of the Rule, as
it could with any federal statute.!®®

Miranda and Wade, however, appeared more difficult for Con-
gress to reverse. In both, the Supreme Court reached its decisions
by interpreting the Constitution rather than a statute—in Mir-
anda the Fifth Amendment privilege against self-incrimination,?®
and in Wade the Sixth Amendment right to counsel.?* As House
Judiciary Committee Chairman Emanuel Celler (D-N.Y.) warned,
legislation appearing to overturn a Court decision but destined
to be itself declared unconstitutional would be “a cruel hoax on
citizens for whom crime and the fear of crime are the facts of
life. . . . It is built on false premises. Its promisés are illusory.”2:?

Others in Congress, however, expressed the belief that Con-
gress could attack the Court’s constitutional interpretation head-
on and win: “I refuse to concede . . . that the elected represen-

197. Id.

198. Mallory v. United States, 354 U.S. 449, 451-53 (1957). The Court addressed appli-
cation of FED. R. CriM. P. 5(a) which stated:

An officer making an arrest under a warrant issued upon a complaint or
any person making an arrest without a warrant shall take the arrested
person without unnecessary delay before the nearest available commissioner
or before any other nearby officer empowered to commit persons charged
with offenses against the laws of the United States. When a person arrested
without a warrant is brought before a commissioner or other officer, a
complaint shall be filed forthwith.
Id. (prior to 1972 amendment).

199. See, e.g., S. REp. No. 1097, 90th Cong., 2d Sess., reprinted in 1968 U.S.C.C.A.N.
2112, 2126 (quoting subcommittee testimony of the Honorable Alexander Holtzoff, United
States District Judge for the District of Columbia) (“This doctrine was predicated not on
any constitutional principal, but merely is a procedural matter as a sanction or a means
of enforcing rule 5 of the Federal Rules of Criminal Procedure . . . . Since this rule is
not based on any constitutional principle, it can be changed by legislation.”); 1d. (quoting
subcommittee testimony of California Attorney General Thomas C. Lynch) (“Since the

. . rule was formulated in the exercise of the Supreme Court’s supervisory powers over
lower Federal courts, and has never been considered a constitutional requisite, no
constitutional obstacle is imposed in the way of its legislative repeal.”).

200. U.S. ConsT. amend. V; se¢ Miranda v. Arizona, 384 U.S. 436, 467-79 (1966).

201. U.S. ConsT. amend. VI; see United States v. Wade, 388 U.S. 218, 236-37 (1967).

202. 114 Cong. REc. 16,066 (1968).
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tatives of the American people cannot be the winner in a con-
frontation with the U.S. Supreme Court,” declared House Minority
Leader Gerald R. Ford (R-Mich.)2® “To admit that is to admit
that the American people cannot control the U.S. Supreme
Court.”2

In the case of § 3501,2% directed at Miranda, Congress seemed
to rely primarily on hope that, by building a careful record of
its decision to pass the section, it could persuade the Court to
see the error of its ways. As the Judiciary Committee’s report
on the bill noted, the legislative process of hearings and debate
makes it possible for Congress to examine the various facets of
an issue with greater precision than a court limited to the facts
of a particular case.?®

203. Id. at 16,073.
204. Id.
205. Section 3501 provided, in pertinent part, that:
(a) In any criminal prosecution brought by the United States or by the
District of Columbia, a confession . . . shall be admissible in evidence if it
is voluntarily given. Before such confession is received in evidence, the trial
judge shall, out of the presence of the jury, determine any issue as to
voluntariness. If the trial judge determines that the confession was volun-
tarily made it shall be admitted in evidence and the trial judge shall permit
the jury to hear relevant evidence on the issue of voluntariness and shall
instruct the jury to give such weight to the confession as the jury feels it
deserves under all the circumstances.
(b) The trial judge in determining the issue of voluntariness shall take
into consideration all the circumstances surrounding the giving of the con-
fession, including (1) the time elapsing between arrest and arraignment of
the defendant making the confession, if it was made after arrest and before
arraignment, (2) whether such defendant knew the nature of the offense with
which he was charged or of which he was suspected at the time of making
the confession, (3) whether or not such defendant was advised or knew that
he was not required to make any statement and that any such statement
could be used against him, (4) whether or not such defendant had been
advised prior to questioning of his right to the assistance of counsel; and (5)
whether or not such defendant was without the assistance of counsel when
questioned and when giving such confession.
The presence or absence of any of the above-mentioned factors to be taken
into consideration by the judge need not be conclusive on the issue of voluntar-
iness of the confession.
18 U.S.C. § 3501(a), (b) (1988) (emphasis added). The italicized language placed the Act in
direct conflict with the Miranda decision, which absolutely required that the accused be
warned of his right to remain silent; of the fact that anything said could be used against
him; of his right to have an attorney present during questioning; and of his right to have
an attorney appointed to represent him if he could not afford one. Miranda v. Arizona,
384 U.S. 436, 479 (1966).
206. See S. Rep. No. 1097, supra note 199, at 47, reprinted in 1968 U.S.C.C.A.N. at
2133; see also id. at 46-47, 1968 U.S.C.C.A.N. at 2132-33 (quoting subcommittee testimony
of Chief Judge J. Edward Lumbard of the United States Court of Appeals for the Second
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Passage of this bill with all of its legislative history —the record

of the subcommittee hearings and all of the underlying social

policies bearing on this issue and taken into account by Con-

gress—will furnish an excellent record that will hopefully make

an impression on some of the Supreme Court Justices.?” .
‘After all, the Court had recognized its willingness to defer to
such congressional efforts just three years earlier in Katzenbach
v. McClung.2®

The Senate report also noted that the Miranda opinion con-

tained something of an open invitation for Congress or the States
to legislate alternatives to the specific procedural framework the
opinion created.*® As Chief Justice Earl Warren wrote for the
majority:

[TThe Constitution does not require any specific code of pro-
cedures for protecting the privilege against self-incrimination

Circuit). Judge Lumbard stated:

In my opinion, it is most important that the Congress should take some
action in the important areas I have discussed. The legislative process
permits a wide variety of views to be screened and testimony can be taken
from those who know the facts and those who bear the responsibility for
law enforcement.

The legislative process is far better calculated to set standards and rules
by statute than is the process of announcing principles through court decision
in particular cases where the facts are limited. The legislative process is
better adapted to seeing the situation in all its aspects and establishing a
system and rules which can govern a multitude of different cases.

Judges seldom have before them all those who are the best informed
regarding practical problems and the difficulties in living with any proposed
change in the law. Judges usually are advised only by the parties in the
case; the parties want to win the case and do not always care about general
principles of wider application.

. . . [I}t is because the Congress and the legislatures of the States have
taken so little action in the field of criminal justice that the courts have
more and more chosen to lay down rules which have the force of law until
changed, and which all too frequently come to us in the form of new
constitutional principles which then can be modified only by constitutional
amendment.

Id.

207. Id.; see also id. (quoting California Att'y Gen. Lynch). Mr. Lynch stated:
The bill under consideration sets out factors bearing on the voluntariness of
confessions. If findings of fact are made by Congress that demonstrate the
relevance and importance of these factors, and their superiority over the
rules laid down in Miranda, it would seem that the Court would have little
choice but to defer to the expert judgment of Congress. Accordingly, I
consider the bill constitutional . . ..

Id.

208. 379 U.S. 294 (1964).

209. S. ReP. No. 1097, supra note 199, at 50-51, reprinted in 1968 U.S.C.C.A.N. at 2137
(quoting Miranda, 384 U.S. at 467).
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during custodial interrogation. Congress and the States are
free to develop their own safeguards for the privilege, so long
as they are fully as effective as those described . . . in inform-
ing accused persons of their right of silence and in affording
a continuous opportunity to exercise it.2°

The Court did not intend, however, by that invitation to give
Congress carte blanche to reverse its decision. The Court’s lan-
guage—‘“so long as they are fully as effective as those
described”#! —seemed to indicate that the procedures it set down
were intended to exemplify the minimum required to protect the
Fifth Amendment rights of the accused.?? Anything less would
be unconstitutional?’®* As the opinion remarked: “[Tlhe issues
presented [in Miranda] are of constitutional dimensions and must
be determined by the courts. . . . Where rights secured by the
Constitution are involved, there can be no rule making or legis-
lation which would abrogate them.”2

Part of Congress’ hopes for the survival of Title II in the face
of Miranda’s requirements rested on the fact that Mirande had
been a five-to-four decision. Senator MeClellan, author of the
portion of Title II directed at Miranda, expressed optimism that
at least one Justice, faced with a clear statement from Congress,
might change “on the side of law and order instead of continuing

210. Miranda, 384 U.S. at 490; see also id. at 467:

It is impossible for us to foresee the potential alternatives for protecting
the privilege which might be devised by Congress or the States in the
exercise of their creative rule-making capacities. Therefore we cannot say
that the Constitution necessarily requires adherence to any particular solu-
tion for the inherent compulsions of the interrogation process as it is
presently conducted. Our decision in no way creates a constitutional strait-
jacket which will handicap sound efforts at reform, nor is it intended to
have this effect. We encourage Congress and the States to continue their
laudable search for increasingly effective ways of protecting the rights of
the individual while promoting efficient enforcement of our criminal laws.

211, Id. at 490.

212. BRECKENRIDGE, supra note 186, at 59-60.

213. This concern may have moved the Senate Judiciary Committee, with an eye
toward making a favorable record for later review by the Court, to remark in its report
on the measure:

The committee is of the view that the legislation proposed in . . . title II
would be an effective way of protecting the rights of the individual and
would promote efficient enforcement of our criminal laws. . . . [A] civilized
society could not be more fair to persons accused of crime, as the constitu-
tional rights of defendants in criminal cases would be fully protected and
respected by the safeguards in this proposed legislation.

S. Rep. No. 1097, supra note 199, at 51, reprinted in 1968 U.S.C.C.A.N. at 2137.

214. Miranda, 384 U.S. at 490-91.
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to insist on a position that obviously does work to the advantage
of criminals.”?%

McClellan did not, however, wish to pursue the one option by
which Congress could be certain to make an impression on the
Court: a constitutional amendment.?’®¢ His primary concerns were
the difficulty of achieving the ratification of an amendment and
the delay involved in the ratification process; the evils of the
Court’s decisions, he argued, should be dealt with immediately,
and therefore, by a statute.2?

The arguments for passage of § 3502,2® which targeted Wade,
were less carefully crafted than those for § 3501, despite the fact

215. BRECKENRIDGE, supra note 186, at 59 (quoting Senate Crime Hearings, supra note
193, at 180). McClellan, hoping that a change in the makeup of the Court might gain him
that one vote, said: “The Supreme Court changes. You cannot depend on it being stable.
I hope we get men on the Court in time who will decide that this Court was wrong. I
hope it will become a reality and not only a probability.” Id. at 66. His hope may not
have been a vain one—by 1969, two members of the Miranda majority, Chief Justice
Warren and Justice Fortas, had left the court, and Chief Justice Burger and Justice
Blackmun replaced them. One Miranda dissenter, Justice Clark, also left the Court, only
to be replaced by Justice Thurgood Marshall, who proved to be a staunch advocate of
the rights of the accused.

216. The version of Title II approved by the Senate committee did, however, contain
an alternate means of attacking Miranda. Section 3502 of the committee bill (in the
committee bill, the Wade provisions were §3508) attempted to withdraw federal court
jurisdiction to review decisions of state courts regarding the admission of voluntarily
made admissions or confessions. S. 917, 90th Cong., 2d Sess. § 3502 (1968) (Senate Judiciary
Committee version), 42 S. REP. No. 1097, supra note 199, at 10. This proposal was
apparently based on Congress’ constitutional powers to control the organization of inferior
federal courts and to regulate the appellate jurisdiction of the Supreme Court. U.S.
ConsT. art. III, §§ 1, 2, cl. 2. Senator Sam J. Ervin, Jr. (D-N.C.), who originally proposed
the measure, argued that it would place responsibility for such decisions where they
belonged, with state trial courts and courts of appeals, rather than with a federal review
court far removed from the first hand knowledge of the trial judge and jury. BRECKEN-
RIDGE, supra note 186, at 59.

Senator Wayne Morse (D-Or.), a Title II opponent, said of this proposal:

[Wle find in the bill . . . sections that withdraw jurisdiction over several

issues from the federal courts. . . . I find these the most repugnant sections

of the whole bill. . . . [It] smacks of a court packing scheme: When you do

not like the decision, change the judges. Or when you do not like the decision,

withdraw the jurisdiction.
114 Cone. REC. 11,595-96 (1968); see also id. at 12,293 (statement of Sen. Hiram L. Fong
(D-Haw.)) (“[T]he exceptions and regulations clause does not give the Congress the power
to abolish Supreme Court review in every case involving a particular subject. . . . To
interpret that clause otherwise would give the Congress the power to destroy the essential
function of the Supreme Court in our Federal system.”). The provision was eliminated
by the full Senate in a 52-32 vote. Id. at 14,777.

217. BRECKENRIDGE, supra note 186, at 58.

218. The proposal, denominated as § 3503 in the Senate committee version of the bill,
read as follows:

The testimony of a witness that he saw the accused commit or participate
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that Wade lacked Miranda’s express invitation from the Court
for Congress to experiment. Presumably, Congress intended the
arguments made in favor of the Miranda section to apply to
§ 3502 as well.

Discussion of the section and the Wade decision it attacked,
both in committee and in Congress, was limited. The Senate
committee report noted only, without specific evidence, that the
decision “struck a harmful blow” to efforts to control crime, and
that the decision had nothing in the Constitution to justify it.2®

Although Congress may have believed that, in Title II, it had
fashioned a constitutional means of reversing the Supreme Court’s
decisions in Miranda and Wade, history has not yet proven
Congress correct. After twenty-two years, neither section has
faced a challenge before the Supreme Court2® The reason for
this silence is that Congress’ actions, once taken, were not im-
plemented by those responsible for putting them into effect.

In a memorandum issued on June 11, 1969, the Nixon Justice
Department instructed all United States Attorneys to, in effect,
ignore Title II in most cases:

Aside from any constitutional issues . . . it is impossible to
predict how much weight a particular court will give to the
absence of one of the factors mentioned [in Title II]. For this
reason, the only safe course for federal investigative agents,
and for such United States Attorneys as may have occasion to
talk with defendants, is fo continue their present practice of
giving the full Mirande warnings.®!

in the commission of the crime for which the accused is being tried shall be
admissible into evidence in a criminal prosecution in any trial court ordained
and established under article III of the Constitution of the United States;
and neither the Supreme Court nor any inferior appellate court . . . shall
have jurisdiction to review, reverse, vacate, modify, or disturb in any way
a ruling of such a trial court . . . admitting in evidence . . . [such] testi-
mony . ...
S. 917, supra note 216, at § 3503 (Senate Judiciary Committee version), in S. REP. No.
1097, supra note 199, at 10. This language conflicted with the holding in Wade that in
some cases the testimony of an eyewitness who had previously identified the accused in
a lineup when accused’s counsel was not present might not be admissible. Following the
defeat in the full Senate of the original § 3502, see discussion supre note 216, this
provision became new § 3502. The full Senate later eliminated the language restricting
federal appellate jurisdiction by a 50-31 vote. The resulting Act, therefore, applied only
to federal and not to state criminal prosecutions. See 18 U.S.C. § 8502 (1988).
219. S. Rep. No. 1097, supra note 199, at 53, reprinted in 1968 U.S.C.C.A.N. at 2139.
220. See infra notes 225-26.
221. Memorandum No. 584, Supp. No. 3 from the Dep't of Justice to U.S. Attorneys
(June 11, 1969), reprinted in 115 CoNG. REC. 23,236 (1969).
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This instruction to federal prosecutors was, in retrospect, some-
what surprising given then-candidate Richard M. Nixon’s strong
endorsement of the Title II proposal in a position paper released
during the 1968 presidential campaign.?®® Viewed cynically, Nix-
on’s campaign statement may have been intended primarily to
draw a distinction between himself and the Democrats on the
“law and order” issue,? rather than as an endorsement of the
constitutionality of the proposed legislation. Once in office, the
Nixon administration may have belatedly realized that Title II,
although clear in its symbolic intent, was vague in its applica-
tion.224

In any case, although Congress may have sent a signal to the
Court of its disapproval of Miranda, the practical effect of § 3501
remains negligible. Later administrations have not strayed from
Nixon’s lead in following Miranda rather than § 3501, and, as a
result, the section has never faced a constitutional challenge
before the Supreme Court.?

222. Richard M. Nixon, Toward Freedom from Fear (May 8, 1968) (position paper on
crime), reprinted in 114 CoNeG. REC. 12,936-38 (1968).

The . . . decisions of the high court have had the effect of seriously ham-
stringing the peace forces in our society and strengthening the criminal
forces. The balance must be shifted back toward the peace forces in our
society and a requisite step is to redress the imbalance created by these
specific court decisions. I would thus urge Congress to enact proposed
legislation that—dealing with . . . Miranda . . .—would leave it to the judge
and the jury to determine both the voluntariness and the validity of any
confession. And I think they point up a genuine need—a need for future
presidents to include in their appointments to the United States Supreme
Court men who are thoroughly experienced and versed in the criminal laws
of the land.

Id. at 12,937-38. See generally FRED P. GRAHAM, THE SELF-INFLICTED WOUND 305-32 (1970)
(discussing the history of Title II's passage).

223. The day before the Nixon statement was released, President Lyndon B. Johnson
sent a letter to Senator Mike Mansfield (D-Mont.), the majority floor leader, urging
passage of the proposals in Title I of the Omnibus bill. The letter made clear Johnson’s
opposition to Title II, stating: “We can best do this by: ... [nJot encumbering the
legislation with provisions raising grave constitutional questions . . . .” President’s Let-
ter to the Majority Leader of the Senate regarding the Crime Control and Safe Streets
bill, 4 Pus. PAPERs 772, 773 (May 9, 1968), reprinted in 114 Cong. REc. 12,450 (1968).

224. Former President Johnson expressed similar reservations regarding the efficacy
of the Act. Statement by the President upon Signing the Omnibus Crime Control and
Safe Streets Act of 1968, 4 Pus. PAPERS 981, 983 (June 19, 1968) (referring to “the
provisions of Title II, vague and ambiguous as they are”).

225. The constitutionality of § 3501 has, however, received some support in the United
States Courts of Appeals. See, e.g., United States v. DiGiacomo, 579 F.2d 1211, 1219 (10th
Cir. 1978) (Barrett, C.J., dissenting):

The Supreme Court has not been called upon to rule on the constitution-
ality of 18 U.S.C. § 3501(b). To be sure, the Supreme Court is the final and



1992] INTERPRETATIONS OF THE CONSTITUTION 585

Section 3502, designed to “repeal” Wade, has proven similarly
" ineffective.?® As one commentator wrote:

As a practical matter, the Congressional [response to Wade]
has proved to be meaningless. The inferior federal courts have
considered themselves bound by the Supreme Court’s reading
of the Constitution rather than that of the Congress and have
appeared to ignore the new statute. It exists on the books
more as the expression of a legislative hope than as a binding
rule of decision, and it will presumably continue in this posture
until the Supreme Court, if it ever does, overrules or modifies
its identification decisions.

. . . [Congress] appeared to overlook completely the threat
to the conviction rate inherent in the impatience of juries with
prosecution cases limited to incourt identification. It showed
no awareness of the values that may reside, for the prosecution
as well as for the defense, in tightening up pretrial identifi-

ultimate arbiter of any constitutional issue raised involving its applicability.
That, however, is no reason for this court to “bury its head in the sand” in
avoidance of the provisions of § 3501, supra.

) The Congress, in obvious recognition of society’s needs in the area of
effective administration of the criminal justice system, enacted § 3501, . . .
in order to vitalize the *totality of the circumstances” rule which, in my
judgment, is both common sensed and fair. It does not abolish the Miranda
guidelines, but instead it places them in proper focus based upon the totality
of all of the facts and circumstances surrounding the confession or admission
against one’s Fifth Amendment interest. It avoids a mechanical, unrealistic
application of Miranda.

[In cases where incriminating disclosures are voluntarily made without
coercion, and hence not violative of the Fifth Amendment, but are obtained
in violation of one of the Miranda prophylaxes, suppression is no longer
automatic. Rather, we weigh the deterrent effect on unlawful police conduct,
together with the normative Fifth Amendment justifications for suppression,
against “the strong interest under any system of justice of making available
to the trier of fact all concededly relevant and trustworthy evidence which
either party seeks to adduce . .. ."”
Id. (quoting Brewer v. Williams, 430 U.S. 387, 424 (1977) (Burger, C.J., dissenting) and
Michigan v. Tucker, 417 U.S. 433, 450 (1974)).

226. Federal appellate courts faced with questions implicating § 3502 have either
declined to address its constitutionality or have interpreted the statute contrary to the
obvious intent of Congress, so that it did not conflict with Wade. See, e.g., United States
v. Johnson, 461 F.2d 1165 (5th Cir. 1972); United States ez rel. Reed v. Anderson, 461
F.2d 739 (8d Cir. 1972); United States v. Serio, 440 F.2d 827 (6th Cir.), cert. denied, 404
U.S. 838 (1971); United States v. Valez, 431 F.2d 622 (8th Cir. 1970); United States v.
Butler, 426 F.2d 1275 (ist Cir. 1970), cert. denied, 401 U.S. 978 (1971); United States v.
Bennett, 409 F.2d 888 (2d Cir.), cert. denied, 396 U.S. 852 (1969); United States v. Levi,
405 F.2d 380 (4th Cir. 1968).



