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6. Results-Oriented Jurisprudence

Admittedly, rejecting the tangibility paradigm and applying the prag-
matic strategy may amount to results-oriented jurisprudence inconsistent
with the aims of the drafters of U.C.C. Article 2. After all, it would be
incorrect to say the drafters intended the statute of frauds to be satisfied
by a tape recording. The official commentary to section 2-201, as well as
related definitional provisions in section 1-201(39) and 1-201(46), indi-
cate that the drafters took a paradigmatic pencil-and-paper approach.!6!

This objection, however, must be answered using two fundamental
aims of the drafters. First, the U.C.C. should be interpreted flexibly in
order to promote commercial development. Second, the freedom of par-
ties to contract with one another in a manner they find efficient should
not be abridged.162 The proposed legislative modifications and judicial
re-interpretations call for Article 2 and the relevant definitions in Article 1
to be changed in the light of technology and culture in the currency ba-
zaar. If legislatures adopt these changes, then the pragmatic justification
for the inclusion of foreign exchange transactions in Article 2 is strength-
ened. Surely the drafters would prefer to see their sales law “work” for this
market through some modest, constructive tinkering rather than wholly
exempting the market from the law.

Judge Posner—hardly an exponent of judicial activism—provided an
illustration of useful tinkering consistent with the drafters’ fundamental
aims. In Monetti, S.P.A. v. Anchor Hocking Corporation,'®® he confronted the
issue of whether a memo that precedes the actual formation of a contract
constitutes a writing which satisfies section 2-201. Posner overcame the
perfect tense contained in the statutory language, which says the writing
must be sufficient to show that a contract “has been” made. The plain
meaning is obvious: contract first, writing second. Nevertheless, Posner
held that a pre-contractual writing that indicates acceptance of all the es-
sential terms of an offer satisfies section 2-201(1).164 Posner reasoned that
a rule of strict temporal priority is unnecessary where one party unilater-
ally performs its obligations under the alleged contract. The plaintiff who
sought to enforce the contract had conveyed all of its inventory, records,
and other assets to the defendant who invoked the statute of frauds. This
unilateral performance is unthinkable unless a contract exists.

ship of the Statute of Frauds, 26 Harv. L. Rev. 329 (1913); Crawford Henning, The Orignal Drafis
of the Siatute of Frauds and Their Authors, 61 U. Pa. L. Rev. 283 (1913); Justice Stephen &
Frederick Pollack, Section Seventcen of the Statute of Frauds, 1 Law. Q. Rev. 1 (1885).
161. U.C.C. §§ 2-201, 1-201(39), 1-201(46). U.C.C. § 2-201 cmt. 1 states:
The required writing need not contain all the material terms of the contract and
such material terms as are stated need not be precisely stated. All that is required is
that the writing afford a basis for believing that the offered oral evidence rests on a
real transaction. It may be written in lead pencil on a scratch pad.
This comment also indicates the drafters’ aim to minimize the number of terms a “writing”
must contain. See also Bazak Int’l Corp. v. Mast Industries, Inc., 538 N.Y.S.2d 503, 508 (1989);
1 StatE oF NEw YORK, REPORT OF THE Law RevisioN CoMM’N FOR 1954, at 117-18 (1954)
(memorandum by K.N. Llewellyn).
162. See U.C.C. § 1-102(3) & cmt. 2; 1 HAwkLAND, supra note 155, § 1-102:12 (1984).
163. 931 F.2d 1178, 1182 (7th Cir. 1991).
164. Id. at 1182, 1185.
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Posner’s flexible approach to the language of section 2-201 is applica-
ble to a tape-recorded spot foreign-exchange trade that lacks any eviden-
tiary writing. The partial performance exception to the statute of frauds,
set forth in U.C.C. section 2-201(3)(c), reinforces such an approach.!65
That exception states that a contract that fails to satisfy section 2-201(1)
“but which is valid in other respects is enforceable . . . with respect to
goods for which payment has been made and accepted or which have
been received and accepted.”'%® Suppose DBS delivers 120 million yen to
Citibank on the value date whereas Citibank fails to deliver $1,153,846.15.
Without a contract, DBS would not deliver the yen, just as the plaintiff in
Monetti would not have turned over its entire business to the defendant
without a pre-existing (albeit oral) contract. Accordingly, a formalistic in-
terpretation of the writing requirement in the statute of frauds would be
unwarranted. The only reasonable inference from the facts is that a con-
tract exists and should be enforced. In sum, Posner-like tinkering is justifi-
able in contexts where the facts, and the basic aims of the drafters,
demand enforcement of an oral contract.

C. Case Two: The Costs and Benefits of Confirmations
1. The Tangibility Paradigm Again

Case Two is a paradigmatic situation envisioned by section 2-201(2): a
deal made orally, evidenced by a subsequent confirmation slip.!67 Be-
cause the confirmations are unsigned or transmitted electronically, they
do not comply with the requirements of U.C.C. section 2-201(1). How-
ever, the merchant’s exception of section 2-201(2) provides that:

[b]letween merchants if within a reasonable time a writing in con-

firmation of the contract and sufficient against the sender is re-

ceived and the party receiving it has reason to know its contents,

it satisfies the requirements of subsection (1) against such party

unless written notice of objection to its contents is given within

10 days after it is received.!68
Strictly speaking, this provision is not an “exception” to the statute of
frauds but rather “an alternate method of satisfying the writing require-
ment” of section 2-201(1) that is available for merchants,169

165. Curiously, Posner does not discuss this exception in detail in the Monetti opinion.

166. U.C.C. §2-201(3)(c). A three-pronged definition of “acceptance” is set forth in
U.C.C. § 2-606.

167. Monetti, 931 F.2d 1178; see also Mid-South Packers, Inc. v. Shoney’s Inc., 761 F.2d
1117 (5th Cir. 1985) (involving an oral offer to sell followed by a written invoice). The non-
paradigmatic situation is the reverse: a writing is prepared before the actual formation of the
contract. See supra notes 163-66 and accompanying text.

168. U.C.C. § 2-201(2).

169. Migerobe, Inc. v. Certina USA, Inc., 924 F.2d 1330, 1334 (5th Cir. 1991). Accord-
ingly, some commentators provide a misleading explanation of U.C.C. § 2-201(2). Ses, e.g.,
Scarborough, supra note 108, at 20.

A “merchant” is defined in U.C.C. § 2-104(1) as:

a person who deals in goods of the kind or otherwise by his occupation holds him-
self out as having knowledge or skill peculiar to the practices or goods involved in
the transaction or to whom such knowledge or skill may be attributed by his employ-
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Accordingly, one way of satisfying the statute of frauds is to require a
written confirmation between parties like Citibank and DBS.17¢ Case Two,
then, involves the exchange of written confirmations between dealing
banks after the banks’ traders conclude their recorded telephonic com-
munication. The confirmations identify the currencies involved, the
buyer and seller of the currencies, the exchange rate between the curren-
cies, the amount of currencies to be delivered, and the value date. A cost-
benefit analysis of the exchange of confirmations pursuant to the statute
of frauds indicates that requiring this exchange does not serve the needs
of the market.

Llewellyn envisioned parties like Citibank and DBS making contracts
by telephone:

These days we are making contracts over the long-distance
telephone as an increasingly standard practice. Decent business-
men having made a contract over the long-distance telephone
confirm before five o’clock or close of business that day. As the
statute now stands, any crook who wishes to play it both ways
against the middle has only to fail to communicate [i.e., to an-
swer the counterparty] and the other guy is stuck. He can hold
him or get out according to the market.

This happy opportunity for fraud is unfortunately being in-
dulged in to a considerable extent.

We think that the machinery provided in the section [sec-
tion 2-201(2)], not by any means wholly satisfactory, at least is a
safeguard against this particular type of abuse and fits the prac-
tice of constantly closing deals at a distance, and orally.!7}

ment of an agent or broker or other intermediary who by his occupation holds

himself out as having such knowledge or skill.

Surely, Citibank and DBS are merchants because they deal in currency, satisfy the
“knowledge or skill” test, or meet the attribution test.

There is no brightline test for what constitutes a “reasonable time.” It “depends on the
nature, purpose and circumstances” of the action that is required. U.C.C. § 1-204(2). Be-
cause of the short-term volatility of exchange rates, a “reasonable time” may be a shorter
period in the context of the currency bazaar than in other markets. Se, e.g, Lish v.
Compton, 547 P.2d 223, 227 (Utah 1976) (holding that twelve days was not a “reasonable
time” with respect to the wheat market in which prices fluctuated rapidly).

The correct approach to U.C.C. § 2-201(2) appears to be that it is an exception to the
signature requirement, not the writing requirement. U.C.C. § 2-201(2) states that a writing
must be “sufficient against the sender.” This phrase implies that while a written confirmation
is required, the signature of the recipient on the confirmation is not needed. To enforce a
contract, the sender of a confirmation must produce that confirmation and must have signed
it; but the sender need not also show that the recipient signed the confirmation. In other
words, to deprive the confirmation recipient of the statute of frauds defense, the confirma-
tion need only be signed by the sender and indicate the existence of a contract. If the recipi-
ent receives the confirmation and does not make a timely objection to it, the recipient loses
the statute of frauds defense. Therefore, U.C.C. § 2-201(2) excuses the need for the recipi-
ent of a confirmation to sign the confirmation. )

170. Ses, e.g., Lambert Corp. v. Evans, 575 F.2d 132 (7th Cir. 1978) (holding that written
confirmation of an oral telephone contract satisfied § 2-201). See generally FARNSWORTH, supra
note 159, § 6.7, at 405 (1982) (stating that “the usual way to satisfy the statute [of frauds] is
still by a signed writing, commonly called a ‘memorandum’ ").

171. 1 State oF NEw YORK, REPORT OF THE Law Revision ComM'N FOr 1954 179.
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But, like Misner, Llewellyn could not overcome the tangibility paradigm.
In fact, Llewellyn successfully advocated the adoption of section 2-201(2).
Yet, contrary to Llewellyn’s view, there is nothing indecent about conclud-
ing a deal by telephone without exchanging written confirmations.

Llewellyn and Misner are not alone in defending the tangibility para-
digm. The leading advocate of the use of written confirmations, as well as
the exclusion of foreign exchange transactions from U.C.C. Article 2, is
the Federal Reserve. Acting through the Foreign Exchange Committee
(“FEC”)—an informal advisory group of roughly thirty U.S. and foreign
commercial and investment banks and foreign exchange brokers—the
Federal Reserve repeatedly encourages market participants to exchange
written confirmations.!”? The FEC “believes that the practice of confirm-
ing trades by personnel other than traders is the best protection against
misdirected trades, payments problems, and other potentially costly mis-
takes as well as a deterrent to unauthorized dealing.”'73

In spite of the doubt cast below on written confirmations, the FEC
continues to advocate the exchange of confirmations.!?* A possible expla-
nation for this intransigence is the regulatory influence of the Federal Re-
serve on the FEC. The Federal Reserve is responsible for supervising many
of the commercial banks (and their holding companies) that participate

172. See, e.g., FEC 1992, supra note 14, at 9; Foreion ExcHance CoMMITTEE, 1990 ANNUAL
RepoRT 5 (1991) [hereinafter FEC 1990]; ForeioN Excuance CommrTTEE, 1989 ANnuAaL RE-
PORT 9 (1990) [hereinafter FEC 1989},

173. FEC 1990, supra note 172, at 5. Accordingly, the IFEMA, which was drafted by the
Financial Market Lawyers Group of the FEC, states that foreign exchange transactions gov-
erned by the IFEMA “shall be promptly confirmed by the Parties by Confirmations ex-
changed by mail, telex, facsimile or other electronic means.” IFEMA, supra note 14, § 2.3.
Section 8.15 of the IFEMA, allows parties to agree on a specific timing for the exchange,
checking, and challenge of confirmations. Absent manifest error, confirmations are deemed
correct three business days after receipt by a party. An example of manifest error would be
where there is a conflict between the confirmation and a tape recording of the conversation
between traders. See IFEMA GUIDE, supra note 14, § I[ILC, at 7. Under § 8.3 of the IFEMA, a
tape recording is the preferred evidence of the terms of a transaction. The definition of
“Confirmation” in § 1 of the IFEMA lists the elements that should be included in the docu-
ment. But, no sample confirmation form is appended to the IFEMA because no single for-
mat is accepted in the foreign exchange market as a standard. IFEMA GuIDE, supra note 14,
§ IIL.C, at 8. Breach of the obligation to send a confirmation, however, carries no penalty;
failure to exchange confirmations “shall not prejudice or invalidate” any foreign exchange
transaction. /d.

174. See infra notes 176-216 and accompanying text. As the FEC recently reaffirmed:
Nevertheless, the [Foreign Exchange] Committee felt strongly that writter confirma-
tions were still necessary and that tapes did not provide a sufficiently secure and
continuous alternative record. . . . [I]n [a] . . . letter to foreign exchange market
participants responding to the CIB proposal . . ., the Committee emphasized that it
is as necessary as ever to have timely, written confirmations for all spot deals with
banks and other dealers.

FEC 1990 supra note 172, at 5-6.

The only modification to this position concerns the means of transmitting confirma-
tions. The Federal Reserve now acknowledges that transmitting confirmations in a timely
manner, namely, electronically, by telex, or fax, is preferable to sending them in the mail.
FEC 1990, supra note 172, at 6, 29; see also FEC 1992, supra note 14, at 9. Electronic transmis-
sion occurs through one of two linkages among trading banks: the Society for Worldwide
Interbank Financial Telecommunications (SWIFT) system or a direct-dealing system. While
such transmissions would entail a transaction cost, at least they would be available before the
value date of a spot transaction.
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in the foreign exchange market.!”> The Federal Reserve may suspect that
the foreign exchange market is plagued by questionable and possibly ille-
gal trading practices that threaten the safety and soundness of the partici-
pants it supervises. Written confirmations provide the Federal Reserve
with an “audit trail,” that is, potential evidence of improper practices. De-
termined wrongdoers, however, will not hesitate to falsify records. Hence,
the practical value of written confirmations for Federal regulators and law
enforcement agencies is limited. Tape recordings of traders’ and brokers’
conversations are themselves audit trails.

2. Delays and Costs

Exchanging confirmations is by no means a universal practice in the
foreign exchange market. Many market participants find it time-consum-
ing and costly. Traders seek to conclude their transactions quickly. It is
infeasible to require traders to spend much time confirming their trades.
After concluding one deal over the phone, their attention turns immedi-
ately to the next deal. Not surprisingly, the task of confirming—if it is
performed—is left to the trading bank’s operations department. The
main point, however, is that the merchants exception provides little help
to traders. In effect, the statute of frauds “interfere[s] with expeditious
contracting by delaying mutual obligation from legally attaching until
some later time.”176

In addition to these delays, exchanging confirmations entails prepara-
tory, transmission, and storage costs. Preparatory costs are those con-
nected with the preparation of the confirmation. The officials in the
operations department of Citibank and DBS must ascertain the terms of
the trade (e.g., the currencies involved, exchange rates, value date, and
delivery instructions) by listening to the tape recorded conversations of
the traders, talking with the traders, and checking any written records like
trade tickets. The officials must be paid for their time and effort. Sending
the prepared confirmation via mail, telex, or fax entails a transmission
cost. While this cost may be small for a single confirmation, the fact that
Citibank and DBS enter into hundreds of deals every day means that the
cumulative transmission cost could be significant. Finally, cautious market
participants may seek to store confirmations for the statute of limitations
period. Under U.C.C. section 2-725(1), the statute of limitations for an
action involving a contract for sale is four years from the date the claim
accrues. Either the writings must be stored in a warehouse, leading to
inventory and property costs, or converted to microfiche, resulting in stor-
age costs. The sum of preparatory, transmission, and storage costs is a
sizeable transaction cost connected with every foreign exchange trade.!””

175. Under the Bank Holding Company Act, the Federal Reserve has supervisory author-
ity over all bank holding companies. 12 U.S.C. § 1841 (1988). It is also responsible for su-
pervising commercial banks that are state-chartered and members of the Federal Reserve
System. 12 U.S.C. § 1813(q) (1988) (defining “appropriate Federal banking agency”).

176. Misner, supra note 106, at 945.

177. As the FEC admits:
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Curiously, in Monetti, Judge Posner observed that one purpose of the
statute of frauds is “to make the contractual process cheaper and more
certain by encouraging the parties to contracts to memorialize their agree-
ment.”178 Posner, however, failed to elaborate on this purpose. It could
be that compliance with the statute of frauds leads to less litigation and,
thus, greater certainty and lower legal costs.'”® Here, the statute of frauds
acts in tandem with the parol evidence rule set forth in U.C.C. section 2-
202. By forcing parties to reduce their deal to a writing, the terms thereof
will be recorded. Parties will not have to rely on their memories or notes
to check the terms. Because such sources are potentially inconsistent, reli-
ance thereon could generate uncertainty. Thus, prudent parties might
not only reduce their agreement to writing, but also include a merger
clause to ensure their agreement is integrated.!80

If this logic is what Posner had in mind, then it seems to be under-
mined by the statute of frauds itself. As discussed below, exactly what a
document must contain to be a “writing” and to satisfy section 2-201(1) is
unclear.’®! Accordingly, if disputes about the terms of the transaction
arise, then surely the parties will rely on the tape recorded conversations
of their transaction for guidance.!82 Yet, if the tape is the key evidentiary
means for resolving disputed trades, then why bother with a writing in the
first place?

Some banks operate on the assumption that confirmation for a spot trade by a
recorded telephone conversation is adequate as long as the contracts settle; they
retain written confirmations only for use in the case of a disputed or failed trade.
These banks have adopted this procedure in order to reduce office costs. They are
willing to accept the risk that their more informal confirmation procedures may
expose them to a larger number of misdirected spot trades.

FEC 1989, supra note 172, at 9 (emphasis added). The FEC’s view that reliance on tape
recordings exposes banks to greater risk is questioned below.

178. Monetti, S.P.A. v. Anchor Hocking Corp., 931 F.2d at 1181.

179. See, e.g., DF Activities Corp. v. Brown, 851 F.2d at 925 (Flaum, J., dissenting). In-
deed, in Monetti Posner cites Professor Farnsworth’s treatise in support of the proposition
that the statute of frauds “is largely based on distrust of the ability of juries to determine the
truth of testimony that there was or was not a contract.” Monetti, 931 F.2d at 1181 (citing
FARNSWORTH, supra note 159, § 6.1, at 85 (1990)). The inference that Posner draws from this
proposition is that it is more costly, and the outcome less certain, to leave this determination
to a jury than to memorialize an agreement in writing. An alternative—and not necessarily
inconsistent—inference is that a jury is less competent than the parties (or a judge) to make
the determination.

180. This clause (also called an integration clause) is designed to prevent inconsistent
sources from undermining the integrity of the agreement because of the parol evidence rule.
See generally 2 FARNSWORTH, supra note 98, § 7.3.

181. See infra notes 232-35 and accompanying text.

182. Disputes about representations and warranties are unlikely because the participants
are likely to be well-known to each other and to have dealt with each other on several previ-
ous occasions. A dispute could arise about the designated account to which the yen are to be
delivered. Reference to the tape-recorded conversation of the traders might be fruitless in
resolving this dispute. Officials of the operations departments of Citibank and DBS, and not
the banks’ traders, would be responsible for exchanging delivery instructions. Referral to
their oral or written communications would be necessary.
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3. Practical Irrelevance

There are very few benefits to requiring the exchange of written con-
firmations that offset the aforementioned delays. The FEC argues that
“[c]onfirmations are an important defense against error and fraud.”!83
The comments above regarding fraud promotion rebut this argument.!84
Moreover, the alleged benefit assumes that confirmations are, in fact, ex-
changed promptly. Suppose Citibank sends a written confirmation to DBS
on November 1. DBS, which has reason to know of the contents of the
confirmation, fails to respond to the confirmation by November 10. The
confirmation would satisfy the writing requirement of section 2-201(1).185
By failing to answer Citibank’s written confirmation, DBS loses the defense
of the statute of frauds, but Citibank must still prove that an oral contract
was made prior to the written confirmation.!86

As a practical matter, however, this result would be irrelevant. The
value date of the spot transaction is November 3, and therefore, the dollar
and yen legs should settle on that date. Thus, while confirmations ex-
changed by mail among foreign exchange market participants satisfy sec-
tion 2-201(2), they rarely, if ever, arrive in time to identify problems
before the value date of a spot transaction.!®” Not surprisingly, in 1989
the U.S. Council on International Banking (“CIB”) recommended that
banks discontinue the exchange of confirmations by mail because the
practice serves no practical purpose.!88

The only way to detect an error before November 3 would be to check
the tape recording of the traders’ oral agreement or to exchange confir-
mations electronically, by telex, or by fax on November 1 or 2. Again,
written confirmations transmitted by these swift means are unnecessary
where tape recordings of that transaction exist. The CIB’s recommenda-
tion correctly pointed out that taped telephone conversations are a more
efficient method of detecting problems with a trade.1® They are immedi-
ately available for use by the operations departments.

4. Helping the Sophisticated

Given the trusting nature of currency bazaar participants, it is not sur-
prising that many foreign exchange traders find written confirmations un-
necessary. After all, repeat players are unlikely to attempt to defraud one
another for fear of being ostracized from the marketplace. Citibank’s at-
tempt to renege on its agreement with DBS jeopardizes Citibank’s own
standing in the market. The foreign exchange market has been character-
ized (in gender-biased terms) as a “gentleman’s market” where “a trader’s

183. IFEMA GuipEk, supra note 14, § IIL.C, at 7.

184. See supra notes 152-60 and accompanying text.

185. The same writing standard set forth in U.C.C. § 2-201 cmt. 1 applies to sub-sections
(1) and (2) of § 2-201. See, e.g., Bazak Int’l Corp. v. Mast Indus. Inc., 538 N.Y.5.2d 503, 508
(1989).

186, U.C.C. § 2-201 cmt. 3.

187. FEC 1990, supra note 172, at 5.

188. Hd

189. Hd.
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word is his bond.” When the DBS trader responds “120 million yen, yours,
at 104,” a deal is struck. To renege is to lose credibility.

Overall, market participants police themselves by refusing to deal with
those who cannot be trusted to fulfill obligations to which they have com-
mitted verbally. Because the market has been generally free from the mal-
adies of fraud and deceit, this self-regulating  mechanism has worked.
Rigid adherence to section 2-201(2) is, therefore, unnecessary.

This point leads to a reconsideration of one of the purposes of the
statute of frauds, namely, precluding the enforceability of contractual
claims where a party does not knowingly assume a contractual obliga-
tion.!9% The hidden presumption is that parties are unsophisticated and
need protection from wandering unwittingly into a legally enforceable ob-
ligation. Yet, foreign exchange market participants hardly need such pro-
tection. They are large commercial and investment banks, corporations,
and investment funds. Not surprisingly, they are acutely aware not only of
the risks of trading in the currency bazaar, but also of how trades are nego-
tiated, executed, and consummated.

5. The Tension with the Parol Evidence Rule

Written confirmations are not only irrelevant in practice and unnec-
essary for the sophisticated market participants of the currency bazaar, but
they are also potentially dangerous. Insofar as the contractual terms in
them are inconsistent with those stated in the tape recorded telephone
conversations, they may generate problems of parol evidence. Suppose
the dollar-yen transaction between Citibank and DBS is a thirty-day for-
ward purchase of yen entered into on November 1, i.e., the value date is
November 30.1°! The operations department official of Citibank records
the terms of the transaction; however, instead of indicating that 120 mil-
lion yen are purchased, she records that yen are sold. This confirmation is
sent to DBS within a reasonable time, and DBS does not send an objection
to the confirmation within ten days after it is received. Pursuant to U.C.C.
section 2-201(2), the formal requirements of section 2-201(1) are met.

While enforceability is not an issue, what exactly should be enforced
is in doubt. On the value date, Citibank demands $1,153,846.15 from
DBS, which replies that Citibank is entitled to 120 million yen. Plainly,
Citibank’s written confirmation is incorrect. Itis certain to be inconsistent
with the tape recording of the conversation between the Citibank and DBS
traders. It also may be inconsistent with Citibank’s deal ticket. To ascer-
tain whether Citibank bought, instead of sold, yen, the operations depart-
ment officials of the two banks must speak with each other, examine their
deal tickets, and check the confirmations against the tape recordings and
deal tickets.

The point is that the greater the number of sources which evidence
the agreement, the greater the probability of inconsistencies in the

190. See, e.g., Scarborough, supra note 108, at 22.
191. For a discussion of forward transactions, see supra note 17.
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sources. Requiring more confirmations of a trade is not necessarily a safe-
guard against error. To the contrary, it can foster errors, thus exacerbat-
ing risk and confusion in the currency bazaar.!92 Had the parties relied
on the tape recordings, the mess may have been averted. This scenario is
hardly farfetched. Indeed, its facts resemble those in Intershoe, Inc. v.
Bankers Trust Co.93 Moreover, as one foreign exchange market observer
stated, “[t]here cannot be any market dealer anywhere who has never
done a deal ‘the wrong way round’, or for the wrong amount, or the
wrong value date, or some other major error at some time.”194

In this Citibank-DBS dispute, the parol evidence rule of section 2-202
must be applied to determine the terms of the transaction.!®® This appli-
cation yields two principal difficulties. First, the methodology used when
applying this rule is uncertain. Second, the rule can produce erroneous
results.

With respect to methodology, the Court must decide whether Ci-
tibank’s written confirmation is the final expression of the parties with
respect to the terms of their agreement. Then, the court must decide
whether the confirmation constitutes an integrated agreement. Assuming
the writing itself does not indicate that it is or is not the complete, conclu-
sive statement of the terms, the Court must make this determination. To
be sure, the standard the Court must apply under Article 2 is clearer than

192. It can also foster disputes about whether the contents of a document are adequate to
allow a court to conclude that the document constitutes a writing for purposes of the statute
of frauds. See, e.g., Levin v. Knight, 780 F.2d 786, 790 (9th Cir. 1986) (concerning whether a
written memorandum contained enough of the essential terms, with sufficient specificity, to
evidence a contract).

193. In Intershoe, 569 N.Y.S.2d 333 (N.Y. 1991), a shoe importer, Intershoe, entered into
thirty-week dollar-Italian lira forward transactions with Bankers Trust. (The court errone-
ously referred to these transactions as “futures.” Because they took place in the over-the-
counter market and not on an organized exchange, they are forwards. SeeBhala supra note 2,
at 100). Bankers Trust sent Intershoe a confirmation indicating that it had bought
537,750,000 lira from, and sold $250,000 to, Intershoe. Intershoe signed the confirmation
and returned it to Bankers Trust. Just before the delivery date, Intershoe said that it had
bought, not sold, lira. Intershoe’s attempt to introduce a supporting affidavit was rebuffed by
virtue of Section 2-202. The court found the confirmation to be the final expression of the
parties’ agreement. Intershoe, 569 N.Y.S.2d at 335.

Curiously, while the disputed transactions were negotiated and concluded by telephone,
the court did not refer to the tape recordings of the parties’ conversations. Moreover, the
court’s dicta that “a confirmation slip or similar writing is usually the only reliable evidence
of such transactions,” id. at 336-37, is factually erroneous.

194. JouN Hevwoop, FOREIGN ExCHANGE AND THE CORPORATE TREASURER 109 (2d ed.
1979).

195. U.C.C. § 2-202 states:

Terms with respect to which the confirmatory memoranda of the parties agree or

which are otherwise set forth in a writing intended by the parties as a final expres-

sion of their agreement with respect to such terms as are included therein may not be
contradicted by evidence of any prior agreement or of a contemporaneous oral agreement

but may be explained or supplemented

(a) by course of dealing or usage of trade . . . or by course of performance; and

(b) by evidence of consistent additional terms unless the court finds the writ-
ing to have been intended also as a complete and exclusive statement of the
terms of the agreement.

(emphasis added).
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under the common law.19¢ Official comment 3 to section 2-202 states that
extrinsic evidence of contractual terms must be excluded “[i]f the addi-
tional terms are such that, if agreed upon, they would certainly have been
included in the document.”197

Unfortunately, the U.C.C. Article 2 standard may be non-sensical and
lead to uncertain results in a dispute such as that between Citibank-DBS
where one party has confused the deal. Surely if Citibank had agreed to
sell yen, then it would have stated so in the confirmation; consequently,
tape recordings must be excluded from consideration. Yet, in fact, selling
yen is exactly what Citibank agreed to do, as the tape recordings can
prove. Citibank did not state it sold yen because of a clerk’s innocent
error in making the confirmation, the dishonesty of a trader in writing a
deal ticket, or some other reason. Thus, on the one hand, a court might
hold the Citibank confirmation is not an integration and, therefore, ex-
trinsic evidence such as the tape recording should be admitted.!® But, on
the other hand, following a strict construction of the test in official com-
ment 3, a court could come to the opposite conclusion. In sum, because
application of the parol evidence rule may yield inconsistent results in sim-
ilar cases, the important goal of providing certainty and predictability to
foreign exchange market participants is lost.199

196. One common law test, proposed by Professor Williston, focuses on whether reason-
able parties, situated as were the parties to this contract, would have naturally and normally
included the extrinsic matter in the writing. 4 SAMUEL WILLISTON, A TREATISE ON THE LAw OF
ConTracTs §§ 638-39 (3d ed. 1961). Williston’s test leads to the result that merger clauses
usually are conclusive evidence of the completeness of a writing.

Professor Corbin advocated a two-step inquiry, not an objective “reasonable person” test.
The judge should consider extrinsic materials to determine whether there is “respectable”
evidence that an antecedent agreement was made. If so, then the judge should determine
whether the antecedent agreement was discharged by the subsequent writing. 3 ArTHUR L.
Corein, CoreIN onN ConTracTs § 582 (1960); RESTATEMENT (SECOND) OF CONTRACTS
§§ 210(3), 214 (1981). Under Corbin’s test, a merger clause is only one item of evidence
weighed against other facts.

Yet another test, found in Sections 229 and 230 of the RESTATEMENT (FIrsT) OF CON-
TRACTS (1932), asks whethier reasonable persons in the parties’ situation would have included
the disputed provision in the contract.

Not surprisingly, Professor Murray, while discerning a movement toward the Corbin test,
concluded that the case law “has been generally ineffective in articulating a workable ration-
ale ...."” Joun E. Murray, Murray oN CoNTRACTs § 107, at 235-36 (2d rev. ed. 1974) (foot-
note omitted).

197. U.C.C. § 2202 cmt. 3 (emphasis added). This comment is commended as a “consis-
tent starting point” that improves on the common law. Se, e.g., Manire, supra note 7, at 1204.
U.C.C. § 2-202 manifests Llewellyn’s approach to the problem of deciding whether a writing
is integrated.

198. One ground for this conclusion could be that Citibank’s confirmation is “merely to
furnish an aid to the writer’s recollection.” 9 JoHN H. WiGMORE, EVIDENCE IN TriALs AT CoMm.
MON Law § 2429, at 96 (Chadbourn rev. 1981). A different ground could be that the confir-
mation is designed solely to satisfy the statute of frauds under U.C.C. § 2-201(2). Some cases
have adopted this approach. See, e.g., Southern States Dev. Co. v. Robinson, 494 S.W.2d 777,
782 (Tenn. Ct. App. 1972) (holding that if a memorandum meets the Statute of Frauds, the
entire contract may be explained and proved by parol evidence); Nathan v. Spector, 120
N.Y.S5.2d 358, (N.Y. App. Div. 1953) (holding that parol evidence may even be used to deter-
mine whether a memorandum meets the Statute of Frauds).

199. An interesting question is whether reformation of the terms stated in the confirma-
tion is possible based on the tape recordings.
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Strangely, neither the Intershoe nor IBJ courts applied the “would cer-
tainly” standard. In addition, neither court explained why it rejected this
standard.290 Both courts were inevitably dragged into factspecific inquir-
ies, but each court emphasized different facts. The Intershoe court focused
on the terms stated in the confirmation itself.2%! In effect, it applied the
fourcorners test, looking only at the writing to decide its completeness.
The IB] court examined all the evidence of completeness and exclusivity,
including evidence beyond the writing. It considered the intention of the
parties, the history of their negotiations and relationship, and the omis-
sion of a signature from the confirmations.?°2

Not only did each court highlight different facts, but they also ren-
dered diametrically opposed judgments. In Intershoe the parol evidence
rule barred out extrinsic evidence, while in IBJ such evidence was admit-
ted. Consequently, these cases have created considerable uncertainty in
the currency bazaar. Participants cannot predict exactly how a court
might analyze whether a confirmation is an integrated agreement or the
likely result. Suppose the Court determines that Citibank’s written confir-
mation is an integration of the agreement. The second difficulty resulting
from the application of section 2-202 is that it leads to an erroneous result.
The tape recording cannot be introduced as evidence because it contra-
dicts the confirmation. The result is that incorrect contractual terms are
enforced, namely, that Citibank delivers rather than receives yen. DBS was
in the best position to correct the confirmation but failed to do so. This
factor, however, should not be dispositive.

200. One possibility arises from a close reading of U.C.C. § 2-202 cmt. 3, which refers to
subsection (b). The comment indicates that the court should focus on whether the parties
intended the writing to be a complete and conclusive statement of all the terms. If the par-
ties so intended, then evidence of consistent additional terms must be kept from the trier of
fact.

201. 569 N.Y.S.2d 333, 336. The facts of the case are discussed supra note 193,

202. IBJ, supra note 45, at 42223, In IBJ, a Chilean company, Compania Sud-Americana
de Vapores (CSAV) received foreign currencies in payment for its shipping services. The
currencies were deposited in an account maintained by IB] Schroder Bank & Trust (“Schro-
der”), which was responsible for converting the currencies into U.S. dollars and crediting
CSAV’s account with Schroder. Schroder confirmed each currency conversion transaction
with CSAV. The gravamen of CSAV’s complaint was that Schroder charged exchange rates
that were in excess of spot market rates. Jd. at 415-16.

These facts are distinguishable from those in Jntershoe in certain key respects. Intershoe
involved a written confirmation of a single transaction. The confirmation was an integrated
document that reflected the terms to which the parties had agreed over the telephone. Con-
sequently, the parol evidence rule barred the admission of extrinsic evidence to supplement
or alter the terms of the transaction. Intershoe, 569 N.Y.S.2d at 337. IBJ involved a large
number of currency conversions, and CSAV did not telephone Schroder to negotiate and
conclude these transactions. Rather, the currency conversions were performed by Schroder
pursuant to a prior overarching management agreement made with CSAV. The confirma-
tions of each conversion were not intended to reflect this agreement. Hence, the parol evi-
dence rule could not bar extrinsic evidence about its terms. IBJ, supra note 45, at 432.

The fact that Intershoe involved one confirmation whereas /B involved several is irrele-
vant for purposes of applying the parol evidence rule. A final expression of an agreement
may be manifested in one or more documents. WHITE & SUMMERs, supra note 53, § 2-10, at
98. Accordingly, the decision in B.N.E., Swedbank, S.A. v. Banker, 794 F. Supp. 1291,
(S.D.N.Y. 1992), aff 'd, 996 F.2d 301 (2d Cir. 1993), is suspect. The B.N.E. court stated that
Intershoe was irrelevant because it involved a single document whereas the case at hand in-
volved several confirmation slips. Jd. at 1292,
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The effect of the parol evidence rule is “to give preference to the
written version of [the] terms [of a contract].”2%3 The justification for this
preference is that “[w]ritings are more reliable than memories to show
contract terms, and forgery is supposedly easier to detect than is lying on
the witness stand.”204 Many critics of the rule emphasize that it is inconsis-
tent with conventional processes of proof—juries should be allowed to
hear all relevant evidence.?%5 The criticism is even more poignant in the
context of the currency bazaar where the conversation between the con-
tracting parties is tape recorded. Obviously, a tape recording is the most
reliable evidence of the transaction terms. The parol evidence rule com-
pels a court to behave like an ostrich with its head in the sand. Applica-
tion of the rule may specifically exclude the one form of evidence that can
conclusively resolve whether Citibank bought or sold yen.

In sum, there is a tension between section 2-201(2) and the parol
evidence rule. The former can be satisfied with a written confirmation to
which there is no objection. The confirmation, however, generates a po-
tential problem under section 2-202. It may transform the most reliable
evidence of the transaction, the tape recording, into parol evidence.
Therefore, the use of tapes to resolve disputes about terms becomes
uncertain.

6. The Tension with the Battle of the Forms Rule

A similar tension exists between U.C.C. section 2-201(2) and Article
2’s provision on the battle of the forms, section 2-207. Suppose both Ci-
tibank and DBS issue and exchange written confirmations on the trade
date, November 1, after they reach an oral agreement evidenced by a tape
recording.2°6 These confirmations, printed on each bank’s standard
form, conflict. Citibank’s confirmation says that it bought 120 million yen
for value on November 30, whereas DBS’s confirmation says that the value
date is November 3. DBS does not notify Citibank of any objection to the
terms of Citibank’s confirmation, but on November 3 it sends 120 million
yen to Citibank and asks Citibank for the reciprocal delivery of
$1,153,846.15. Citibank objects, saying the deal involved the forward, not
spot, sale of yen.207

203. WHurte & SUMMERS, supra note 53, § 2-9, at 95.

204. Id.

205. Id. at 95 & n.3.

206. The above hypothetical is a combination of Cases (1) and (6) in WHITE & SUMMERs,
supra note 53, § 1-3, at 30-36, 43-46. Sez also Douglas G. Baird & George Weisberg, Rules,
Standards, and the Batile of the Forms; A Reassessment of Section 2-207, 68 Va. L. Rev. 1217-19
(1982) (discussing the scenarios to which the battle of the forms refers). For a recent survey
of proposed revisions to U.C.C. § 2-207, see Ending the “Battle of the Forms”: A Symposium on the
Reviston of Section 2-207 of the Uniform Commercial Code, 49 Bus, Law, 1019 (1994). Except for
the additional fact regarding the tape recording, the hypothetical is one of the two paradig-
matic cases that U.C.C. § 2-207 is designed to deal with: “the written confirmation [situa-
tion], where an agreement has been reached either orally or by informal correspondence
between the parties and is followed by one or both of the parties sending formal memoranda
embodying the terms so far as agreed upon and adding terms not discussed.” U.C.C. § 2-207
cmi 1.

207. See supra note 17 regarding forward transactions.
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Here the problem is the battle of the forms and application of section
2-207. Assuming the confirmations do not constitute an integrated agree-
ment, if the terms of the Citibank and DBS confirmations conflict or if
one confirmation omits a term that the other includes, then a court must
determine which terms are part of the contract.2°8 Applying section 2-207
again highlights the importance of the tape recorded conversation and
the disruption caused by the very use of written confirmations.209

Because the confirmations state different delivery dates, the threshold
question is whether section 2-207(2) covers different as well as additional
contractual terms.2!® The answer is uncertain. Even though U.C.C. sec-
tion 2-207(1) expressly refers to “different” terms, section 2-207(2) does
not contain this language. “[T]he drafters could easily have inserted ‘or
different’ if they had so intended.”?!! Official comment 3 to U.C.C. sec-
tion 2-207 and some case law, however, do indicate that different terms are
covered,?12

Assuming section 2-207(2) governs, its application is problematic.
One interpretation is that the language “additional term” means “addi-
tional or different terms.” Interpreted this way, U.C.C. sections 2-
207(2) (b) and (c) indicate that an additional term automatically becomes
part of the contract unless (i) that term “materially alter[s]” the contract
or (ii) the recipient of the confirmation with the additional term objects
to it within a “reasonable time” after receiving the confirmation. Because
DBS failed to answer Citibank’s confirmation “within a reasonable time
after additional terms were proposed, it is both fair and commercially

208. Note that U.C.C. § 2-202 automatically construes the writings as integrated to the
extent that they agree on certain terms. Seg, e.g., Luria Bros. & Co. v. Pielet Bros. Scrap Iron
& Metal,Inc., 600 F.2d 103 (7th Cir. 1979). Note also that U.C.C. § 2-207 has received consid-
erable scholarly criticism. See, e.g., Charles M. Thatcher, Battle of the Forms: Solution by Revision
of Section 2-207, 6 UCC L.J. 237, 240 (1984) (arguing that § 2-207 has “discouraged the expan-
sion of commercial practices through custom, usage, and agreement of the parties” and
yielded “unsettled case law and consequent lack of uniformity . . . ."); W. David Slawson, The
New Meaning of Contract: The Transformation of Contracts Law by Standard Forms, 46 U, Prrr. L.
Rev. 21, 59 (1984) (arguing that offer and acceptance forms can be drafted to prevent the
making of a contract, with the result that the common law mirror-image rule is reinstated);
Baird & Weisberg, supra note 206 (arguing that § 2-207 is so vague that it leaves a number or
questions unresolved).

209. According to the common law mirror image rule, one confirmation (presumably the
first one sent) would be treated as an offer, while the other confirmation would be an effec-
tive acceptance only if it did not vary the terms of the offer. 1 RESTATEMENT (SECOND) OF
CONTRACTS §8§ 58-60 (1979); see also WHITE & SuMMERs, supra note 53, § 1-3, at 29-30. Be-
cause such a variation exists in the Citibank-DBS case, one of the confirmations would be
treated as a counter-offer. To decide the terms of the contract, the Court would examine
evidence of a prior oral agreement, including the tape recordings.

210. This section may be particularly relevant to the dispute because Citibank and DBS
are “merchants.” See supra note 169.

211, WhITE & SumMERSs, supra note 53, § 1-3, at 32 (footnote omitted).

212. U.C.C. § 2-207(1) operates automatically to convert a confirmation with different
terms as a proposal for an addition to the contract. Official comment 3 indicates that
“[w]hether or not additional or different terms will become part of the agreement depends on
the provisions of subsection (2).” U.C.C. § 2-207 cmt. 3 (emphasis added); see also Westing-
house Electric Corp. v. Nielsons, Inc., 647 F. Supp. 896, 900 (D. Colo. 1986); Steiner v. Mobil
Oil Corp., 569 P.2d 751 (Cal. 1977) (holding that § 2-207(2) applies to different and addi-
tional terms). But see WHITE & SUMMERS, supra note 53, § 1-3, at 32 nn.11-12,
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sound to assume that their inclusion has been assented t0.”2!3 The trans-
action, regardless of what the Citibank and DBS traders agreed to on tape,
becomes a yen forward unless DBS persuades a court that the November
30 delivery date is a material alteration of the contract. Thus, the Ci-
tibank-DBS dispute becomes one of materiality of the delivery term.

This result is unsatisfactory. “Materiality” is a fact-specific determina-
tion that may involve protracted litigation.214 While official comment 4 to
U.C.C. section 2-207 provides limited guidance on what constitutes a “ma-
terial alteration,” the statute itself is silent on the matter. Thus, there is no
guarantee of consistent results in other like cases.

An alternative and preferable approach to the application of section
2-207(2) is to focus on the advice provided in official comment 6:
Where clauses on confirming forms sent by both parties conflict
each party must be assumed to object to a clause of the other con-
flicting with one on the confirmation sent by himself. As a result
the requirement that there be notice of objection which is found
in subsection (2) is satisfied and the conflicting terms do not be-
come part of the contract. The contract then consists of the terms
oniginally expressly agreed to, terms on which the confirmations
agree, and terms supplied by this Act, including subsection (2).
The written confirmation is also subject to Section 2-201. Under
that section a failure to respond permits enforcement of a prior
oral agreement; under this section a failure to respond permits
additional terms to become part of the agreement.?!®
Plainly, the conflicting terms stated in the confirmation are not part of the
contract (though this may not be the case under the proposed revisions to
Article 2). Rather, a court relies on the tape recordings of the agreement
as evidence of the value date that was originally agreed to by the Citibank
and DBS foreign exchange traders.

In sum, under the latter approach to its application, section 2-207(2)
may be equipped to handle the problem of inconsistent confirmations.
Yet, this resolution begs the question of the repercussions of using such
confirmations. There is a tension between the statute of frauds (specifi-
cally, section 2-201(2)) and section 2-207(2) in the context of the currency
bazaar: satisfying the former with written confirmations lays the founda-
tion for battle of the forms problems. Such problems are best avoided by
eliminating confirmations and relying on the tape recording for disposi-
tive evidence of the terms of the dollar-yen transaction. ’

D. Linking the Resolutions of the Scope and Enforceability Problems

The pragmatic strategy links the resolution of the enforceability and
scope problems. Whether the definition of “goods” in U.C.C. section 2-
105(1) ought to encompass foreign exchange should depend in part on

213. U.C.C. § 2-207 cmt. 6.

214. See, e.g., Luedtke Eng'g Co., Inc. v. Indiana Limestone Co., 740 F.2d 598, 600 (7th
Cir. 1984); St. Charles Cable TV, Inc. v. Eagle Comtronics, Inc., 687 F. Supp. 820, 827
(S.D.N.Y. 1988).

215. U.C.C. § 2207 cmt. 6 (emphasis added).
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whether the application of the statute of frauds serves the needs of foreign
exchange market participants. As presently constituted and interpreted, it
does not. The statute of frauds would render unenforceable many foreign
exchange transactions that should be enforced. The statute may lead to
problems of parol evidence and the battle of the forms. Therefore, Llew-
ellyn’s argument that “after two centuries and a half the statute stands, in
essence better adapted to our needs than when it was first passed”216 is
unpersuasive. At least in the context of the foreign exchange market, the
statute of frauds in U.C.C. Article 2 must be reformed or abolished
through legislative or judicial action.

Does this argument necessarily dictate that foreign exchange should
not be considered a “good”? The argument strongly suggests an affirma-
tive answer. Such an answer, however, would be an overreaction. Thus,
the Court should reject DBS’s response to Citibank’s statute of frauds de-
fense. A final resolution of the scope problem depends on more than the
outcome of the enforceability problem. A complete assessment of other
significant Article 2 provisions in relation to the needs of the currency
bazaar is needed.2!”

V. EXTENDING THE PRAGMATIC STRATEGY TO OTHER SALES LAaw

Parts III and IV considered the potential applicability of the U.C.C. to
the Citibank-DBS dispute chronicled in Part II. This assumption is now
relaxed. The application of three other sales laws to the scope and en-
forceability problems is considered below: revised U.C.C. Article 2, the
CISG, and private sales law. Part V argues that the pragmatic strategy can
be extended to deal with these problems under other sales law regimes.

A.  Current Proposals to Revise U.C.C. Article 2

One proposed revision would decisively resolve the scope problem by
excluding all foreign exchange transactions from U.C.C. Article 2. Sec-
tion 2-102(a) (23) of the December 1993 and August 1994 Drafts of revised
Article 2 defines “goods” as “all things . . . that are movable . .. [h]owever,
the term does not include . . . foreign exchange transactions.”?'® Unfortu-
nately, the Reporter’s Notes do not indicate why foreign exchange transac-
tions are expressly excluded. There is no suggestion that the exclusion
reflects a calculated decision that the provisions of revised Article 2 would
be inapposite to the currency bazaar, though this indeed may be the case.

Interestingly, the December 1993 and August 1994 Drafts also abolish
the statute of frauds, thus resolving the enforceability problem. Section 2-
201 states that “[a] contract . . . is enforceable whether or not there is a

216. Karl N. Liewellyn, What Price Contract?—An Essay in Perspective, 40 YALE L.J. 704, 747
(1931).

217. Such provisions include those relating to contract formation and remedies. See
Bhala, supra note 74.

218. U.C.C. § 2-102(a)(23) (Tentative Draft Dec. 21, 1993) (emphasis added). Foreign
exchange transactions are not excluded from the definition of “goods™ in the September
1993 Draft.
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writing signed or record authenticated by a party against whom enforce-
ment is sought . . . .”21% This change—a complete rejection of the tangi-
bility paradigm—would, of course, meet the needs of foreign exchange
market participants.

A more radical proposal regarding Article 2 is to revise it according to
a “hub-and-spoke” model.22° Core rules applicable to all contracts would
form the hub from which spokes would emanate. The spokes would set
forth principles designed for special transactions. Conceivably, one spoke
could apply to foreign exchange transactions. The pragmatic strategy
could support this radical approach if major provisions of Article 2, in
addition to the statute of frauds, are not applied to the currency bazaar
context.

B. The United Nations Convention on Contracts for the International Sale of
Goods (“CISG™)

A literal reading of Articles 1(1) and 2(d) of the CISG makes it impos-
sible to argue that the scope of the CISG encompasses foreign exchange
transactions. Article 1(1) states that the CISG applies to “contracts of sale
of goods between parties whose places of business are in different States,”
but Article 2(d) excludes sales of money from the Convention.22! Unlike
U.C.C. section 2-105(1), Article 2(d) does not distinguish between money
that is the subject of the contract (the commodity leg) and money that is
used as payment (the payment leg). CISG Article 2(d) also fails to men-
tion “things in action.”

The crude scope clause in the CISG is unfortunate because the way in
which the CISG resolves the enforceability problem serves the needs of the
currency bazaar. There is no statute of frauds in the CISG—here again
rejecting the tangibility paradigm. Article 11 of the CISG states that “[a]
contract of sale need not be concluded in or evidenced by writing.”222
Thus, if the CISG applies to the Citibank-DBS dispute, then Citibank can-
not argue that the dollaryen contract is unenforceable. Moreover, ques-
tions about tape recordings as evidence of a contract, costs associated with
written confirmations, and potential difficulties arising under Article 19 of

219. U.C.C. § 2-201 (Tentative Draft Dec. 21, 1993). The September 1993 Draft contains
essentially the same revision of Section 2-201 as the December 1993 Draft.

220. Sez U.C.C. Rev. ArT. 2 (Discussion Draft Feb. 10, 1994); Nimmer, supra note 10.

221. CISG, supra note 13, at 672. The States must be Contracting States (i.e., they have
ratified or acceded to the CISG), or the applicable choice of law rules must lead to the
application of the law of a Contracting State. Pursuant to CISG Article 95, the United States
has taken a reservation to the choice of law provision. Se id. at 693; MARTINDALE-HUBBELL,
supra note 13, at IC-35; Smart supra note 13, at 1344-46. Under Article 6, parties are free to
exclude the application of the CISG. CISG, supra note 13, at 673,

222. CISG, supra note 13, at 674. However, under CISG Article 96, a state can take a
reservation to Article 11 if the law of that state provides that contracts must be in writing. /d.
at 693-94. (Article 96 refers to “legislation” which presumably means that the law must take
the form of a statute or civil code.) If a party to a sales contract has its place of business in a
reserving state, then CISG Article 11 is inapplicable. Jd. at 674 (Art. 12). Argentina, Belarus,
Chile, China, Hungary, the Russian Federation, and the Ukraine have taken reservations
under CISG Article 96 to Article 11. See MARTINDALE-HUBBELL, supra note 13, at IC-34 to IC-
35.
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the CISG (the provision on the battle of the forms) are irrelevant. In sum,
the CISG’s resolution of the enforceability problem strongly suggests that
the scope of the CISG should cover the Citibank-DBS dispute.

The literal language of CISG Article 2(d) remains problematic, how-
ever, thus requiring a new judicial interpretation of that Article. For ex-
ample, a court could find that a distinction is implied between commodity
leg and payment leg monies. Yen are the subject of the contract and
“goods” for purposes of determining the scope of the CISG. This finding
is not unprecedented. In In re Midas Coin Co., the court distinguished be-
tween those coins sold as a commodity for numismatic purposes and those
coins used as a means of payment.222 The Midas court was confronted
with the definition of “goods.” Like the CISG definition, the court noted
without further elaboration that the term “ ‘includes all things which are
movable . . . but does not include money.’ 7224

Here again, a court that renders a Midastype decision under the
CISG may be criticized for engaging in judicial activism or subscribing to
results-oriented jurisprudence.??>. The global nature of the currency ba-
zaar, however, remains. Many foreign exchange transactions cross inter-
national borders.??6 The participants in different countries will benefit
from the lack of a statute of frauds and from certainty that the CISG ap-
plies to their transactions, instead of wondering which country’s contract
law governs.

C. Private Contract Law

The outstanding example of private contract law in the currency ba-
zaar is the International Foreign Exchange Master Agreement
(“IFEMA”).227 Strictly speaking, there is no problem of scope under this
law. Scope is a matter for the parties to decide. Parties can freely enter
into the master agreement and designate the foreign exchange transac-
tions that they want covered therein. Thus, for instance, Citibank and
DBS can sign the [FEMA and indicate that it will govern dollar-yen spot
transactions between their respective New York and Singapore offices.228

When a dispute arises concerning a transaction governed by the
IFEMA, the scope problem resurfaces. The dispute must be resolved not
by the IFEMA, but by interpreting the IFEMA under some other sales law
regime, whether it be U.C.C. Article 2, revised Article 2, or the CISG.

223. 264 F. Supp. 193, 197-98 (E.D. Mo. 1967), aff 'd sub nom. Zuke v. St. Johns Commu-
nity Bank, 387 F.2d 118 (8th Cir. 1968). The application of Article 2 to such transactions is
not controversial. See, e.g., Morauer v. Deak & Co., 26 U.C.C. Rep. Serv. (Callaghan) 1142
(D.C. Super. Ct. 1979) (applying Article 2 to the sale of gold and silver foreign coins).

224. Midas, 264 F. Supp. at 195 (citing Mo. ANN. StaT. § 400.9-105(1) (f) (Vernon 1965).

225. See supra notes 160-66 and accompanying text.

226. See supra note 18.

227. See IFEMA, supra note 14.

228. Alternatively, they could specify that the IFEMA governs spot transactions in all cur-
rencies between these two offices, spot transactions between muliiple offices of Citibank and
DBS, or some other category of transactions and offices.
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Therefore, the IFEMA does not necessarily afford the parties certainty as
to whether their transactions are enforceable.

The utility of the pragmatic approach again becomes evident;
whether a particular sales law should govern the disputed transaction
should depend on whether that law meets the needs of the parties. The
IFEMA expressly states that in the event of a dispute between the parties as
to the terms of their transaction, the tape recording is “the preferred evi-
dence” of the terms, “notwithstanding the existence of any writing
[namely, the IFEMA] to the contrary.”?2? This provision, which states that
market participants signing the IFEMA agree in writing to be bound by a
tape recording, parallels the criterion from Ellis Canning Co. v. Bernstein.230
Accordingly, if the Bernstein holding is adopted by the Court in the Ci-
tibank-DBS dispute, then those parties may be afforded greater certainty
as to the enforceability of their foreign exchange trades.

Regardless of the IFEMA applicability, the disputed dollar-yen trans-
action would be enforceable under either revised Article 2 or the CISG
because a statute of frauds is absent under both regimes. This result sug-
gests that including foreign exchange transactions governed by the IFEMA
within the scope of revised Article 2 or the CISG would support market
needs. A different result is reached with respect to U.C.C. Article 2. A
court may feel compelled to accept Citibank’s defense that the IFEMA
does not satisfy the minimal writing requirements of section 2-201(1). It
certainly qualifies as a “writing” under section 1-201(46) and is “signed”
according to section 1-201(89).23! Uncertainty remains, however, as to
whether the IFEMA must state the quantity of currency purchased, and if
so, whether the IFEMA meets that requirement.

Arguably, the statute of frauds does not require that a writing state a
quantity term, because there is no reference to such a term in section 2-
201. Moreover, official comment 1 to U.C.C. section 2-201 indicates that
“[al1l that is required is that the writing afford a basis for believing that the
offered oral evidence rests on a real transaction.” A liberal construction
suggests that a quantity term is not essential for the establishment of an
enforceable contract.232 If true, then all of the transactions covered by
the IFEMA are enforceable.

229. IFEMA, supra note 14, § 8.3,

230. 348 F. Supp. 1212, 1228 (D. Colo. 1972).

231. An interesting question arises as to whether the [FEMA is nothing more than a mani-
festation of intent to enter into a contract or is the contract itself.

232, See Caroline N. Bruckel, The Weed and the Web: Section 2-201’s Corruption of the U.C.C.’s
Substantive Provision — The Quantity Problem, 1983 U. IrL. L. Rev. 811 (1983). Professors
White and Summers adopt a similar approach: “a close reading of Section 2-201 indicates
that all commentators may be wrong. An alternative interpretation is that only if the writing
states a quantity term is that term determinative.” WHITE & SUMMERS, supra note 53, at 76
n.12; see also American Original Corp. v. Legend, Inc., 652 F. Supp. 962, 966 (D.Del. 1986)
(finding that the word “all” is sufficient to create an output contract under the statute of
frauds and that parol evidence may be admitted to ascertain the exact amount); Riegel Fiber
Corp. v. Anderson Gin Co., 512 F.2d 784, 789 n.11 (5th Cir. 1975) (stating that under the
White and Summers reading, if a quantity term is present, then it controls, but if no quantity
term is contained in the writing, then the party seeking enforcement of the agreement can
establish the term by parol evidence).
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This construction, however, conflicts with the plain meaning of a dif-
ferent passage from the same official comment: “The only term which
must appear is the quantity term which need not be accurately stated but
recovery is limited to the amount stated.”?® In the context of the cur-
rency bazaar, the “quantity term” refers to the amount of currencies
bought or sold. Yet, parties sign the IFEMA before negotiating or con-
cluding any particular spot transaction. The IFEMA cannot predetermine
how many yen Citibank purchases from DBS in a particular transaction.234
Consequently, no master agreement can be effective against Citibank’s
statute of frauds defense.2%5

VI. CoNcLuUsION

Private contract law does not resolve the problems of scope and en-
forceability. It simply leads judges, regulators, and market participants
back to U.C.C. Article 2, revised Article 2, or the CISG. With respect to
Article 2, absent legislative modification or judicial re-interpretation, the
statute of frauds and associated tangibility paradigm are inimical to the
technology and business practices of the currency bazaar. This fact is
strong, but not conclusive, evidence that including foreign exchange
transactions in the scope of Article 2 is at variance with the needs of mar-
ket participants. Thus, the pragmatic strategy suggests that Citibank’s de-
fense under the statute of frauds should be rejected. It indicates that
DBS'’s response to that defense, while perhaps an over-reaction, has merit.

With respect to revised Article 2 and the CISG, the pragmatic strategy
suggests that it may be appropriate to include the foreign exchange trans-
actions in the scope of these regimes. They properly reject the tangibility
paradigm. Because these sales laws omit a statute of frauds, neither re-
vised Article 2 nor the CISG renders important transactions in the global
currency bazaar, like the Citibank-DBS dollar-yen deal, unenforceable.

233. U.C.C. § 2-:201 cmt. 1. The same requirements for a writing apply to § 2-201(1) and
(2). To be sure, the official comment is deceptively simple. In effect, more may be required
in a writing in order to satisfy the statute of frauds. See FARNSWORTH, supra note 159, § 6.7, at
409 (stating that the identity of the parties and the nature, subject matter, and the essential
terms of the contract must be expressed).

234. Indeed, there is no separate quantity clause in the IFEMA. The definition of “FX
Transaction” refers to a transaction between the parties “of an agreed amount” of one cur-
rency in exchange for another currency. IFEMA, supra note 14, § 1, at 4. Section 3.1 dis-
cusses the obligation of each party to deliver an “amount” of currency. Id. at 7.

235. The uncertainty is compounded by the fact that, assuming a quantity term is re-
quired, it is not clear what types of phrases constitute a “quantity term.” At one extreme is a
general quantity clause such as “a quantity of yen to be determined.” The polar opposite is a
specific quantity term, such as “120 million yen.” The issue in choosing these alternatives (or
some intermediate language) is whether to adopt “a mechanical construction of the quantity
language of section 2-201(1).” Bruckel, supra note 174, at 815. For example, a mechanical
construction is used in New York. Se¢Int’l Commercial Resources, Ltd. v. Jamaica Pub. Serv.
Co., 612 F. Supp. 1153, 1155 (S.D.N.Y. 1985) (holding that even though the total dollar
amount of a transaction was established, a writing that referred to “various goods that [de-
fendant] intends to purchase” and “various material and equipment” lacked a quantity term
and, therefore, did not satisfy the statute of frauds) (citations omitted).






