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» Tax relief for middle-class families.

» The simplicity of ”@msmas’d“ tax filing for the vast majority of
Americans.

| businesses.

> Tax relief for businesses, especially smal
» Ending incentives to ship jobs, capital and tax revenue overseas.

>

Broadening the tax base and providing greater fairness for all
Americans by closing special interest tax breaks and loopholes.
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Individual

Expands the zero-tax bracket - current seven brackets down to three — 12%, 25% and 35%
(committees are given flexibility to add fourth rate on the wealthiest taxpayers).

Doubles the standard deduction to $12,000 for individuals and $24,000 for married couples.
Eliminates most itemized deductions (impacis 30% of taxpayers).

Retains mortgage interest and charitable giving, and committees are encouraged to retain tax:
incentives for higher education, retirement and work.

State and local deduction eliminated.

Larger child tax credit — significantly increases from $1,000 per child under 17 (under current
law), but does not specify an amount to allow the commitiees o "adjust the dials" to help middle
class, increasing family income limits so more families are eligible, and eliminating the "marriage
tax penalty.” | |

Creates a $500 tax credit for taxpayers with non-child dependents.
Repeals the individual AMT.

Repeals the "death tax."
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> Business.

>

>

Small businesses — maximum tax rate will be 25% and will adopt measures to ensure personal
income/wages are not recharacterized as profits.

Corporate rates — cap on rate will be 20%, eliminates AMT, allows immediate expensing of new
investments for at least five years, and partially limits interest deductibility.

Commitiees will be looking to eliminate many of the other business credits — exempting business
R&D and low-income housing credits.

— Reducing the 35% corporate income tax rate 1o 20%

— Allowing businesses to expense the cost of certain new investments (other than structures) for
at least five vears .

— Limiting net interest expense deductions for C corporations

— Eliminating many of the other business credits including credits the Section 199 domestic
production deduction — exempting business R&D and low-income housing—

Replacing the worldwide taxation system with a territorial system that includes anti-base erosion

measures
— Imposing a one-time tax on accumulated foreign earnings, with a lower rate for illiquid assets
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>Carried Interest and methodology for determining “wage”
like income |

> Interest Deductibility outside the corporate context
>Like-|

Kind Exchanges

»Expensing — what is a structure?
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partner or related p
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eimbursement of preformation expenditures exception

Added new category of “qualified liability” if liability was not incurred
in anticipation of the transfer of the property to a partnership, but
was incurred in connection with a trade or business in which
transferred property was used or held but only if all the assets
related to that trade or business are transferred other than assets
that are not material to a continuation of the trade or business

For purposes of allocating excess nonrecourse liabili 'ﬁes umdea"
Treas. Reg. §1.752-3, none of the IRC Section 704(c) fil

method, the significant item method nor the alternative metho@
apply for purposes of determining a partner’'s share of a partnership
liability for IRC Section 707 disguised sale pug*m%@g
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~ Treat all partnership liabilities, whether recourse or

- Effective date: Apply to any transaction

nonrecourse, as nonrecourse liabilities solely for
purposes of IRC Section 707

In determining partner’s liability share for disguised sale
purposes, partner required to apply the same percentage
used to determine the partner’'s share of excess
nonrecourse liabilities under Treas. §1.752-3(a)(3)
(with certain limitations) but such share shall not exceed
the partner’s share of the partnership liability under IRC
Section 752

with respect to
which all transfers occur on or after 3 January 2017
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eptions):

(1) any payment obligation other than one in which the partner or
related person is or would be liable up to the full amount of such
partner’s or related person’s payment obligation if, and to the extent
that |

(A) any amount of the partnership liability is not otherwise
satisfied in the case of an obligation that is a guarantee or other
similar arrangement, or

B) any amount of the indemnitee’s or benefited party’s payment
obligation is satisfied in the case of an obligation which is an
indemnity or similar arrangement; and
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(2) an arrangement with respect to a partnership liability that
uses tiered partnerships, intermediaries, senior and
subordinate liabilities, or similar arrangements to convert
what would otherwise be a single liability into multiple
liabilities if, based on the facts and circumstances, the
liabilities were incurred
A) pursuant to a common plan, as part of a single transaction or
arrangement, or as part of a series of related transactions or
arrangements, and
(B) with a principal purpose of avoiding having at least one of
such liabilities or payment obligations with respect to such
liabilities being treated as a bottom dollar payment obligation

Copyright 2017. Blake D. Rubin and Andrea M. Whiteway. All Rights Reserved.




Any payi em obligatio
2 may be a bottom d@EEar paym

- obligation to make a capital contribution

- obligation to restore a deficit capital account upon liquidation of the
partnership

Page 29  Copyright 2017. Blake D. Rubin and Andrea M. Whiteway. All Rights Reserved.




Page 30  Copyright 2017. Blake D. Rubin and Andrea M. Whiteway. All Rights Reserved.




- Commissioner may appéy to ensure thai if a partner actually bears
EROL for a partnership liability, partners may not agree among
themselves to create a bottom dollar payment obligation so that the
liability will be treated as nonrecourse. |

qur@ mqu ired of all bottom dollar payme
res o g pa rfi emh Ip liabili
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Effective date: applies to liabilities incurred or assumed by a
partnership and payment obligations imposed or undertaken with
respect to a partnership liability on or after 5 October 2016, other
than liabilities incurred or assumed by a partnership and payment
obligations imposed or undertaken pursuant to a written binding
contract in effect prior to that date

Partnerships may apply all the provisions to all liabilities as of the
beginning of the first taxable year of the partnership ending on or
after 5 October 2016

Notice 2017-38 - Treasury Department has included Temp. Reg.
§1.752-2T as one of eight significant tax regulations that may impose
an undue financial burden on taxpayers or add undue complexity {o
federal tax laws that is subject of further review
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» During this period, if a partner (“Transition Partner”)

a share of recourse liabilities under current rules,
partnership may choose not to apply new rules to an
amount of partnership liabilities equal to the excess of
the Transition Partner’s share of recourse liabilities over
the Transition Partner’s adjusted basis in the partnership
interest

Amount of liabilities to which transition rule applies is
reduced to the extent built-in gain attributable to
Transition Partner's negative tax basis capital account is
recognized
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Pre-—eﬁedém date bottom guarantees — “base case” should be
grandfathered until guarantee is modified or debt is refinanced subject
to IRC Section 1001 significant modification

Term of years bottom guarantee with automatic renewal in default of
notice; no refinancing

Term of years bottom gua}ranteé, plus debt maintenance agreement
requirement to enter into new bottom guarantee upon a refinancing

Term of years bottom guarantee with right, but not obligation, to enter
info bottom guarantee at election of partner upon a refinancing

Pre-effective date bottom guarantee if significant modification or
refinancing of debt

7-year transition relief only to extent of negative capital account on
effective date subject to reduction, but not increase

Post-effective date bottom DRO
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- A partner in no event will be considered obligated to
restore the deficit balance in his capital account to the
partnership to the extent such partner’s obligation is a
bottom dollar payment obligation that is not recognized
under Treas. Reg. § 1.752-2(b)(3) or is not legally
enforceable, or the facts and circumstances otherwise
indicate a plan to circumvent or avoid such obligation.

- To the extent a partner is not CQHSE@SE"@@@MEQ@E@@ to
restore the deficit balance in the partner’s capital account
to the partnership, the obligation is disregarded and

Section 704(b) and Section 752 are applied as if the
obligation did not exist.
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plan to circumvent or

ctors specific to [
id gation:

(1) The partner is not subject to commercially reasonable provisions
for enforcement and collection of the obligation;

(2) the partner is not required to provide (either at the time the
obligation is made or periodically) commercially reasonable
documentation regarding the partner’s financial condition to the
partnership; -

(3) the obligation ends or could, by its terms, be terminated before the
liguidation of the partner’s interest in the partnership or when the
partner’s capital account as provided in § 1.704—1(b)(2)(iv) is
negative; and |

(4) the terms of the obligation are not provided to all the partners in the
partnership in a timely manner.

““ég ‘
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Effective Date: DROs are subject to the bottom dollar
payment obligation rules in the 752 Temporary Regulations
effective immediately, but the 704(b) proposed regulations
concerning DROs will be effective when published as final

regulations
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Calling for Treasury to review all "significant tax regulations” issued
on or after January 1, 2016, and to identify in an interim report
those that impose undue financial burden, add undue complexity, or
exceed statutory authority
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Burdens EX

- Considering whether the proposed and temporary
regulations relating to disguised sales should be
revoked and the prior regulations reinstated

- Temporary regulations on bottom-dollar guarantees are
needed to prevent abuses and do not meaningfully
increase regulatory burdens for the taxpayers affected.
-~ Considering ways to rationalize and lessen the burden
of partnership tax regulations governing liabilities and
allocations more generally.
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y or indemnity terminate?
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Partnership “book” balance sheet at time DRO entered

into:

e —————

Prop. 80
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»Does bottom DRO
to be allocated to X?
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> “If the creditor's right to repayment of a partnership liability
1s limited solely to one or more assets of the partnership, gain
or loss 1s recognized in an amount equal to the difference
between the amount of the liability that is extinguished by the
deemed disposition and the tax basis (or book value to the
extent section 704(c) or section 1.704-1(b)(4)(1) applies) in
those assets.”
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EY refers to the global organization, and may refer to one or more, of the
member firms of Ernst & Young Global Limited, each of which is a separate
legal entity. Ernst & Young Global Limited, a UK company limited by
guarantee, does not provide services to clients. For more information about
our organization, please visit www.ey.com

Ernst & Young LLP is a client-serving member firm of Ernst & Young Global
Limited and of Ernst & Young Americas operating in the U.S.

Ernst & Young LLP expressly disclaims any liability in connection with use of
this presentation or its contents by any third party.

Views expressed in this presentation are not necessarily those of Ernst &
Young LLP.

Page 88 Copyright 2017. Blake D. Rubin and Andrea M. Whiteway. All Rights Reserved. %@“‘ﬁﬁ
L i@



world

ing

Building a better

work




This page intentionally left blank

Page 90



	College of William & Mary Law School
	William & Mary Law School Scholarship Repository
	2017

	Impact of Tax Reform on Partnerships/Recent Changes to Rules Governing Disguised Sale and Debt Allocations (PowerPoint)
	Andrea M. Whiteway
	Maximilian Pakaluk
	Repository Citation


	tmp.1542387836.pdf.ziSds

