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TAKING ON WATER: WINTERS, NECESSITY AND THE

RIPARIAN EAST

JACQUELINE GOODRUM*

INTRODUCTION

In the eastern United States, a natural abundance of water has
historically satisfied regional water needs. However, rapid population
growth and expansive development, as well as changing climate condi-
tions, threaten to deplete and diminish regional water resources. Riparian-
ism, the reigning water rights regime in the American East, is insufficient
to address concerns arising from these emerging forces because it assumes
sufficient water will be available for all users. Recent interstate disputes,
such as Virginia v. Maryland1 and Florida v. Georgia,2 highlight a new
hydrological reality characterized by not only increased consumption of
eastern water resources, but also by increased competition between users.
As eastern states seek to secure and protect their water rights, it is im-
perative that Native American tribes in the East do the same.

The Winters doctrine provides a powerful tool for securing and
protecting Native American water rights. It also acts as a restraint on
state control of water resources. Established in 1908 by the Supreme Court
in Winters v. United States, the doctrine is one that tribes in the West have
employed since the 1970s.3 In the East it has yet to be applied.4 Legal
scholars have addressed whether and why Winters applies in the histori-
cally water-rich riparian jurisdictions of the eastern United States, and
have concluded that nothing bars Winters’s applicability.5 Yet, Winters
is a doctrine of necessity,6 invoked only when a “fear of leaving an Indian

* Advisory Committee Member, Water Resources Protection Program, City of Charlottesville,
Virginia. JD, Vermont Law School; Master of Environmental Law & Policy, Vermont Law
School; BA, University of Virginia. I would like to thank Jack Tuholske and Hillary
Hoffmann for their guidance during my initial research. I would also like to thank my hus-
band, William Goodrum, Jr., for his support and encouragement.
1 Virginia v. Maryland, 540 U.S. 56, 56 (2003).
2 Florida v. Georgia, 138 S. Ct. 2502, 2506 (2018); see infra note 234 and accompanying text.
3 See Daniel McCool, Precedent for the Winters Doctrine: Seven Legal Principles, 29 J.
SOUTHWEST 164, 165 (1987).
4 Judith Royster, Winters in the East: Tribal Reserved Rights to Water in Riparian States,
25 WM. & MARY ENVTL. L. & POL’Y REV. 169, 169–70 (2000).
5 See infra notes 164–71 and accompanying text.
6 Cappaert v. United States, 426 U.S. 128, 139 (1976).
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reservation without sufficient water for sustenance and fulfilling its
purposes” is present.7 The East’s natural abundance of water, combined
with a water rights regime that guarantees each user a reasonable share
of the available water, effectively created a presumption that necessity
does not exist.

However, this is no longer the case. Although sufficient water has
been available for all users in the past, the East’s present—and future—
hydrological reality leaves many users dry, including Native American
tribes.8 Riparianism cannot satisfy their needs because it only guaran-
tees users reasonable use of the water instead of a specified amount.9

This means that, in times of water shortage, tribes may not have enough
water to fulfill the purposes of their reservations. Necessity, therefore,
can exist in the East. This Article examines the element of necessity in
the Winters doctrine, imagining how necessity could arise in the East in
a situation that would require a court to apply Winters. This Article be-
gins by explaining the establishment and evolution of the Winters doc-
trine and federal reserved water rights. Then, it places Winters in context
with state water law, briefly describing the prior appropriation and ripar-
ianism regimes as well as Winters’s relationship to these regimes. Next,
this Article discusses necessity as a critical element for securing federal
reserved water rights. Notably, this section identifies two factors—(1)
hydrology and climate and (2) inadequate protection of water rights under
state water law—analyzed by the United States Supreme Court in its
four Winters decisions to determine the doctrine’s applicability. This Article
then examines the element of necessity in the West. Finally, this Article
briefly explains why Winters applies in the East, and concludes by dis-
cussing how tribes in the region could satisfy necessity.

I. THE WINTERS DOCTRINE

A. Establishment and Evolution

The Supreme Court established the doctrine of federal reserved
water rights in Winters v. United States.10 Accordingly, this doctrine is
commonly known as the Winters doctrine. Under the Winters doctrine,

7 Mattaponi Indian Tribe v. Commonwealth, 72 Va. Cir. 444, 460 (Va. Cir. Ct. 2007).
8 25 U.S.C. § 1772e (2006) (stating that the Seminole Water Rights Compact provided
federally recognized water rights to Seminoles due to water shortages and an inability
of Florida’s riparian water rights regime to guarantee sufficient water for the Seminoles’
Reservations).
9 See T.E. Lauer, Reflections on Riparianism, 35 MO. L. REV. 1, 3–4 (1970).
10 Winters v. United States, 207 U.S. 564, 577 (1908).
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when the federal government reserves land for federal use it impliedly
reserves a sufficient quantity and quality of water necessary to fulfill the
purpose of the reservation.11 The date the federal government creates the
reservation establishes the “priority date” for the reserved water right,
giving the federal government priority of use over later-vesting state
water rights.12

The Winters case concerned a dispute over the waters of the Milk
River in Montana.13 There, the United States brought suit to prevent the
construction of dams and reservoirs on the Milk River, alleging that such
construction would obstruct the River’s water from flowing to the Fort
Belknap Indian Reservation.14 The federal government had previously
reserved and set aside the Reservation lands in 1888 as “a permanent
home” for the Gros Ventre and the Assiniboine Tribes of Montana.15 The
federal government’s stated purpose in creating the Fort Belknap Indian
Reservation was “to train, encourage and accustom large numbers of In-
dians residing upon the said [R]eservation to habits of industry and to
promote their civilization and improvement.”16 Specifically, it sought to
accomplish this through the use of irrigated agriculture.17 Water, there-
fore, was essential. Accordingly, the Court held that when the federal gov-
ernment created the Reservation, it also impliedly reserved water rights
to the Milk River on behalf of the Tribes.18 The Court reasoned it would
be “extreme” to believe otherwise because the Reservation would become
“a barren waste” without sufficient water.19

Since Winters, the doctrine of federal reserved water rights has
continued to evolve. In Arizona v. California, the Court concluded that
the quantity of water reserved by Winters for Native American reservations
is the amount required to fulfill “the future as well as the present needs” of
the reservation and that Winters reserved enough water to irrigate “all the
practicably irrigable acreage on the reservations.”20 In addition, the Court
expanded the Winters doctrine to apply to all federal reserved lands, not
just Native American reservations.21 In Cappaert v. United States, however,

11 Id.
12 Id.
13 Id. at 565.
14 Id.
15 Id.
16 Winters, 207 U.S. at 566–67.
17 Id.
18 Id. at 577.
19 Id.
20 Arizona v. California, 373 U.S. 546, 600 (1963).
21 Id. at 601.
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the Court limited the extent of Winters rights to the minimum amount of
water necessary to accomplish the purpose of the reservation.22 The Court
further limited Winters’s reach in United States v. New Mexico, when it
decided the doctrine reserves water rights only where water is necessary
for the primary purpose of the reservation and not where water is “valu-
able” for a secondary purpose.23 Notably, Native American reservations
may have more than one primary purpose.24 Courts interpret these pur-
poses more broadly than those of non-Native reservations.25

Agriculture is a primary purpose of most Indian reservations.26 As
such, “[t]he right to control and have access to available water has been
one of absolute necessity for Indians living on arid reservations. Without
reserving existing water rights, these reservations would be useless.”27

As noted, a primary purpose of the federal government in setting aside
permanent homelands for Native Americans was to establish “civilized
communities,”28 generally “by attempting to transform [natives] into
yeoman farmers.”29 Naturally, agriculture requires water, which makes
water necessary to fulfill the purpose of such reservations.30 The federal
government, however, “can be kindly described as having been less than
diligent in its efforts to secure sufficient water supplies for the Indian
community to develop its arable lands and achieve meaningful economic
self-sufficiency and self-determination.”31 Accordingly, the Supreme Court’s
establishment of the federal reserved water rights doctrine in Winters

22 Cappaert v. United States, 426 U.S. 128, 139 (1976).
23 United States v. New Mexico, 438 U.S. 696, 702 (1978).
24 See Royster, supra note 4, at 175–76 (explaining “agriculture is universally recognized
as a purpose” of Native American reservations, but that beyond agriculture “there is far
less judicial agreement,” although some courts have found intent to create a distinct
homeland).
25 In re General Adjudication of All Rights to Use Water in Gila River System and Source,
35 P.3d 68, 74 (Ariz. 2001).
26 Royster, supra note 4, at 175.
27 GOLDBERG ET AL., AMERICAN INDIAN LAW: NATIVE NATIONS AND THE FEDERAL SYSTEM

1225 (6th ed. 2010).
28 Arizona, 373 U.S. at 600 (citing Winters v. United States, 207 U.S. 564, 576 (1908)).
29 Gila River, 35 P.3d at 75 (quoting Walter Rusinek, A Preview of Coming Attractions?
Wyoming v. United States and the Reserved Rights Doctrine, 17 ECOLOGY L. Q. 355, 406
(1990)).
30 Courts have recognized the agriculture purpose to encompass domestic uses and other
uses of water. In re General Adjudication of All Rights to Use Water in the Big Horn River
System, 753 P.2d 76, 97 (Wyo. 1988), aff’d sub nom. Wyoming v. United States, 492 U.S.
406 (1989).
31 Gila River, 35 P.3d at 75 (internal quotation marks omitted) (quoting 134 CONG. REC.
E562-02 (Mar. 8, 1988) (statement of Rep. Udall)).
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ensured that Native Americans have a legal means to secure water for
their reservation lands.32

B. Relationship to State Water Law

The Winters decision “was a significant deviation from the estab-
lished convention that water law was purely a state matter.”33 Winters
authorized the federal government, empowered by the Commerce Clause
and the Property Clause, to regulate water rights on federal lands.34 “The
Supreme Court has held that water use on a federal reservation is not
subject to state regulation absent explicit federal recognition of state
authority.”35 Regarding Native American reservations specifically, Public
Law 280, which delegated some federal authority over Native affairs and
Native American reservations to the states, “did not delegate this regula-
tory power to the state.”36 Thus, the Winters doctrine exists both in the
context of and separate from state water law. Federal reserved water
rights “need not be created or exercised in accordance with state law.”37

As such, the holder of a reserved water right need not divert water for
beneficial use to secure her right.38 Nor must she file with the state water
agency or record her claim.39 Moreover, even if a holder of a reserved
water right does not exercise her right until decades after the federal
government created the reservation, she still possesses the right because
a reserved water right arises when the reservation is created and “is not
subject to state laws on forfeiture and abandonment.”40

32 Importantly, Winters did not distinguish between surface water or groundwater when
considering whether the federal government reserved water rights for the purpose of
establishing a home and supporting an agrarian society on the Fort Belknap Reservation.
Winters, 207 U.S. at 577. Although the United States Supreme Court has not expressly
held that the Winters doctrine applies to groundwater underlying a reservation, it is
reasonable to conclude that the federal government would not limit reserved water rights
to solely surface water because the reservation’s “survival is conditioned on access to
water—and a reservation without an adequate source of surface water must be able to
access groundwater.” Agua Caliente v. Coachella Valley Water Dist., 849 F.3d 1262, 1271
(9th Cir. 2017), cert denied (holding that Winters applies to groundwater).
33 Ryan Rowberry, Drinking from the Same Cup: Federal Reserved Water Rights and Na-
tional Parks in the Eastern United States, 29 GA. ST. U. L. REV. 987, 991 (2013).
34 Cappaert, 426 U.S. at 138.
35 Colville Confederated Tribes v. Walton, 647 F.2d 42, 52 (9th Cir. 1981) (citing Fed.
Power Comm’n v. Oregon, 349 U.S. 435 (1955)).
36 Id. at 53.
37 GOLDBERG ET AL., supra note 27, at 1226.
38 Id.
39 Id.
40 Id.
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Furthermore, in times of shortage, the holder of a reserved water
right receives water according to her place on the priority schedule.41 A
water right that vested under state law prior to when the federal govern-
ment created the reservation, however, maintains priority over a later-
vesting federal reserved water right.42 Additionally, the McCarren
Amendment limits federal authority to an extent by allowing the federal
government to be sued in state court for issues involving federal reserved
water rights.43 The Winters doctrine gave the federal government certain
authority over the control of water resources, upsetting federalism’s bal-
ance of power; the McCarran Amendment draws the states even by
returning water disputes to state courts.44 In fact, federal courts must
defer to ongoing state court proceedings involving federal reserved water
rights even when cases are initiated in federal court.45

II. STATE WATER LAW REGIMES

Prior appropriation and riparianism are the two legal regimes
that govern the allocation of surface water resources in the continental
United States. The former is prolific throughout the West, while the lat-
ter dominates the East.46 Because the Winters doctrine exists apart from,
yet also in the context of, state water law regimes, it is important to
know how these regimes function to understand where Winters fits in the
realm of water rights.47 Additionally, it is important for understanding
how, when, and why necessity can arise.

A. Water Law in the West: Prior Appropriation

Prior appropriation is the primary water rights regime in the
western United States.48 Prior appropriation developed in response to the
region’s water scarcity, specifically during the California Gold Rush when
miners “needed to divert water from a stream to locations where it was

41 Id.
42 Id.
43 43 U.S.C. § 666 (2006).
44 Id.
45 Colo. River Watch Conservation Dist. v. United States, 424 U.S. 800, 809 (1976).
46 JOSEPH L. SAX ET AL., LEGAL CONTROL OF WATER RESOURCES 138 (4th ed. 2006).
47 This Article does not discuss the legal regimes that govern groundwater. However, in
Cappaert the Supreme Court held that the Winters doctrine applies to either surface
water or groundwater. Cappaert, 426 U.S. at 143 (explaining that Winters is not limited
to surface water because “the implied-reservation-of-water-rights doctrine is based on the
necessity of water for the purpose of the federal reservation”).
48 SAX ET AL., supra note 46, at 138.
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needed to process ore.”49 Today, nine western states—Alaska, Arizona,
Colorado, Idaho, Montana, Nevada, New Mexico, Utah, and Wyoming—
follow a pure prior appropriation regime known as the Colorado doctrine.50

The remaining western states—California, Kansas, Nebraska, North
Dakota, Oklahoma, Oregon, South Dakota, Texas, and Washington—follow
the California doctrine, a modified regime that includes elements of both
prior appropriation and riparianism.51

Under the prior appropriation doctrine, one acquires a water right
by diverting the water from a natural stream and applying it to a “benefi-
cial use.”52 “ ‘Beneficial use’ is a term of art in water law, and encompasses
two principal elements of [an appropriative] water right. First, it refers to
the purposes, or type of activities, for which water may be used . . . . Second,
beneficial use determines the measure of a water right.”53 The rationale
for prior appropriation’s beneficial use requirement is to prevent waste
in a region where water is scarce.54 To constitute a beneficial use, the use
in question must be recognized by the state as such.55 Generally, states
today recognize agriculture, livestock, mining, and recreation as benefi-
cial uses.56 Some states even recognize “preservation of fish and wildlife
and aesthetic values as beneficial.”57 In other states, however, the main-
tenance of instream flows for such uses constitutes waste.58

The phrase “first in time, first in right” is a guiding principle of prior
appropriation.59 Under the prior appropriation regime, users who diverted
the water from a stream at the earliest date have the earliest date of vest-
ment (“senior appropriators”), and thus claim priority of use of the water
over users who diverted the water at a later date (“junior appropriators”).60

Practically, this hierarchy of use means that when there is not
enough water to meet the demands of all appropriators, prior appropria-
tion requires the most junior appropriator to stop taking water so that
there is enough for the more senior appropriators.61 “If the situation were

49 Rowberry, supra note 33, at 1001.
50 SAX ET AL., supra note 46, at 138.
51 Id.
52 Id. at 125.
53 State Dep’t of Ecology v. Grimes, 852 P.2d 1044, 1049 (Wash. 1993).
54 SAX ET AL., supra note 46, at 159.
55 Id. at 154–55.
56 Id.
57 Id. at 155.
58 Id.
59 Id. at 126.
60 SAX ET AL., supra note 46, at 126.
61 Id.
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such that the stream contained only enough water to satisfy the most
senior appropriator, all junior appropriators would be required to termi-
nate their uses completely, however severe the consequences for them.”62

Additionally, prior appropriation does not limit the place of use
of the water.63 A holder of a water right may divert her allocation of
water for use in any location.64 The holder may also transfer the water
interstate and out-of-basin provided the transfer will not injure other
appropriators (this is known as the “no injury rule”).65 The disassociation
of the water and the land is a distinguishing characteristic of prior ap-
propriation. Another is that an appropriator’s failure to put her diverted
water to a beneficial use can result in the loss of her water right through
nonuse or possibly through abandonment.66 Notably, abandonment of a
water right requires a concurrence of nonuse and intent to abandon.67 An
unreasonably long period of nonuse, however, establishes a prima facie
case for abandonment, requiring the water right holder to show sufficient
evidence to rebut this presumption.68 The rationale for prior appropria-
tion’s rule of abandonment is the large demand for appropriable water
in the West and the “consequent high value” of water given its scarcity.69

B. Water Law in the East: Riparianism

Riparianism is the primary water rights regime in the eastern
United States.70 Importantly, the assumption that water will be available
for all users is a fundamental principle of riparianism.71 Riparianism is an
historical outgrowth of America’s colonial legacy.72 “During the years before
the American Revolution, the original colonies recognized water rights on
the basis of the English common law.”73 Following independence, the newly
sovereign states adopted the riparian legal regime as their own.74 Ripari-
anism defines water rights in terms of water use in association with land

62 Id.
63 Id.
64 Id.
65 Id. at 125.
66 79 Ranch, Inc. v. Pitsch, 666 P.2d 215, 217 (Mont. 1983).
67 Id.
68 Id.
69 CF&I Steel Corp. v. Purgatoire River Water Conservancy Dist., 515 P.2d 456, 458
(Colo. 1973).
70 SAX ET AL., supra note 46, at 27.
71 Id.
72 Id. at 37.
73 Id.
74 Id. at 38.
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ownership; only landowners adjacent to bodies of water—riparians—pos-
sess water rights.75 Thus, water users cannot transfer riparian water rights
for use on other lands because these rights run with the land.76 Moreover,
under riparianism, water rights continue in perpetuity and are not contin-
gent upon the riparian using the water.77 Riparianism allows riparians to
take water for domestic use, such as drinking, bathing, and “raising a small
quantity of garden produce and livestock.”78 Additionally, modern ripar-
ianism allows riparians to take water for state-specified artificial uses like
hydropower, manufacturing, and large-scale agriculture.79 Importantly, if
there is not enough water to meet the demands of all the riparians on the
water course, each riparian must reduce her water use pro rata.80

The standard of “reasonable use” governs a riparian’s use of water.81

This standard entitles each riparian to a reasonable use of the water with
respect to the rights of other riparians.82 No riparian may unreasonably
interfere with another riparian’s right to use the water.83 Reasonable use
is determined on a case-by-case basis and varies from state-to-state.84 For
example, using water for irrigation can constitute reasonable use, rather
than an unreasonable diversion.85 Municipal water use, especially if borne
out of public necessity, is also reasonable use.86 Even polluting a river can
constitute reasonable use, if the polluting act was a standard operating
procedure and the pollution itself caused little or no damage downstream.87

Section 850 of the Restatement Second of Torts establishes a factor-based
test for reasonableness.88 Generally, courts will consider a variety of factors

75 Id. at 27.
76 See SAX ET AL., supra note 46, at 27.
77 Id.
78 Id. at 32.
79 Id.
80 Id.
81 Id. at 33.
82 Tyler v. Wilkinson, 24 F. Cas. 472, 474 (C.C. D.R.I. 1827).
83 Id.
84 Id.
85 Pyle v. Gilbert, 265 S.E.2d 584, 585 (Ga. 1980).
86 North Carolina v. Hudson, 731 F. Supp. 1261, 1272–73 (E.D.N.C. 1990).
87 Snow v. Parsons, 28 Vt. 459, 463 (1856). However, reasonable use does not mean unfet-
tered permission to destroy streams, as this would unreasonably interfere with the rights
of other riparians.
88 RESTATEMENT (SECOND) OF TORTS § 850 (AM. LAW INST. 1979). Factors include: purpose
of the use; suitability of the use to the water body; economic value; social value; the
extent and amount of the harm caused; the practicality of avoiding the harm by adjusting
the use; the practicality of adjusting the quantity of water used; the protection of existing
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to determine whether a use constitutes reasonable use “including: ‘cli-
mate, customs and usages, velocity and capacity of the watercourse,
nature and extent of improvements on the watercourse, amount of water
taken, previous uses, social importance of the use, and rights and reason-
able needs of other riparians.’ ”89 Importantly, the standard of reasonable
use tolerates substantial interference with others’ uses only if there is so
little water available that neither riparian can pursue their competing
uses without harming the other.90

Today, regulated riparianism governs water law in many eastern
states.91 This regime is a modified version of common law riparianism
that incorporates some level of state regulation of water use.92 Under regu-
lated riparianism, a riparian must obtain a limited-duration permit from
the state before she has the right to use a specified quantity of water.93 The
state determines prior to issuing the permit—and thus before the use has
begun—whether the riparian’s intended use is reasonable.94 Riparianism—
whether common law or regulated—favors a broad interpretation of rea-
sonable use in order to accommodate as many reasonable riparian uses of
a waterway as possible.95 Notably, however, “the reasonableness of a partic-
ular mix of water uses can change over time, as co-riparians make changes
in their uses, or as shifts in climate and overall patterns of regional de-
velopment alter the flow or use characteristics of the water course.”96

III. THE ELEMENT OF NECESSITY

The Winters doctrine “is based on the necessity of water for the
purpose of the federal reservation.”97 The term “necessity” means “the fact
of being required,”98 or “essential.”99 It also refers to the necessities of life,

values of water uses, land, investments and enterprises; and the justice of requiring the
user causing harm to bear the loss.
89 Rowberry, supra note 33, at 1004 (quoting Richard C. Ausness, Water Rights Legislation
in the East: A Program for Reform, 24 WM. & MARY L. REV. 547, 550 (1983)).
90 SAX ET AL., supra note 46, at 33.
91 Id. at 104.
92 Id. at 105
93 Id.
94 Id. at 116.
95 See id. at 34.
96 SAX ET AL., supra note 46, at 34.
97 Cappaert, 426 U.S. at 129.
98 Necessity, OXFORD ENGLISH DICTIONARY ONLINE, http://www.oxforddictionaries.com/us
/definition/american_english/necessity?q=necessity [https://perma.cc/W7MH-E73Y] (last
visited Apr. 3, 2019).
99 Id.
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such as food, shelter, and perhaps most importantly, water.100 The
Supreme Court has not expressly defined what constitutes “necessity” for
the purpose of recognizing federal reserved water rights, but Winters,
Arizona v. California, Cappaert, and New Mexico illustrate the concept.101

These decisions highlight two key factors that the Court considers to de-
termine whether necessity is satisfied. First, the Court considers the
hydrology and climate of the reserved lands in question.102 If water re-
sources are scarce and the climate is arid, then the situation is more
likely to satisfy necessity. Second, the Court considers the adequacy of
the relevant state water law regime to guarantee sufficient water neces-
sary to fulfill the purposes of the reservation.103 If state water law cannot
guarantee a sufficient quantity or quality of water, then the situation is
likely one of necessity. When these two situations are present at the
same time, the Court finds that federal reserved water rights are neces-
sary to secure sufficient water for the reservation and subsequently
applies the Winters doctrine.104

In Winters, the Court described the Fort Belknap Indian Reserva-
tion as consisting of lands:

adapted for and susceptible of farming and cultivation and
the pursuit of agriculture, and productive in the raising
thereon of grass, grain and vegetables, but such [lands were]
of dry and arid character, and in order to make them pro-
ductive require[d] large quantities of water for the purpose
of irrigating them.105

The United States, representing its interests as well as those of the Gros
Ventre and the Assiniboine Tribes, argued that “it [was] essential and
necessary that all of the waters of the [Milk River] flow [to the Reserva-
tion] uninterruptedly and undiminished in quantity and undeteriorated

100 See Press Release, Secretary-General, Access to Safe Water Fundamental Human Need,
Basic Human Right, Says Secretary-General in Message on World Water Day, U.N. Doc.
SG/SM/7738-OBV/200 (Mar. 12, 2001), https://www.un.org/press/en/2001/sgsm7738.doc
.htm [https://perma.cc/NU5Y-2RCZ] (last visited Apr. 3, 2019).
101 See infra Part I.
102 Winters, 207 U.S. at 566; Arizona, 373 U.S. at 598–99; Cappaert, 426 U.S. at 131–32; New
Mexico, 438 U.S. at 705.
103 Winters, 207 U.S. at 567; Arizona, 373 U.S. at 555; Cappaert, 426 U.S. at 134; New Mexico,
438 U.S. at 705.
104 Id.
105 Winters, 207 U.S. at 566 (internal quotation marks omitted).
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in quality.”106 This situation was one of necessity because the “dry and
arid character” of the reserved lands meant that the Reservation would
be “a barren waste” without water.107 Moreover, Montana state water
law—which at the time followed riparian rights, rather than prior
appropriation108—could not guarantee sufficient water to fulfill the pur-
poses of the Reservation because riparianism did not entitle the Gros
Ventre and the Assiniboine to a specified quantity or quality of water of
the Milk River.109 Accordingly, the Court held that the federal govern-
ment had impliedly reserved sufficient water necessary to fulfill the
purpose of the Fort Belknap Indian Reservation.110

Following Winters, in Arizona v. California—a case concerning
apportionment of the Colorado River and its tributaries—the Court upheld
the finding that the federal government had reserved water rights to the
Colorado River for Native American reservations in Arizona, California,
and Nevada.111 The Court emphasized the aridity of the reserved lands
in explaining its rationale for recognizing Winters rights:

If the water necessary to sustain life is to be had, it must
come from the Colorado River or its tributaries. It can be
said without overstatement that when the Indians were put
on these reservations they were not considered to be located
in the most desirable area of the Nation. It is impossible to
believe that when [the federal government created these
reservations] they were unaware that most of the lands
were of the desert kind—hot, scorching sands—and that
water from the river would be essential to the life of the
Indian people and to the animals they hunted and the crops
they raised.112

Additionally, the Court concluded that Winters entitled the Tribes’
water rights to priority of use because the creation date of the Reservations

106 Id. at 567. Although the United States Supreme Court has not explicitly held as such,
the plain language of Winters strongly suggests that the Winters doctrine protects water
quality as well as water quantity. Id.
107 Id. at 566, 577.
108 Id. at 567.
109 Id.
110 Id. at 577–78.
111 Arizona, 373 U.S. at 595.
112 Id. at 598–99 (emphasis added).
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predated the Colorado River apportionment scheme.113 The fact that the
Court considered Winters’s application in the context of this apportion-
ment scheme and not in the context of prior appropriation distinguishes
Arizona v. California slightly from the other Winters decisions. However,
the reason the states of the Colorado River Basin had entered into the
apportionment scheme was out of fear that “they would not get their fair
share of Colorado River water” under the doctrine of prior appropria-
tion.114 The Court acknowledged that “[t]hese fears were not without
foundation, since the law of prior appropriation prevailed in most of the
Western States.”115 This strongly implies that state water law was in-
sufficient to guarantee sufficient water for Native American reservations
in the Colorado River Basin states. The combination of the arid desert
climate and the inability of the prior appropriation-based state water
regimes to guarantee the Tribes sufficient quantity and quality of water
to fulfill the purposes of their reservations satisfied the factors required
to show necessity. As such, the Court applied the Winters doctrine.116

Similarly, in Cappaert the Court held that the United States had
impliedly reserved water rights when it created Devil’s Hole National
Monument, a deep limestone cavern in Nevada containing an underground
pool inhabited by a unique species of desert fish.117 The United States
brought suit to protect the pool because nearby ranchers, the Cappaerts,
had been pumping groundwater from the same aquifer that supplied
water to Devil’s Hole, decreasing the level of water in the pool.118 The
Court explained that Winters applied because “the purpose of reserving
Devil’s Hole [was] preservation of the pool” and its inhabitant, the pup-
fish.119 Yet, the federal government could not fulfill the purpose of Devil’s
Hole if the Cappaerts pumped the pool dry.120 Although the Court permit-
ted “the level of the pool . . . to drop to the extent that the drop [did] not
impair the scientific value of the pool as the [pupfish’s] natural habitat,”
it recognized the relationship between sufficient water for the pool and the
pupfish as one of necessity.121 Decreased water levels due to pumping, as

113 Id. at 600.
114 Id. at 556.
115 Id. at 555.
116 Id. at 600.
117 Cappaert, 426 U.S. at 131–32.
118 Id. at 133.
119 Id. at 141.
120 Id.
121 Id.
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well as Devil’s Hole’s location in Death Valley—the hottest place in the
world and the driest spot in North America122—meant that sufficient
water was not available to fulfill the purpose of Devil’s Hole: protecting
the pupfish and, in turn, its natural habitat.123 Moreover, Nevada’s prior
appropriation water regime could not guarantee sufficient water for the
reservation because, while the federal government reserved Devil’s Hole
in 1952, it did not divert the water for a beneficial use.124 The Cappaerts,
who began pumping groundwater in 1968, were the first to divert the
water under prior appropriation.125 Consequently, they held the senior
water right to the aquifer that supplied the pool.126 Once again, the
combination of hydrology and climate, and an inadequate state water
regime resulted in a situation where the water necessary to sustain the
federal reservation was unavailable. Therefore, the situation of Devil’s
Hole and its resident pupfish satisfied necessity for the purposes of ap-
plying the Winters Doctrine.127

In New Mexico, the Court explained that the Winters doctrine
applies—and necessity exists—in situations where “the purposes of the
reservation would be entirely defeated” without water and where water
is essential.128 In that case, the Court considered whether Winters ap-
plied to the Mimbres River in New Mexico’s Gila National Forest and for
what purpose the United States had intended to reserve water rights.129

The Court emphasized that “[t]he quantification of reserved water rights
for the national forests is of critical importance to the West, where . . . 
water is scarce and where more than 50% of the available water either
originates in or flows through national forests.”130 The scarcity of water
and the fact that the Mimbres River was fully appropriated under New
Mexico’s prior appropriation regime meant it was necessary for the Court
to recognize Winters rights in order to guarantee sufficient water to fulfill
the purpose of the reservation.131

122 Death Valley National Park, NAT’L PARK SERV., https://www.nps.gov/deva/index.htm
[https://perma.cc/4NJW-TTFV] (last visited Apr. 3, 2019).
123 Cappaert, 426 U.S. at 133–34.
124 See id. at 131–32. At the time, Nevada did not recognize instream flows as a beneficial
use.
125 Id. at 133.
126 Id.
127 Id. at 138–39.
128  New Mexico, 438 U.S. at 705.
129 Id. at 697.
130 Id. at 705 (internal citations omitted).
131 See id.
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As illustrated above, the hydrology and climate of a reservation
and the water law regime of the state where the reservation is located
are the two key factors that the Court analyzes to determine whether
necessity is present. Historically, these factors have been satisfied more
easily in the West than in the East. As such, a presumption of necessity
exists in the West because the hydrology, climate, and water law of the
western states are less likely to be able to guarantee sufficient water to
fulfill the purposes of Native American reservations. In the East, however,
there is no such presumption. Rather, there is a presumption against
necessity. Therefore, it is critical for a party asserting Winters rights not
only to show the lack or shortage of sufficient quantity or quality of
water, but also to explain why state water law is inadequate. If a Winters
claim in either region satisfies these two factors, then it satisfies the
element of necessity.

IV. NECESSITY IN THE WEST

Winters v. United States, Arizona v. California, Cappaert v. United
States, and United States v. New Mexico all concern water and lands in
the western United States. This is no surprise; the scarcity of water in
the West easily satisfies the hydrology and climate criteria for necessity.
In New Mexico, the Court explained:

[W]ater is frequently necessary to achieve the purposes for
which these reservations are made. But Congress has sel-
dom expressly reserved water for use on these withdrawn
lands. If water were abundant, Congress’ silence would
pose no problem. In the arid parts of the West, however,
claims to water for use on federal reservations inescapably
vie with other public and private claims for the limited
quantities to be found in the rivers and streams. This com-
petition is compounded by the sheer quantity of reserved
lands in the Western States.132

Additionally, state water law in the West is generally insufficient to ad-
dress this need because it is founded on prior appropriation. Examining
each of the necessity factors in turn, it becomes clear that necessity is
presumptively satisfied in the West.

132 Id. at 699.
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A. Water Resources in the West

“Water is scarce throughout most of the western United States.”133

Such scarcity is a theme running through Winters claims. The West “is
a vast area of mountain ranges, deserts, canyons, and grasslands with
very little precipitation.”134 Notably, “[t]he West has typically been defined
by the 100th Meridian. On average, the region west of this longitude—
which runs down the center of the Great Plains—receives less than 20
inches of annual rainfall, whereas more than 20 inches of precipitation
falls east of this line.”135 For example, the Colorado River Basin—the
water resource at issue in Arizona v. California—is composed mostly of
“arid or semiarid lands and rangelands.”136 These lands “historically re-
ceive less than 10 inches of precipitation per year. In contrast, many of
the mountainous areas that rim the northern portion of the Colorado
River Basin receive, on average, over 40 inches of precipitation per year.”137

Moreover, “[m]ost of the total annual flow in the Colorado River Basin
results from natural runoff from mountain snowmelt.”138 The regular
cycle of these natural hydrological processes plays a critical role in pro-
viding water to the thirsty western states.

In parts of the West, current climate conditions already constrain
water supplies.139 “Water allocations in the region, some of which were
agreed upon almost a century ago, have become difficult to meet.”140

Climate change will strain western water resources further.141 Scientists
predict changes in climate conditions in the West to include decreased
precipitation, increased temperatures, increased frequency and severity

133 Andrew Fahlund et al., Water in the West, 6 CALIF. J. POL. & POL’Y 61, 62 (2014).
134 Id.
135 Id.
136 BUREAU OF RECLAMATION, RECLAMATION, SECURE WATER ACT SECTION 9503(C)—
RECLAMATION CLIMATE CHANGE AND WATER, REPORT TO CONGRESS 18 (Apr. 2011), https://
www.usbr.gov/climate/secure/docs/SECUREWaterReport.pdf [https://perma.cc/5PFS-N7F9]
[hereinafter RECLAMATION].
137 Id.
138 Id.
139 Climate Impacts in the Southwest, U.S. ENVTL. PROT. AGENCY, https://19january2017
snapshot.epa.gov/climate-impacts/climate-impacts-southwest_.html#Water [https://perma
.cc/H7SW-VASR] (last visited Apr. 3, 2019) [hereinafter Climate Impacts in the Southwest].
140 Climate Change: Southwest Impacts & Adaptation, U.S. ENVTL. PROT. AGENCY, https://
www.rosemonteis.us/files/references/045743.pdf [https://perma.cc/BF7F-W5PQ] (last visited
Apr. 3, 2019) [hereinafter Climate Change: Southwest Impacts & Adaptation].
141 See Climate Impacts in the Southwest, supra note 139.
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of drought, and reduced snowpack resulting from increased winter tempera-
tures, which will lead to reduced streamflows.142 Specifically, climate
change is likely to result in “an 8 to 20 percent decrease in average annual
stream flow in several river basins, including the Colorado, the Rio Grande,
and the San Joaquin.”143 The Colorado River “is a critical resource in the
West,” as seven states and at least five Native American tribes depend
on it for their water supply.144 Yet, as climate change affects the Colorado
River Basin, its impact “will drive changes in the availability of natural
water supplies. These effects may occur as changes to annual runoff and
changes in runoff seasonality.”145 Notably, scientists expect warmer
temperatures throughout the Basin “to lead to more rainfall-runoff during
the cool season rather than snowpack accumulation. This logically leads
to increases in December–March runoff and decreases in April–July run-
off,” making the arid and semiarid lands of the Colorado River Basin more
susceptible to drought.146 In fact, scientists already have observed climate
change impacts across the West, including rising temperatures, increased
drought in the southwest, and changes in the timing of streamflows in
the northwest—all of which have led to increased demand for water re-
sources in the West.147 Critically, with changing climate conditions, “Native
Americans living on reservations could suffer from limited access to
water resources . . . [especially] if reservation water supplies become
scarce or contaminated.”148

B. The Inherent Inadequacy of Prior Appropriation

The scarcity of water in the West necessitated the development
of a water rights regime that discouraged waste.149 However, prior

142 Id.; Climate Impacts in the Northwest, U.S. ENVTL. PROT. AGENCY, https://19january2017
snapshot.epa.gov/climate-impacts/climate-impacts-northwest_.html#Water [https://perma.cc
/B633-3VCR] (last visited Apr. 3, 2019) [hereinafter Climate Impacts in the Northwest].
143 Press Release, U.S. Dep’t of the Interior, Share Interior Releases Report Highlighting
Impacts of Climate Change to Western Water Resources (Apr. 25, 2011), https://www.doi
.gov/news/pressreleases/Interior-Releases-Report-Highlighting-Impacts-of-Climate
-Change-to-Western-Water-Resources [https://perma.cc/D58P-LRSY].
144 RECLAMATION, supra note 136, at 17.
145 Id. at 31.
146 Id.
147 UNITED STATES GLOBAL CHANGE RESEARCH PROGRAM, CLIMATE CHANGE IMPACTS IN

THE UNITED STATES: THE THIRD NATIONAL CLIMATE ASSESSMENT 70, 73 (Jerry Melillo et
al. eds., 2014).
148 Climate Change: Southwest Impacts & Adaptation, supra note 140.
149 Fahlund et al., supra note 133, at 63 (explaining that “[i]n the arid West, perennial
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appropriation is inherently inadequate for protecting the water rights of
Native American reservations because the regime cannot ensure suffi-
cient quantity or quality of water to fulfill the reservation’s purpose. “The
Winter’s [sic] doctrine is antithetical to the prior appropriation” systems
utilized in the western states.150 First, prior appropriation establishes a
hierarchy of users based on the priority date.151 If a reservation has a
later priority date than other users, the reservation is a junior user and
would receive its appropriated amount of water last.152 Competition be-
tween users is at the heart of the regime. Climate change impacts, like
changing streamflows, will only “worsen[ ] the existing competition for
water.”153 As long as sufficient water is available for the senior user and
all the junior users, there is no concern for the junior reservation-user.
However, in times of shortage, prior appropriation allocates water on the
basis of hierarchy until the water runs out.154 Thus, junior users can
be—and often are—left out to dry.155 For a Native American reservation,
this situation upsets the fulfillment of the reservation’s purpose.

Second, prior appropriation limits an appropriator’s use to a bene-
ficial use.156 This means the use must fall into a category of use recog-
nized as beneficial use by the state.157 Agriculture is a primary purpose
of most Native American reservations and a recognized beneficial use.158

However, prior appropriation does not recognize the homeland purpose
as beneficial use.159 The homeland purpose refers to practices essential
for Native Americans to preserve culture and maintain tribal identity.160

Water uses for the homeland purpose could include preserving instream

streams are fewer and farther in between and their flows are variable and uncertain. The
need to allocate a scarce and unpredictable resource gave rise to the prior appropriation
system”).
150 United States v. Anderson, 591 F. Supp. 1, 5 (E.D. Wash. 1982), aff’d in part, rev’d in
part, 736 F.2d 1358 (9th Cir. 1984).
151 SAX ET AL., supra note 46, at 126.
152 Id.
153 Climate Impacts in the Northwest, supra note 142.
154 SAX ET AL., supra note 46, at 126.
155 Id.
156 Id. at 125, 154–55.
157 Id.
158 Id. at 154–55.
159 See generally Jessica Lowrey, Note & Comment, Home Sweet Home: How the “Purpose
of the Reservation” Affects More Than Just the Quantity of Indian Water Rights, 23 COLO.
J. INT’L ENVTL. L. & POL’Y 201 (arguing for the use of homeland purpose to quantify
Indian water rights).
160 See id. at 204.
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flows to maintain fish populations so that tribes may continue to fish
their historic fishing grounds.161 For example, in United States v. Adair
the Ninth Circuit explained that prior appropriation was inadequate to
secure water for a homeland purpose because “[a] water right to support
game and fish adequate to the needs of Indian hunters and fishers [was]
not a right recognized as a part of the common law doctrine of prior appro-
priation followed in Oregon.”162

Third, prior appropriation is inadequate because the regime permits
interstate and out-of-basin water transfers.163 Although prior appropria-
tion subjects the user seeking to transfer the water to the no injury rule,
it is unclear how the administrative agency making the transfer permit
decision would evaluate injury in times of diminished flow.164 For these
reasons, prior appropriation is inherently inadequate to ensure sufficient
water to fulfill the purposes of western-located Indian reservations. This
fact, combined with the hydrological reality of limited water resources
and a generally arid climate, means that necessity for Winters purposes
is presumptively satisfied in the West.

V. WINTERS IN THE EAST

A. Winters Applies

According to the plain language of Winters v. United States, the
Winters doctrine applies where the federal government has reserved lands,
thereby impliedly also reserving sufficient quantity and quality of water
necessary to fulfill the purpose of the reservation.165 Yet, so far, courts have
recognized Winters rights only in the West.166 This is likely due to hydro-
logical reality: water is scarce in the West. As a result, Winters claims are
more likely to arise there than in the historically water-rich, riparian
East.167 However, the plain language of Winters suggests that the doctrine
also applies in the East because it does not limit the doctrine to western
reservations or only to arid lands.168 Additionally, legal scholars offer

161 United States v. Adair, 723 F.2d 1394, 1410 (9th Cir. 1983).
162 Id.
163 SAX ET AL., supra note 46, at 125.
164 Id. at 268–69.
165 Winters, 207 U.S. at 576–77.
166 Royster, supra note 4, at 169.
167 See supra Part IV.
168 Winters, 207 U.S. at 576–77.
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several reasons for why Winters applies to federal reservations beyond
the arid western states.169 Professor Judith Royster argues that Winters
applies in the East because tribal reserved rights exist for two purposes
and “[n]either purpose is confined to a line west of the 100th meridian.”170

These purposes are: (1) to allow tribes to continue pre-existing or aborigi-
nal practices and (2) to allow tribes to accomplish the purposes for which
the government established the reservation.171 Furthermore, Royster
argues that reserved water rights are neither appropriative nor riparian,
but a third, distinct set of reserved water rights under federal law, and
thus Winters rights exist outside the prior appropriation arena.172 Profes-
sor Hope Babcock posits normative reasons and utilitarian reasons for
recognizing Winters rights in riparian jurisdictions.173 Normative reasons
include redressing the wrongs perpetrated against Native American
tribes, distributive justice, fairness, and environmental justice.174 Utilitar-
ian reasons include promoting cultural survival and encouraging water
conservation among non-tribal users by reserving water for tribal use.175

Therefore, it is likely that Winters applies to Native American reservations
in the East. It is also likely that Winters applies to non–Native American
federal reservations in the East, such as National Parks and National
Forests, as well as military installations.176

B. Winters Rights Litigation

Regardless of the type of reservation, the element of necessity
must be met for a court to recognize federal reserved water rights under
Winters.177 The East’s natural abundance of water and its riparianism re-
gime that grants each user a reasonable share of the available water gives

169 Hope M. Babcock, Reserved Indian Water Rights in Riparian Jurisdictions: Water,
Water Everywhere, Perhaps Some Drops For Us, 91 CORNELL L. REV. 1203, 1240–47 (2006);
Royster, supra note 4, at 191–95.
170 Royster, supra note 4, at 191.
171 Id.
172 Id. at 193.
173 Babcock, supra note 169, at 1234.
174 Id.
175 Id.
176 See Rowberry, supra note 33, at 1017–18 (advocating use of Winters rights to protect
water for National Parks in the East); see also Jeremy Nathan Jungreis, “Permit” Me
Another Drink: A Proposal for Safeguarding the Water Rights of Federal Lands in the
Regulated Riparian East, 29 HARV. ENVTL. L. REV. 369, 385 (2005) (proposing Winters
rights as a possible option to secure water for federal military installations).
177 See Cappaert, 426 U.S. at 143.
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rise to a presumption against necessity.178 No court has recognized Winters
rights in this region for any reservation.179 Regarding Native American
reservations, tribes have attempted to assert Winters rights in the East
on only two occasions.180 Both lawsuits—Seminole Tribe of Indians v.
Florida and Mattaponi Indian Tribe v. Commonwealth—ultimately ended
in settlement agreements.181 Nonetheless, a brief discussion of the cases
is instructive for considering potential situations of necessity in the East.

1. Seminole Tribe of Indians v. Florida

Seminole Tribe of Indians v. Florida involved tribal water rights
for federal Native American reservations in south Florida.182 The Semi-
nole tribe initiated the lawsuit after the state enacted the Florida Water
Resources Act of 1972, which “established a permit system in lieu of the
previous riparian system.”183 The Seminoles, a federally recognized tribe,
argued that Florida lacked jurisdiction over the regulation of tribal water
use, and that the Tribe possessed federally protected reserved water
rights in its Indian reservations under the Winters doctrine.184 Notably,
“[i]n the past, state authorities had never precisely focused on the status
of the Seminole Tribe vis-à-vis the state’s water system regulation. They
generally assumed that the Winters doctrine did not apply in the East.”185

The Seminoles attempted to assert a Winters claim because their
Reservations’ water supply was under threat. For many years, “large-
scale citrus operations and other development north of [the Seminoles’]
West Big Cypress Reservation” had concerned the Tribe.186 “Although no

178 Mattaponi, 72 Va. Cir. at 461.
179 Id.
180 See 25 U.S.C. § 1772e (resolving Winters claim brought by Seminole Tribe of Florida
against the State of Florida); Mattaponi, 72 Va. Cir. at 444.
181 25 U.S.C. § 1772e. The Seminole Water Rights Compact is reprinted in Seminole Indian
Land Claims Settlement Act of 1987: Hearing on S. 1684 Before the Senate Select Comm’n
on Indian Affairs, 100th Cong., 83–122 (1987). The text of the Compact is also available at
https://digitalrepository.unm.edu/cgi/viewcontent.cgi?referer=https://www.google.com
/&httpsredir=1&article=1063&context=nawrs [https://perma.cc/9ACG-NTBN] (last visited
Apr. 3, 2019). Allison M. Dussias, Protecting Pocahontas’s World: The Mattaponi Tribe’s
Struggle Against Virginia’s King William Reservoir Project, 36 AM. INDIAN L. REV. 1, 96–97
(2011) (discussing settlement of Mattaponi lawsuit to claim Winters rights).
182 Jim Shore & Jerry C. Straus, The Seminole Water Rights Compact and the Seminole
Indian Land Claims Settlement Act of 1987, 6 J. LAND USE & ENVTL. L. 1, 2 (1990).
183 Id. at 9.
184 Id.
185 Id.
186 Id. at 8.
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present shortage of water existed on that reservation, the Tribe feared
that [Florida] implementing [its] extensive plans for diverting groundwater
to the north would affect both the quality and quantity of [the Seminoles’]
only dependable source of water in the dry season—reservation ground-
water.”187 Additionally, development had already caused hydrological
changes resulting in a lack of water.188 Specifically, the water shortage had
caused a lake, created by the state to help provide water to the Reservation,
“to drastically recede.”189 Furthermore, on one Seminole Reservation, “the
Tribe was deprived for many years of water to which it was clearly
entitled—even when sufficient water was actually available” due to poor
water management by the state and “unauthorized and unlawful diver-
sions of water by neighboring landowners.”190

In bringing suit, the Seminoles “believed that the Winters doctrine’s
rationale—to assure [Native Americans] on federally reserved lands suf-
ficient water to sustain their reservations as homelands—applied with
equal force to [eastern states].”191 However, the case ended in a settle-
ment agreement, the Seminole Indian Land Claims Settlement Act of
1987, and thus the court never addressed Winters’s applicability.192 The
settlement included a water rights compact between the Seminoles, the
federal government, and the state of Florida.193 Congress provided that
“[t]he compact defining the scope of Seminole water rights and their
utilization by the tribe shall have the force and effect of Federal law for
the purposes of enforcement of the rights and obligations of the tribe.”194

Interestingly, under the Compact, “the Tribe achieved state and federal
recognition of substitute federal water rights in exchange for Winters
doctrine rights.”195 The Compact did not explain the difference between
the “substitute federal water rights” that the Seminoles received and the
Winters rights which the Tribe had originally sought.196 Regardless, the
Seminoles’ situation was such that the Tribe required particular legal
protection to ensure a sufficient quantity and quality of water to sustain
their reservations. It was a situation of necessity: Florida’s development

187 Id.
188 Shore & Straus, supra note 182, at 4–5.
189 Id.
190 Id. at 18.
191 Id. at 9.
192 25 U.S.C. § 1772e.
193 Id.
194 Id.
195 Shore & Straus, supra note 182, at 12.
196 Id.
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and population growth had threatened the Seminoles’ water resources,
and the state’s water rights regime was insufficient to protect them.

2. Mattaponi Indian Tribe v. Commonwealth

In Mattaponi Indian Tribe v. Commonwealth, the Mattaponi Tribe
of Virginia brought suit against the commonwealth of Virginia to enjoin
construction of a reservoir upstream from the Tribe’s reservation on the
Mattaponi River.197 The Tribe argued that the reservoir would infringe
usufructory rights reserved to them under the Treaty of Middle Plantation
in 1677.198 “Moreover, the Tribe assert[ed] that the [r]eservoir’s construction
[would] unlawfully infringe on the rights it possesse[d] in and to the waters
of the Mattaponi River.”199 Notably, although at the time the Mattaponi
was not a federally recognized tribe, but a tribe recognized by the state,
the court found that this did not bar Winters’s potential applicability.200

The issue of whether Winters rights apply in Virginia presented
a “novel and complex question” for the Virginia court.201 The court noted
that “[t]he reserved water rights doctrine [had] not been applied, nor its
suitability formally addressed, in states like Virginia that subscribe to
a riparian water rights system.”202 In its analysis, the court examined the
basic tenets of riparianism and prior appropriation, highlighting the
differences between the two water law regimes.203 The court considered
the regimes’ clear differences “critically important” in discerning Winters
applicability in the East.204 However, the critical difference for the court
was the fact that Winters is a doctrine “of necessity” and that “parties
have asserted this necessity only in the context of prior appropriation,
where the fear of senior appropriators precluding Indian reservations
from having sufficient water arguably requires an implication of reserved

197 Mattaponi, 72 Va. Cir. at 444.
198 Id.
199 Id.
200 Id. at 459–60. The court concluded that “the reasoning behind the Winters doctrine is
equally applicable to state Indian tribes as it is to federally recognized tribes” because no
government—state or federal—would establish a reservation for a tribe if the reservation
“would not enjoy the amount of water needed to further the purposes behind its creation
and sustain its inhabitants.” Id. The Mattaponi have since received federal recognition.
Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition Act of 2017, Pub. L.
No. 115-121, § 303, 132 Stat. 40 (2018).
201 Mattaponi, 72 Va. Cir. at 449.
202 Id.
203 Id. at 448.
204 Id. at 454.
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water rights.”205 The court emphasized that “the abundance of water found
in eastern states effectively creates a presumption that sufficient water
will be available for all users,” including Native American tribes.206 For
this reason, “the element of necessity essential to invoke the Winters
doctrine was unsatisfied in these situations.”207 The court found that the
Mattaponi had not pleaded sufficient facts to demonstrate necessity,
thereby failing to overcome the presumption that sufficient water would
be available for all users, and thus the Winters doctrine did not apply.208

Yet, the court did not hold that Winters may never apply in riparian
jurisdictions.209 “Because reserved water rights hinge on the question of
necessity, it is plausible that even in a riparian jurisdiction it may be
necessary to imply reserved water pursuant to an Indian reservation or
treaty-granted rights.”210 The court reasoned as such because riparianism
“only grants a riparian owner [reasonable use of water],” and not “sufficient
water for a particular purpose,” as does the Winters doctrine.211 Accord-
ingly, if a tribe could show that “riparian law would not provide [it] with
the quantity or quality of water sufficient to sustain its Indian reserva-
tion, protect [treaty rights], or preserve its aboriginal practices,” then the
tribe would “satisfy the Winters doctrine’s critical element of necessity”
and would therefore be able to assert federal reserved water rights.212

VI. SATISFYING NECESSITY IN THE EAST

Winters’s applicability in the East depends on the ability of a Native
American tribe to satisfy the element of necessity, a fact-based showing.213

As discussed in Part III, satisfying necessity requires a tribe to show: (1)
that the hydrology and climate of its reservation is such that water is
unavailable in sufficient quantity or quality to fulfill the reservation’s
purpose; and (2) that state water law cannot ensure sufficient water for
the reservation.214 While the East’s natural abundance of water gives rise
to a presumption against necessity, changes in regional water resources

205 Id. at 455.
206 Id. at 460.
207 Mattaponi, 72 Va. Cir. at 461.
208 Id. at 463.
209 Id. at 461.
210 Id.
211 Id.
212 Id. at 462.
213 Mattaponi, 72 Va. Cir. at 463.
214 See supra Part III.
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resulting from development, population growth, and climate change are
likely to lead to situations of necessity where the state riparian regimes
cannot ensure sufficient water.

A. Water Resources in the East

Historically, the eastern United States is a water-rich region. The
“[a]nnual average precipitation [for northeastern states] ranges from less
than 35 inches in parts of New York to over 50 inches along the New
England coast.”215 Inland locations, “particularly in West Virginia and
New York . . . [as well as parts] of the Green and White Mountains” in
Vermont and New Hampshire receive higher precipitation, including
“amounts in excess of 60 inches.”216 The Midwest—which is located east
of the 100th Meridian and qualifies as the East for the purposes of this
Article—receives a varied average annual precipitation, “ranging from
less than 25 inches in northwest Minnesota to more than 46 inches in
southern Missouri and along the Ohio River.”217 In the southeast, “[t]he
Gulf Coast regions of Louisiana, Mississippi, Alabama, and the Florida
Panhandle receive over 60 inches of precipitation, while much of Virginia,
northern Kentucky, and central sections of the Carolinas and Georgia
receive between 40–50 inches of precipitation annually.”218 The Atlantic
coast and the Florida Peninsula receive even “[h]igher amounts of precipi-
tation.”219 Interestingly, locations “at the higher elevations of the south-
ern Appalachians in North Carolina and Tennessee . . . can receive up to
100 inches of snowfall annually, which is comparable to annual snowfall
amounts experienced across portions of New England.”220

Water is also present in the East in the form of major hydrological
features. The Great Lakes—which border New York, Pennsylvania, Ohio,
Illinois, Indiana, Michigan, Wisconsin, and Minnesota—form “the largest
surface freshwater system on Earth.”221 In fact, “[o]ne fifth of the world’s
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fresh water resides in the Great Lakes,” making the Lakes an “important
resource for [regional] water supply.”222 The Great Lakes account for 90%
of the United States’ water supply by volume, and provide drinking water
to forty million people.223 The Mississippi River, which originates in north-
ern Minnesota and empties into the Gulf of Mexico, also provides signifi-
cant water to eastern states.224 Its watershed covers all or part of thirty-two
states, including at least twenty states in the East.225

As long as water resources are plentiful and potable, it will be
difficult for Native Americans in the East to satisfy Winters’s necessity
requirement. Yet rapid population growth and expansive development
throughout the region, as well as climate change, have begun to stress
the East’s historically abundant water resources. Both scenarios have the
potential to create situations of necessity in eastern states.

1. Development and Population Growth

“Rapid population growth and development has greatly increased
the [East’s] demand for water” and its vulnerability to water shortage.226

Necessity as a result of development is a likely scenario for the eastern
United States, specifically in the populous urban centers of the north and
across the southern Sunbelt states. According to the most recent United
States Census, three of the top five most populous states in the country—
New York, Florida, and Illinois—lie east of the 100th Meridian.227 The east-
ern United States is also home to seven of the top ten most populous
metropolitan areas228 in the country,229 and four of the nation’s fastest
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growing metropolitan areas by population.230 Interestingly, all four of these
metropolitan areas are located in southeastern states.231 Florida boasts two
(Orlando-Kissimmee-Sandford at #8 and Tampa-St. Petersburg-Clearwater
at #10, respectively), Virginia and Maryland share one (Washington-
Alexandria-Arlington at #5), and Georgia has one (Atlanta-Sandy Springs-
Roswell at #3).232

Notably, Atlanta’s sprawling growth is already straining regional
water resources. A decades-long-running dispute between Florida and
Georgia concerning use of the Apalachicola-Chattahoochee-Flint River
Basin escalated in 2013, when Florida filed a lawsuit against Georgia in
the United States Supreme Court seeking equitable apportionment of the
Basin and alleging that Georgia’s increased storage and consumption of
water from the shared Basin has diminished Florida’s water resources
and “forc[ed] Floridians to shoulder the heavy burden of Georgia’s
growth.”233 Florida’s effort to secure an equitable apportionment contin-
ues today. Most recently, in June 2018, the United States Supreme Court
held that the Court-appointed special master had applied too high a
standard of review for redressability when rejecting Florida’s argument
that Georgia’s water consumption should be limited by a cap.234 The
Court remanded the case to the special master to determine, based on
the evidentiary findings, whether “the benefits of the apportionment sub-
stantially outweigh the harm that might result.”235 In the meantime,
Atlanta’s rising population and expanding development236 (to say nothing
of Florida’s own booming population growth)237 continues to stress re-
gional water resources.
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Development-induced water stress was a primary reason that both
the Seminole Tribe and the Mattaponi Tribe asserted Winters claims.
The Seminoles alleged that development had negatively impacted water
resources on the Tribe’s Reservations, resulting in water shortage.238

Notably, the Seminoles’ receipt of special federal reserved water rights in
exchange for Winters rights suggests that development had contributed
to a situation where sufficient water was unavailable for the Reservations’
purposes.239 Similarly, the Mattaponi sought to protect its water rights
against the construction of “a large reservoir [planned to be built] upstream
from [its reservation] for the purpose of supplementing the water supplies
of the City of Newport News and neighboring localities.”240 Because develop-
ment can create a hydrological situation that increases competition for
and consumption of water resources, thereby decreasing availability of
water resources, it is one scenario that is likely to satisfy necessity.

2. Climate Change

Climate change is another scenario that is likely to create neces-
sity in the East because it will impact the availability of eastern water
resources.241 In the northeastern states, scientists predict wetter, warmer
winters with less snow, and thereby reduced streamflow into the spring
and summer.242 This will result in lower-than-normal water levels in the
fall, when streamflow is typically replenished, stressing water supply.243

Scientists also expect northeastern states to experience increased fre-
quency and duration of drought during summer months.244 Importantly,
“[d]rought creates increased competition for limited water resources.”245

This will be particularly true in southeastern states, where droughts will
become more intense and more frequent as temperatures increase.246
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240 Mattaponi, 72 Va. Cir. at 444.
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supplies and adversely impact the availability of water in parts of the United States.”).
242 UNION OF CONCERNED SCIENTISTS, THE CHANGING NORTHEAST CLIMATE 1, 5 (2006),
http://www.ucsusa.org/assets/documents/global_warming/The-Changing-Northeast-Cli
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243 Id. at 5.
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245 Id.
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“Despite the abundance of moisture, the [southeast] is prone to drought
as deficits of precipitation lead to a shortage of freshwater supplies.”247

Moreover, although such droughts are typically of “a relatively shorter
duration (i.e., one to three years) as compared to the multi-decadal
droughts sometimes experienced in the western and central parts” of the
United States, climate change will worsen drought in the southeast.248

Overall, “[c]lean water availability is expected to decline in the
future” across many southeastern states.249 This decline will likely result
from higher temperatures, which increase evaporation; rising tempera-
tures leading to increased demand for agricultural irrigation water; and
sea level rise, which will accelerate the rate of saltwater intrusion into
coastal drinking water supplies.250 Additionally, “[p]rojected changes in
surface water runoff to the coast and groundwater recharge will likely
allow saltwater to intrude and mix with shallow aquifers in some coastal
areas of the [s]outheast, particularly in Florida and Louisiana.”251 Salt-
water intrusion will disrupt regional water supplies by diminishing water
quality, thereby also depleting the quantity of clean water resources avail-
able.252 Miami, for example, faces a particularly perilous situation be-
cause the Biscayne Aquifer on which it relies for drinking water consists
of “unusually shallow and porous limestone whose tiny air pockets are
filled with rainwater and rivers running from the swamp to the ocean.”253

Sea level rise not only threatens to inundate Miami’s water supply with
saltwater, but also to “push toxins from Superfund sites” into this critical
underground water source.254 This matters because “[w]ithout this abun-
dant source of fresh water, made cheap by its proximity to the surface,
this hot, remote city could become uninhabitable.”255 Because climate
change can create ecological conditions that deplete or diminish water
resources, it is a scenario that is likely to satisfy necessity.
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B. Riparianism Is Insufficient

The natural abundance of water in the East fits a water rights
regime founded on the “presumption that sufficient water will be avail-
able for all users.”256 However, riparianism is insufficient to ensure nec-
essary water for Native American reservations when the quantity of water
is decreased or the quality of water is diminished to the extent that there
is a water shortage. Such shortage situations satisfy necessity because
riparian state water regimes cannot guarantee sufficient water to fulfill
the purpose of the reservation.

First, riparianism’s fundamental assumption of abundance ignores
hydrological fluctuations in water availability. Riparianism does not
account for increased competition for or increased consumption of water
resources. Also, in times of shortage, all riparian users must restrict
their use pro rata.257 Yet, this situation could require a riparian Native
American reservation to restrict its use to the amount where the tribe
can no longer fulfill the purpose of its reservation. Moreover, riparianism
does not entitle a user to a specified amount of water; rather it “only grants
a riparian owner a reasonable use of the water.”258 However, reasonable-
ness “does not necessarily comport with a riparian owner having a suf-
ficient quantity or quality of water to achieve a certain purpose.”259 For
example, the court explained in Mattaponi that the riparian Mattaponi
Reservation was “guaranteed only the reasonable use of the river’s water
under riparian law. Riparian law, however [did] not guarantee the Tribe
the required quantity or quality of water needed to satisfy the purposes
for which the Reservation was created.”260 Riparianism, by assuming that
sufficient water will be available for all users and granting each user
only the reasonable use of that water, cannot necessarily ensure suffi-
cient water for Native American reservations in times of water shortage.

Further, “the key criterion upon which water usage is based in
riparian systems—reasonable use—is inherently vague and unpredict-
able.”261 This standard gives the states authority to determine whether
a use is reasonable and “vests priority of use in no one.”262 Under riparian-
ism, a use that is socially beneficial, cultural, or environmentally just is
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on par with all other reasonable uses.263 Thus, water use for Native Ameri-
can reservations—even if the water is necessary to fulfill the purpose of
the reservation—receives no favor. Additionally, the reasonable use stan-
dard limits the riparian owner’s use of the water flowing through or
adjacent to her land to use which does not unreasonably interfere with
that of other riparians.264 Yet, “[o]ne can imagine a situation of a riparian
landowner wishing to use his land for a particular beneficial purpose, but
finding the quantity of water sufficient for that purpose to be unreason-
able under riparian law.”265 Also, what constitutes “reasonable use” can
change over time.266 For these reasons, riparianism cannot guarantee
sufficient quantity or quality of water to fulfill the purpose of Native
American reservations. Accordingly, the necessity required by Winters
can arise in the East.

CONCLUSION

The Winters doctrine provides a powerful tool to secure and protect
Native American water rights, one which tribes can employ as competi-
tion over regional water resources increases. Although the East’s natural
abundance of water has historically met regional water needs, the dual
threats of rapid development and climate change are creating a new
hydrological reality characterized by water shortage—and possibly even
water scarcity. Riparianism’s assumption that sufficient water resources
will be available for all users, therefore, no longer holds water. The de-
crease in water availability and riparianism’s inability to address this
issue means it is likely that eastern Native American tribes can satisfy
Winters’s necessity requirement.
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